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.  PREFACE 

The  scattered  and  doubtful  state  of  the  law  *  affecting  the 
relationship  of  Eandlord  and  Tenant,  the  diflferenced  between 
the  English  and  the  local  enactments,  and  recent  legislation  in 
New  South  Wales  have  combined  to  make  a  work  of  ^his 
kind  almost  a  necessity.  More  especially  is  this  the  case 
since  no  text-book  completely  embraces  the  subject)'  the 
English  authorities  being  to  a  large  extent  unsiijtable  for  local 
requirements.  The  authors  have  therefore  endeavoured, to 
^collect  the  whole  of  the  local  law  of  Landlord  and^ Tenant 
and  to  present  it  in  a  concise  form  to  the  profession 
and  general  public.  New  South  Wales  Statutes  directly  and 
indirectly  in  point  are  incorporated  and  annotated  with  refer- 
ences to  decisions  in  the  other  States,  New  Zealand,  and 
England,  including  those  not  contained  in  the  latest  editions 
of  the  English  works.  English  Statutes  passed  prior  to  the 
Constitution  Act,  9  Geo.  IV.,  c,  83,  are  referred  to,  special 
attention  being  devoted  to  those  which  have  been  held  to  be 
in  force  in  this  State.  Beoent  legislation  is  also  embodied 
and  decisions  on  similar  statutes  in  force  elsewhere  are  noted. 
The  whole  work  is  linked  together  by  numerous  cross  refer- 
ences which,  inter  alia,  draw  attention  to  the  dififerences 
between  the  local  law  and  that  prevailing  in  the  other 
Australasian   States  and  in   England. 

J.  H.  H. 
April,  1906.  C.  G.  W,  D. 
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ADDENDA. 

To  face  p.  21. 

Add  to  line  28  :  "  Nor  does  a  covenant  for  quiet  enjoyment  include 
interruptions  by  assignees  of  the  reversion  who  could  not  claim 
under  the  lessor  a  right  to  do  the  acts  which  caused  the  interrup- 
tions ;  and  the  representatives  of  the  lessor  are  not  liable  for  such 
interruptions  :   WiUiama  v.  Gabriel,  (1906)  1  K.B.  165." 

To  face  p.  330. 

As  to  how  far  the  preamble  may  be  considered  in  the  construc- 
tion of  an  Act  of  Parliament,  see  BotcteU  v.  OoldsborougK  MoH  <fr 
Co.,  December  22nd,  1905,  3  C.L.R.—- ,  where  the  High  Court  of  Aus- 
tralia laid  it  down  that  in  construing  a  Statute  the  preamble  should 
not  be  resorted  to  in  order  to  cut  down  or  extend  the  meaning  of 
the  enactment  unless  there  is  an  ambiguity  in  the  enacting  words 
themselves.  It  is  not  necessary  that  the  ambiguity  should  be 
patent  on  the  face  of  the  Statute ;  it  is  sufficient  if  it  arises  when 
the  general  words  of  the  Statute  come  to  be  applied  to  the  particular 
subject  matter. 

To  face  p.  350. 

Add  after  Bagnall  v.  White,  line  19  :  **  Special  leave  to  appeal 
granted  by  High  Court  of  Australia.  2nd  April,  1906." 

To  face  p.  395. 

Add  after  line  3 :  **  Where  defendant  was  in  treaty  with  the 
plaintiffs  for  a  lease  of  a  wharf,  and  the  amount  of  rent  and  various 
other  terms  were  settled,  but  no  completed  agreement  for  a  lease 
was  executed  and  the  defendant  entered  and  paid  rent  at  the  rate 
agreed  upon,  it  was  held  in  an  action  for  use  and  occupation  that 
there  being  no  agreement  for  a  lease,  the  defendant  was  entdtted 
on  the  question  of  damages  to  give  evidence  that  he  had  only  con- 
sented to  pay  the  rent  agreed  upon,  on  the  understanding  that  the 
plaintiffs  would  not  charge  him  wharfage  rates  upon  goods  landed 
at  the  wharf :  Sydney  Harbour  Trust  Commtaaioners  v,  Warburton, 
6S.R.  102;  23  W.N.  33. 
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CHAPTEK  I. 
LANDLOKD  AND   TENANT  ACT,   1899. 


[COMMISSIONER'S  MEMORANDUM  AND  CERTIFICATE. 


This  Bil>  consolidates  the  whole  or  parts  of  the  following  Acts  : — 

6  Vic.  No.    9. 

7  Vic.  No.  13. 
11  Vic.  No.  28. 
15  Vic.  No.  11. 
17  Vic.  No.  10. 
17  Vic.  No.  21. 
22  Vic.  No.  18. 
26  Vic.  No.  12. 
1898,     No.  43. 

davise  2  (3).  The  object  of  this  proyision  is  to  protect  the  inadvertent  rum 
the  forma  prescribed  under  the  repealed  Acts. 

Clause  8  (5).  In  the  Act  17  Vic.  No.  21,  Sec.  161,  which  is  taken  from  the 
nglish.  Common  Law  Procedure  Act,  which,  again,  was  taken  from  an  old 
ogliah  Act,  4  Geoi^ge  II.  c.  28,  sec.  2,  the  words,  **  or  person  entitled  to  the 
mainder  or  reversion  as  aforesaid  "  have  been  left  in,  it  would  appear  clearly 
f  inadvertence.  In  the  old  original  Act,  which  referred,  inter  alia,  to  tenants 
r  Uves,  they  had  a  meaning  :  in  the  Common  Law  Procedure  Act  they  had 
me.  They  are,  therefore,  omitted,  and  the  section  confined  to  *'  landlord  or 
saor." 

Cia'u.se  9.     Some  of  the  technical  legal  words  in  this  section  are  modemised. 

Clause  11  (2).  In  the  English  Common  law  Procedure  Act,  and  incur 
Bm.,  it  is  necessary  to  apply  by  summons  for  a  summons.  This  was  a  mistake, 
ad  entailed  useless  delay  and  expense,  and  is  now  corrected. 

C^use  22.     The  definition  of  the  word  "  land  "  has  been  retained  because 
is  exclusive  r  that  in  the  Interpretation  Act  is  inclusive.     The  definition  of  the 
'ord  **  person  "  hsis  been  omitted,  the  word  "  collegiate  "  being  considered  to 
Bve  no  particular  eflFect. 

Clause  23  (2).  The  original  section,  taken  with  the  original  schedule  forma 
f  adjudication  and  warrant,  raises  considerable  difficulties.  {See  Ex  farte 
^ahiUs  7  l^.^^,  p.  138.)  The  Schedules  have  been  altered  to  remove  these 
ifi&cmlties  and  obscurities,  and  to  agree  more  clearly  with  the  law  in  the  Act. 

Clause  40.  On  inquiry  of  the  Sheriff  it  has  been  found  that  sec.  7  of  15 
ric.  Ko.  1 1  is  practically  obsolete.  The  powers  given  in  the  present  clause,. 
aken  from  7  Vic.  No.  13,  appear  to  be  amply  sufficient.  No  case  is  known  in 
rhich  the  Sheriff  has  had  to  appoint  a  deputy  in  replevin  cases,  which  are  rare. 
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Schedule  C,  proviso,  c(dumn  2.  The  word  "  herein  '*  has  been  sabstin 
for  "  hereinafter  **  to  correct  what  appears  to  have  been  an  inaccuracy  in  I 
Schedule  to  11  Vic.  No.  28,  and  in  the  Imperial  Act  from  which  that  Act^ 
copied :  See  Cole  on  Ejectment,  p.  411. 


^ 


Schedule  E.     Form  of  distress  imrrant  for  non-paymefU  of  costs.     Hie 
in  ihe  original  form  directing  imprisonment  was  illegal — see  the  ori^pnal  sec. 
— and  is  now  omitted. 

Except  as  above  noted,  I  certify  that  this  Bill  solely  consolidates,  and  in  I 
way  alters,  adds  to,  or  amends  the  law  as  contained  in  the  Acts  tbol 
consolidated. 

CHAS.  G.   HEYDON, 
Commissioner  for  the  Consolidation  of  the  Statute  Lit 


EFFECT   OF  MEMORANDUM, 

**  The  Report  of  Commissioners  is  no  legitimate  ground  for  arriving  at  d 
construction  of  a  statute,"  per  Pollock,  C,B.,  in  Martin  v.  Hemming,  10  Ex.  41 
24  L. J.  Ex.  at  p.  6.  "  We  have  been  asked  to  refer  to  the  brevier,  tlie  not^  \ 
the  Consolidating  Commissioner,  to  find  out  what  he  meant.  I  do  not  tiii 
this  reference  is  of  any  value,  because  we  are  not  to  consider  what  the  CoxnaJ 
sioner  thought,  but  what  Parliament  has  said,  and  what  it  meant  by  what  it  \) 
said  :"  Barton,  J,,  in  Nolan  v.  Clifford,  1  C.L.R.  at  449.  See  also  Hardcastlei 
Interpretation  of  Statutes,  3rd  ed.  140  ;  Beale  on  Rules  of  Interpretation,  13 
and  c/.  Hilder  v.  Dexter,  (1902)  A.C.  474. 
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THE  LANDLORD  AND  TENANT  ACT,  189J 

Act  No.  18,  1899. 

Afflf  Ko.  w,     An  Act  to  consolidate  the  Statutes  relating  ti 
the  law  of  Landlord  and  Tenant. 

[Assented  to,  20th  November,  1899.] 

IDE  it  enacted  by  the  Queen's  Most  Excellec 
Majesty^  by  and  with  the  advice  an^ 
consent  of  the  Legislative  Council  and  Liegi^ 
lative  Assembly  of  New  South  Wales  in  Pariii 
ment  assembled,  and  by  the  authority  of  tb 
same,  as  follows : — 

1.  This  Act  shall  be  called  the  **  Landlord  aa 
Tenant  Act  of  1899,"  and  is  divided  into  Parts,  i| 
follows : — 

PART  L— Facilitation  of  leases--^^.  3-6. 

PART  II. — Tenements  recovery  by  ejectment  i 

the  Supreme  Court — ss.  7-15. 
PART   III. — Tenements  recovery  in   the    Distri 

Courts — ss.  16-21. 
PART  IV. — Tenements  recovery  before  Justices  ( 

the  Peace— m.  22-33. 

PART    V. — Distress    for    rent    and    replevin — i 

34-56. 
PART  VI. — Restriction   of   effect   of   waiver    ai 
license  by  lessor — ^ss.  57-61. 
fed  of^  "  These  headings  are  not,  in  my  opinion,   mere    margtz 

errrniSiim,      "notes;  but  the  sections  in  the  group  to  which  they   bela 
"  must  be  read  in  connection  with  them  and  interpreted 
"the  light  of  them":  Per  Herschell,  L.J.,  in  Inglts  v.  Kobe 
son,  (1898)  A.C.  616,  adopted  and  applied  by  Griffith,  C.J., 
Saunders  v.  Bor thistle,  1  C.  L.  R.  at  389. 
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2.    (1)    The  Acts  in  Schedule  A  to  this  Act)  to  the  act  no.  is. 

*      '  1800  88  ^   3 

extent   to  which  the  same  are  there  expressed  to  be  scheiute  a.  ' 
rei>eale<i,  are  hereby  repealed. 

2.  (2)  All  rules  and  orders  made  or  enacted  under 
any  of  the  enactments  hereby  repealed  and  in  force  at 
the  eoxcLinencement  of  this.  Act  shall  be  deemed  to  hkve 
been  made  and  enacted  under  the  corresponding  pro- 
visions o£  this  Act. 

2.  (3)  Where  any  form  of  words  or  form  used  after 
the  connmencement  of  this  Act  refers  to  any  enact- 
ment hereby  repealed,  such  reference  shall  be  taken 
to  be  a  reference  to  this  Act,  and  where  any  form  of 
words  or  form  so  used  as  aforesaid  would  have  been 
valid  or  have  had  a  particular  effect  under  any  enact- 
ment liereby  repealed,  such  form  of  words  or  form 
shall,  notwithstanding  the  repeal  of  such  enactment, 
have  the  same  validity  and  effect  as  it  would  have 
had  "under  the  provisions  of  such  repealed  enactment 
if  this  Act  had  not  been  passed. 

The  object  of  (3)  is  to  protect  the  inadvertent  use  of  the 
forms  prescribed  under  the  repealed  Acts:  VommUsioner'M 
Memorandum,  ante  p.  3. 

PART  I. 

Facilitation  of  Leases, 
This  part  is  a  re-enactment  of  the  Statute  11  Vic.  No.  28, 
<]Jea8ea   Facilitation  Act). 

3.  "Whenever  any  party  to  any  deed  made  accord-  \xhe»the 
infi:  to  the  tenor  and  effect  of  the  form  set  forth  in  column  i  of 

^--^•r^x^i.A*  1  ^      ^  Schedule  C  em- 

Sclieaiile  B  to  this  Act,  or  whenever  any  party  to  any  pioyed,  the 
other  deed  which  is  expressed  to  be  made  in  pursuance  the  Bame  effect 
of  this  Act  employs  in  such  deed  respectively  any  of  Sinnm  2  were 
the  f  02TOS  of  words  contained  in  column  1  of  Schedule  "*^ 
C    to    this  Act,  and   distinguished  by  any  number  b.  1.  °'   ***    ' 
therein,  such  deed  shall  be  taken  to  have  the  same  schedules  b.  c. 
effect  and  be  construed  as  if  such  party  had  inserted 
in  such  deed  the  form  of  words  contained  in  column 
2   of  the  same  Schedule,  and  distinguished  by  the 
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ACT  No.  18, 
1809,  83.  3,  4, 


Deeds  to  In* 
olade  all 
honsesi,  Ac. 
Ibid.  9.  2. 


Romanertitioii 
for  deed  uudcr 
the  Act  not  to 
be  by  lenorth 
only. 

IbH.  8.  3. 


same  number  as  is  annexed  to  the  form  of  words 
'  employed  by  such  party,  but  it  shall  not  be  necessary 
in  any  such  deed  to  insert  any  such  number. 

Cf.  Wroich  V.  Richardson,  19  N.S.W.  78,  which  was  a 
decision  under  the  Moore  Street  Improvement  Act,  54  Vic. 
No.  30.  The  covenant  therein  considered  resembles  more 
or  less  closely  the  covenant  in  Schedule  C,  par.  2,  post 
p.  153.  In  the  above  case  it  was  held  that  the  liability 
under  that  Act  was  a  personal  one  attaching  to  owners,  was 
not  a  charge  on  the  land,  and  was  not  covered  by  the  terms 
of  the  covenant.  This  decision  was  dissented  from  by 
Cohen,  J.,  who  relied  on  Brett  v.  Rogers,  (1897)  1  Q.B.  525, 
which  has  since  been  followed  in  Wim  v.  Rutson,  (1899) 
1  Q.  B.  474.     See  further  as  to  covenants,  post,  p.  15. 

Cf.  Plomley  v.  Bteanes,  19  N.S.W.  215;  9  B.C.  1,  where,  at 
p.  220,  Darley,  C. J.,  says :  ''  If  the  document  itself  contams 
"  all  that  is  necessary,  or  is  sufficient  in  law  without  being 
"a  deed,  then  there  is  no  necessity  that  the  document  relied 
"  upon  should  be  effectual  as  a  deed."      Cf.  also  s.  6,  infra. 

In  11  Vic.  No.  28  the  word  "hereinafter"  was  erroneously 
used  in  the  concluding  words  of  clause  11  of  Schedule  C:  cf. 
Cole  on  Ejectment  411.  In  this  Act  the  word  "herein"  has 
been  substituted :  See  Commissioner's  Memorandum,  ante  p.  4. 
Cf.  these  abbreviated  forms  with  those  provided  under  a. 
81  of  the  Real  Property  Act,  post  p.  3  Iff. 

4.  Every  such  deed,  unless  any  exception  be 
specially  made  therein,  shall  be  held  and  construed 
to  include  all  out-houses,  buildings,  barns,  stables, 
yards,  gardens,  cellars,  ancient  and  other  lights, 
paths,  passages,  ways,  waters,  water-courses,  liberties, 
privileges,  easements,  profits,  commodities,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever 
to  the  lands  and  tenements  therein  comprised,  belong- 
ing, or  in  anywise  appertaining. 

As  to  Ancient  Lights  in  N.S.W.  see  Act  No.  16  of  1904. 

5.  In  taxing  any  bill  for  preparing  and  executing 
any  deed  under  this  Part  of  this  Act,  or  which  might 
be  prepared  under  this  Part  of  this  Act,  the  taxing 
ofiScer  of  the  Supreme  Court,  in  estimating  the  proper 
sum  to  be  charged  for  such  transaction,  shall  consider 
not  the  length  of  such  deed,  but  only  the  skill  and 
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labour  employed  and  responsibility  incurred  in  the  act  no.  is, 
preparation  thereof.  liabw'. 

6.  Any  deed,  or  part  of  a  deed,  which  fails  to  take  Deed  not 
eflfect  by  virtue  of  this  Part  of  this  Act  shall  never-  {5?«i£*A^*t<> 
theless  be  as  valid  and  effectual,  and  shall  bind  the  ^  ^*"^' 
parties  thereto  so  far  as  the  rules  of  law  and  equity  ^^^'  '*  ** 
permit,  as  if  this  Act  had  not  been  made. 

Cf.  Plomley  v.  Steanes,  supra,  as  to  the  effect  of  a  lease 
not  executed  in  accordance  with  this  Act.  The  following 
note  applies  to  all  leases  whether  purporting  to  be  executed 
in  accordance  with  the  provisions  of  this  Act  or  otherwise. 

NOTE  ON  LEASES. 

See  Tenancy  for  a  term  of  years,  post  p.  69. 

A  Lease  not  a  license :  A  lease  must  be  distinguished  from  Lea$e  not  a 
a  license.  If  the  effect  of  the  instrument  is  to  give  the  holder  ^*^^"*'' 
an  exclusive  right  of  occupation  of  the  land  though  subject  to 
certain  reservations,  or  to  a  restriction  of  the  purposes  for 
which  it  may  be  used,  it  is  in  law  a  demise  of  the  land  itself: 
Glentcood  Lumher  Co.  v.  Phillips,  (1904)  A.C.  at  408;  see 
also  Duxbury  v.  Sandiford,  80  L.  T.  552.  If  a  person  is 
merely  given  the  right  to  use  the  land  for  certain  purposes 
without  exclusive  enjoyment  thereof,  he  is  merely  a  licensee 
and  has  no  estate:  R.  v.  Morrish,  32  L.  J.  M.  C.  245;  Mogg 
V.  Yatton,  Q  Q.  B.  D.  10;  Coleman  v.  Foster,  1  H.  &  N.  37; 
Daly  V.  Edwardes,  83  L.  T.  548;  Edwardes  v.  Harrington,  85 
L.  T.  650.  The  use  of  the  words  "  rent,"  "  letting,"  "  demise," 
"landlord,"  etc.,  of  themselves  do  not  alter  the  nature  of  the 
holding:  Taylor  v.  Caldwell,  32  L.  J.  Q.  B.  at  165;  Rochdale 
Canal  Co.  v.  Brewster,  (1894)  2  Q.  B.  852,  and  cases  therein 
dted,  noting,  however,  the  remarks  of  Lindley,  L.J.,  in  the 
latter  case  at  p.  857,  in  which  he  appears  to  distinguish  be- 
tween rating  and  other  cases. 

Where  the  lessee  leased  to  A.,  his  executors,  administrators 
and  assigns,  the  privilege  of  attaching  advertisements  to  a 
hoarding  erected  on  the  premises,  "  with  the  sole  right  to 
"erect  hoardings  for  advertising  purposes  as  yearly  tenants 
"  from  the  Ist  Jan.,  1897,  at  an  annual  rental  of  £57,  payable 
"quarterly,  with  right  to  remove  all  such  hoardings,"  it  was 
held  that  this  was  a  lease  and  not  a  license,  and  that  the 
advertising  rights  were  not  put  an  end  to  by  the  lessee  sur- 
rendering his  lease  to  the  landlord:  Kemp  v.  Palmer,  19 
N.S.W.    Eq.   38;    14  W.  N.    151.       But   where  plaintiffs,   in 
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Act  No.  18. 
1890.  e.  6. 
X1ASE8. 


Lecue — Agret- 
merUfora 


Who  may  leat*. 


reply  to  a  letter  from  defendants  asking  whether  they  wished 
to  continue  a  ri^ht  to  advertise  on  defendants'  waU,  stated 
"  We  shall  be  pleased  to  continue  our  advertisement  at  the 
"annual  rental  of  £25,  dating  from  the  1st  inst.,  with  the 
"  right  of  renewing  on  the  same  terms,"  and  defendants 
replied,  "  We  note  your  willingness  to  continue  the  right  to 
"  advertise  for  a  period  of  twelve  months  from  1st  instant, 
"  with  the  option  of  renewal  at  the  end  of  this  period,  the 
"annual  rental  being  £25  per  annum,  payable  half-yearly  in 
"advance";  it  was  held  that  the  agreement  contained  in 
the  two  letters  constituted  a  license  and  not  a  lease,  and  that 
31  days*  notice  prior  to  the  expiry  of  a  current  half-year  was 
sufficient  notice  of  the  licensor's  intention  not  to  r^iew: 
Brooks-Thomley  v.  McMurtrie,  21  W.  N.  127,  distinguishing 
Kemp  v.  Palmer^  supra,      Cf,  also  Wilson  v.  Tavcner,  (1901) 

1  Ch.  578;  Tayloi'  v.  Pendleton  Overseers,  19  Q.  B.  D.  288. 
As  to  this  distinction,  see  further,  Redman  L.  &  T.  (5th 
ed.)  pp.  80  et  seq,;  Woodfall  L.  &  T.  (17th  ed.)  pp.  140 
et  seq.,  and  cases  there  cited,  and  Lowe  v.  Adam^,   (1901) 

2  Ch.  598.  As  to  whether  a  license  requires  writing:  Sea 
Taylor  v.  Waters,  note  (c)  to  s.  4,  Statute  of  Frauds,  post 
p.  356. 

Lease — Agreement  for  a  lease:  An  actual  lease  must  also 
be  distinguished  from  an  agreement  for  a  lease.  At  com- 
mon law  the  right  of  distress  did  not  attach  to  an  agreement 
for  a  lease:  See  post,  p.  98,  but  see  s.  55,  post  p.  144. 
Entry  imder  an  agreement  with  the  lessor's  consent  consti- 
tutes a  tenancy  at  will  or  on  payment  of  rent  a  tenancy  from 
year  to  year  on  the  terms  of  the  agreement  so  far  as  they  can 
be  applied:  Martin  v.  Smith,  L.  R.  9  Ex.  50;  Coatsicorth  v. 
Johnson,  55  L.  J.  Q.  B.  220;  54  I^  T.  520;  and  see  Tenancy  at 
tvill,  post  p.  63,  and  Tenancy  from  year  to  year,  post  p.  66. 
In  Equity,  moreover,  specific  performance  of  an  agreement  for 
a  lease  may  be  granted:  See  Lever  v.  Koffler,  (1901)  1  Ch. 
543;  Statute  of  Frauds,  post  p.  363;  and  the  party  enter- 
ing into  possession  will  in  Equity  be  regarded  as  holding 
on  the  terms  of  the  agreement:  See  Walsh  v.  Lonsdale,  21  Ch. 
D.  9;  Lowther  v.  Beaver,  41  Ch.  D.  264;  See  also  Redman 
L.  &  T.  (5th  ed.)  pp.  129  et  seq.;  Woodfall  L.  &  T. 
(17th  ed.)  pp.  96  et  seq. 

Who  may  lease:  The  power  to  lease  depends  primarily  on 
the  law  of  contract  and  the  estate  or  interest  of  the  intending 
lessor;  but  as  to  the  power  in  cases  of  bankruptcy,  limacy, 
companies,  infants,  life-tenants,  municipalities  and  other 
statutory  bodies,  settled  estates,  trustees,  etc.:    See  (jhapter 
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II,  post.      As  to  leases  under  powers :  See  a.  7  of  Act  No.  8  act  No.  18, 
of  1905,  and  notes  thereto,  post  p.  192.  ijtlSw^* 

Requisites  of  a  valid  leasei  A  valid  lease  should  c^^^w*  ^JJ^J^ *^^ * 
(1)  the  proper  parties,  (2)  words  of  present  demise,  (3)  a 
description  of  the  premises  demised,  (4)  the  commencement 
and  expiration  of  the  term,  and  (5)  the  rent:  See  Wright 
V.  Trezevant,  1  Moo.  &  M.  231;  Bac.  Abr.  Leases:  2  Bla. 
Comm.  143. 

( 1 )  It  seems  that  it  is  sufficient  if  the  names  of  the  parties  The  pr&ptr 
merely  appear  as  signing  the  lease:  Nurse  v.  Frampton,  1  Ld.  ?""<»*•• 
Raym.  28. 

(2)  No  particular  form  of  words  is  necessary  so  long  as  the  WonUof 
intention   of   the  parties   is  apparent:    Wright  v.   Trezevant,  P''^*'*t tUmiie. 
1   Moo.   &  M.  at  233;    Morgan  v.  Bissell,  3  Taunt,   at   67; 
Duxhury  v.  Sandiford,  80  L.  T.  652;  see  also  Redman  L.  & 

T.  (5th  ed.)  88,  89;  Woodfall  L.  &  T.  (17th  ed.)  147 
et  seq.  Where  by  an  agreement  dated  8th  May,  1899,  J.  P. 
agreed  to  let  to  W.  Q.  premises  for  a  term  of  six  years  at  a 
weekly  rental  to  begin  from  8th  May,  1899  (which  date  was 
erased  in  the  agreement  and  the  date  8th  Feb.,  1900,  inserted), 
and  W.  -Q.  was  let  into  possession,  a  few  days  before  the  agree- 
ment was  signed,  there  being  no  evidence  to  show  that  such 
entry  was  in  pursuance  of  any  other  arrangement;  it  was 
held  that  this  was  a  present  demise  from  the  8th  May,  1899: 
Perry  v.  Selway,  2  W.  A.  L.  R.  89;  cf.  Kingston  v.  Gale, 
4  S.  C.  R.  211;  infra  p.  12. 

( 3 )  The  property  the  subject  of  the  lease  should  be  de-  Deteription  of 
scribed  with  reasonable  certainty,  and  the  lease  will  include  aetMiedT^^ 
only   what   answers   to   the   description   at   the   date   of   the 

lease:  Kerslake  v.  White,  2  Stark.  508;  Doe  d.  Freeland  v. 
Burt,  1  T.  R.  701;  Kooystra  v.  Lucas,  5  B.  &  Aid.  830; 
Crisp  v.  Price,  5  Taunt.  548;  cf,  Campbell  v.  The  Queen, 
4  S.  C.  R.  at  153;  but  it  will  also  include  everything  necessary 
to  the  enjoyment  of  the  property:  Chappell  v.  Mason,  10 
T.  L.  R.  404;  Want  v.  Moss,  10  N.S.W.  4;  5  W.  N.  76;  and 
implies  a  right  of  ingress  and  egress  to  and  from  the  place 
leased:  Want  v.  Moss,  supra.  \Miere  plaintiff  leased  to  de- 
fendant certain  cellars  and  a  passage,  and  in  the  passage 
there  was  a  recess,  which  was  included  in  the  lease,  and  a 
door  leading  from  the  recess  was  hung  on  and  opened  into 
the  plaintiflTs  land,  and  the  defendant  closed  this  door. 
Evidence  having  been  given  at  the  trial  that  the  door  could 
not  be  closed  without  reaching  over  the  plaintiff's  premises. 
It  was  held  that  the  defendant  was  not  entitled  to  go  on  to 
the  plaintiff's  premises  to  shut  the  door,  though  he  might 
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ACT  No.  18, 
1899,  8.  6. 


Bneroaehments. 


Commencement 
and  expiration 
of  the  term. 


have  had  a  right  to  block  up  the  doorway:  Curran  v.  Ferrier, 
4  N.S.W.  280.  Parol  evidence,  however,  may  be  given  in  an 
action  of  ejectment  to  show  that  the  property  in  question 
was  not  included  in  the  lease:  Doe  d,  Freeland  v.  Burt, 
1  T.  R.  701;  cf.  Ricketson  v.  Barbour,  1  S.  C.  R.  (N.  S.)  193; 
but  where  a  substantial  misdescription  in  the  lease  has  been 
shown  by  extrinsic  evidence,  the  lessor  may  not  on  his  part 
adduce  parol  evidence  to  show  that  the  premises  arc  those 
which  were  actually  demised,  but  in  such  a  case  ought  first 
to  have  the  deed  rectified  by  a  Court  of  Equity:  Wills  v. 
Vincent,  1  L.  R.  S.  C.  (N.Z.)  67,  distinguishing  Hutchins  v. 
Scott,  2  M.  &  W.  809;  cf,  Cowen  v.  Truefitt,  (1899)  2  Ch. 
309;  and  see  Sullivan  v.  Drake,  3  S.  R.  693;  20  W.  N.  227; 
post  p.  21. 

For  the  purposes  of  the  Statute  of  Limitations,  encroach- 
ments by  the  tenant  are  generally  treated  as  parts  of  his 
holding:  Whitmore  v.  Humphries,  L.  R.  7  C.  P.  1;  Bryan 
V.  Winwood,  1  Taunt.  208;  cf.  Tabor  v.  Godfrey,  64  L.  J.  Q.  B. 
245;  Dixon  v.  Baty,  L.  R.  1  Ex.  259;  but  this  presumption 
is  one  of  fact,  and  may  be  rebutted:  Andrews  v.  Eailes,  2  E. 
&  B.  349;  Doe  d,  Baddeley  v."  Massey,  17  Q.  B.  373;  Doe  d. 
Lewis  V.  Rees,  6  C.  &  P.  610.  See  also  Redman  L.  &  T. 
(5th  ed.)  Ch.  V,  s.  7;  Woodfall  L.  &  T.  (17th  ed.)  156 
et  seq. 

(4)  The  commencement  of  the  term  must  be  certain,  but 
a  lease  may  be  made  to  commence  from  a  past,  present,  or 
future  date.  Where  a  lease  purported  to  have  been  made  on 
1st  July,  1858,  "  to  lessee  from  the  1st  day  July  now  instant, 
for  the  term  of  98  years  thence  next  ensuing",  and  the 
deed  was  not  executed  till  May,  1859;  it  was  held  that  the 
term  commenced  from  1st  July,  1858:  Kingston  v.  Gale, 
4  S.  C.  R.  211;  and  where  on  29th  December  a  lessor  executed 
a  new  lease  expressed  to  be  "  from  the  1st  January  next " ;  it 
was  held  that  a  new  lease  commenced  on  the  2nd  January: 
Kemp  V.  Palmer,  20  N.S.W.  Eq.  129;  15  W.  N.  214;  see  also 
Bird  V.  Baker,  28  L.  J.  Q.  B.  7;  Perry  v.  Selway,  2  W.  A. 
L.  R.  89;  ante  p.  11;  Humphery  v.  Conybeare,  80  L.  T.  40. 
Where  a  memorandum  of  agreement  dated  22nd  May  to  let 
a  house  at  a  certain  rent,  payable  monthly,  stated  tliat  the 
demise  was  "  for  the  term  of  one  year,  to  be  computed  from 
"  so  soon  as  the  gas  is  laid  on  to  house  ",  and  on  the  30th 
May  the  gas  was  laid  on,  and  the  lessee  did  not  take  pos- 
session, refusing  to  do  so  or  to  pay  rent  on  the  ground  tliat 
the  demise  was  void,  as  being  uncertain  as  to  its  commence- 
ment; it  was  held  that  the  lease  was  good,  the  date  of  the 
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commencement  having  been  rendered  certain  by  the  laying  Act  No.  18, 
on  of  the  gas  on  30th  May:  Terry  t.  Tindale,  3  N.S.W.  444.  jS!iwB^' 
The  lease  need  not  be  dated,  and  if  wrongly  dated  parol  DaUngtiu 
evidence  can  be  given  of  that  fact:  Davis  v.  Jones,  17  C.  B.  '*»*'• 
625;  Ew  parte  Slater,  76  L.  T.  629.  If  it  be  not  dated  or 
have  an  impossible  date  {Styles  v.  Wardle,  infra)  and  be  by 
deed  the  tenancy  commences  from  the  delivery  of  the  deed: 
Co.  Litt.  46  b;  but  if  the  lease  be  not  dated  and  be  not  by 
deed  the  tenancy  commences  from  the  date  of  entry:  Kemp 
V.  Derrett,  3  Camp.  510;  and  see  Doe  d.  Cornwall  v.  Matthews, 
11  C.  B.  675.  If  the  lease  be  by  deed  and  is  dated  then  the 
tenancy  commences  from  that  date  and  not  from  the  delivery: 
Styles  V.  Wardle,  4  B.  &  C.  908;  see  also  Doe  d.  Darlington 
V.  Ulph,  13  Q.  B.  at  204,  and  of.  Perry  v.  Selway,  2  W.  A.  L.  H. 
89;  ante  p.  11;  but  cf.  King  v.  Mclvor,  4  N.S.W.  43. 
Prima  facie  a  lease  expressed  to  commence  from  a  certain  day 
excludes  that  day,  but  will  include  it  if  it  appears  that  the 
parties  so  intended:  Kemp  v.  Palmer,  20  N.S.W.  Eq.  129; 
cf.  AcJcland  v.  Lntley,  9  A.  &  E.  at  894;  Isaacs  v.  Royal 
Insur,  Co.,  L.  R.  5  Ex.  at  300;  and  see  post,  p.  69.  As  to 
commencement:  see  further  Notice  to  Quit,  post  p.  69; 
Creation  of  Tenancies,  post  pp.  79  et  seq.,  and  note  (e)  to  s.  4 
of  Statute  of  Frauds,  post  p.  367. 

In  every  lease  the  term  must  have  a  certain  beginning  and  Certainty  of 
a  certain  end;  but  although  there  appear  no  certainty  of  years 
in  the  lease,  yet  if  by  reference  to  a  certainty  it  may  be 
made  certain,  that  is  sufficient:  Co.  Litt.  46  b.;  Bac.  Abr. 
Jjcases  (L.  3).  A  lease  for  years  not  saying  how  many 
is  a  lease  for  two  years,  because  for  more  there  is  no 
certainty,  for  less  no  sense  in  the  words:  Bac.  Abr.  Leases 
(L.  3).  See  also  Redman  L.  and  T.  (5th  ed.)  108-9; 
Woodfall  L.  and  T.  (17th  ed.)  169  et  seq.  A  lease  for  a 
given  period  determinable  earlier  at  the  option  of  the  parties 
is  good:  Ferguson  v.  Cornish,  2  Burr.  1032;  3  T.  R.  463  n; 
Ooodright  d.  Hall  v.  Richardson,  3  T.  R.  462;  and  cf.  Tucker 
V.  Allen,  5  A.  J.  R.  139;  post  p.  68.  Where  plaintiff 
who  was  tenant  to  A.  by  deed  sub-let  to  defendant  till  the 
expiration  of  his  lease  from  A.  and  for  such  further  or  other 
extended  term,  if  any,  as  should  be  granted  by  A.  to  the  plain- 
tiff, and  before  the  expiration  of  plaintiff's  original  lease 
A.  granted  an  extension  for  three  years;  it  was  held  that 
the  sub-lease  was  a  good  lease  for  three  years  from  the 
termination  of  the  plaintiff's  original  lease:  Qreen  v.  Thomp- 
son, 1  S.  R.  16;  18  W.  N.  22;  see  ^o^tce  to  Quit,  post  p.  69; 
Creation  and  determination  of  tenancy^  post   p.   79;    Kemp 
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ACT  No.  18, 
1809,  e.  8. 


Th$  amount  of 
th»  rtnt^  etc^ 
muHbtaiaied, 


Wfu<nl 
must  be  in 
vriting. 


RegittnUion — 
effect  of. 


V.  Palmer,  20  N.S.W.  Eq.  129;  15  W.  N.  214;  infra,  p.  16, 
and  see  also  note  (e)  to  s.  4  of  Statute  of  Frauds,  post 
p.  357. 

(5)  The  amount  of  the  rent  {In  re  Knight,  Ex  parte  Voisey, 
21  Ch.  D.  at  458),  to  whom  {Whitlock*8  case,  8  Co.  Rep. 
at  71  a.)>  at  what  time  {Hutchins  v.  Scott,  2  M.  &  W.  809), 
and  how  it  is  to  be  paid  (Hopkins  v.  Helmore,  8  A.  &  £. 
463)  should  be  defined.  The  rent  must  be  certain  or  capable 
of  being  rendered  so:  Co.  Litt.  142a;  Daniel  v.  Grade,  6  Q.  B. 
146;  In  re  Knight,  Ea  parte  Voisey,  supra;  and  must  be  re- 
served out  of  something  to  which  the  lessor  can  have  recourse 
to  distrain:  Co.  Litt.  47a;  Buszard  v.  Capel,  8  B.  &  C.  141, 
and  must  be  reserved  to  the  lessor  and  not  to  a  third  party: 
Co.  Litt.  47a. 

When  leases  must  he  in  writing:  Leases,  except  those  for 
periods  not  exceeding  three  years  whereupon  the  rent  reserved 
amounts  to  two-thirds  at  least  of  the  full  improved  value, 
must  be  in  writing;  otherwise  they  only  have  force  as  leases 
or  estates  at  will:  Statute  of  Frauds,  ss.  1  and  2,  post 
pp.  347,  348.  Entry  and  payment  of  rent,  however,  under  a 
void  lease  or  under  a  valid  or  invalid  agreement  for  a  lease 
is  prima  facie  evidence  of  the  creation  of  a  tenancy  from  year 
to  year  {ante,  p.  10),  provided  that  the  rent  is  paid  with 
reference  to  a  yearly  tenancy;  but  evidence  may  be  given  to 
rebut  this  presumption,  and  it  then  becomes  a  question  of 
fact  as  to  what  tenancy  is  created:  Doe  d.  Rigge  v.  Bell, 
2  Smith  L.  C.  (11th  ed.)  119;  Braithwayte  v.  Hitchcock, 
10  M.  &  W.  495;  Clayton  v.  Blahey,  2  Smith  L.  C.  (11th 
ed.)  127;  and  cases  cited  in  the  notes  thereto;  Fitzgerald  v. 
Button,  17  V.  L.  R.  52;  see  also  Ex  parte  Clarke,  Wilk.  A.  M. 
(7th  ed.)  841. 

For  the  purposes  of  the  Statute  of  Limitations,  in  case 
of  a  void  lease  or  one  voidable  in  its  inception,  the  Statute 
nms  from  the  time  when  possession  is  taken  under  it  by  the 
lessee:  Magdalen  Hospital  v.  Knot  is,  8  Ch.  D.  709;  Churcher 
V.  Martin,  42  Ch.  D.  312. 

Leases  may  he  registered:  Leases  for  three  years  and  up- 
wards may  be  registered  under  the  Registration  of  Deeds 
Act,  (No.  22  of  1897,  s.  6).  The  general  effect  is  to  give 
priority  according  to  date  of  registration :  ( s.  12 ) ,  and  to  give 
priority  over  unregistered  interests:  See  Fuller  v.  Goodwin, 
4  S.  C.  R.  66;  Reid  v.  Kearney,  8  N.S.W.  Eq.  37;  Burrows  v. 
Crimp,  8  N.S.W.  198;  4  W.  N.  11;  Blackwood  v.  L.  C.  Bank 
of  Australia,  L.  R.  6  P.  C.  92;  imless  there  has  been  notice 
of  such  unregistered  interest:   See  Marsden  v.  Camphell,  18 
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S,8JW.  £q.  33,  and  casefl  there  cited;    see  also  Crawly  v.  aotNo.  18» 

Bergtheil,  (1899)  A.  C.  374;  Trinidad  Aaphalte  Co.  v.  Coryat,  i^Sm.^' 

(1896)   A.  C.  at  pp.  691,  693;   but  of.  Popham  v.  Baldwin, 

2  Jo.  320,  where  it  was  held  that  a  registered  deed  could  only 

be  defeated  by  express  and  actual  notice  of  an  instrument  of 

title.      Cf.  also  cases  on  registration  under  Real  Property 

Act,  po9i  pp.  299  et  aeq. 

Assignment — Under-leiue:  Tenants,  except  tenants  at  suffer-  AttiffnmeiU, 
ance  and  tenants  at  will  (as  to  which  see  post),  may  assign 
or  underlet  unless  expressly  prohibited  from  so  doing  by  the 
terms  of  their  tenancy:  Bac.  Abr.  Leases  (I.  3) ;  Allcock  v. 
Moorhousey  9  Q.  B.  D.  at  371;  or,  it  seems,  the  prohibition 
may  be  implied:  See  Kehoe  v.  Lansdotone,  (1893)  A.  C.  at  462. 

Assignment  is  the  transferring  and  setting  over  to 
another  of  some  right,  title,  or  interest  in  things  in 
which  a  third  person,  not  a  party  to  the  assignment,  has 
a  concern  and  interest:  Bac.  Abr.  Assignment.  As  to  form 
of  assignment:  See  Statute  of  Frauds,  post  p.  349.  As  to 
effect  of  assignment:  See  notes  to  Spencer's  case,  1  Smith 
L.  C.  (11th  ed.)  55;  Woodfall  L.  &  T.  (17th  ed.)  pp.  286, 
287;  Redman  L.  &  T.  (5th  ed.)  pp.  506  et  seq. 

An  Underlease  is  the  grant  of  an  estate  for  a  shorter  term  VmUHeate. 
than  that  possessed  by  the  tenant:  Cotteo  v.  Richardson,  7  Ex. 
143.  As  to  the  elTect  of  an  under-lease:  See  Note  on  distress, 
post  p.  102;  Wms.  R.  P.  (19th  ed.)  p.  608.  As  to  form 
of  an  under-lease:  See  Statutes  of  Frauds,  post  pp.  352  et 
seq. 

See  also  Express  Covenants,  infra,  Note  on  Forfeiture,  post 
p.  176;  Real  Property  Act,  post  p.  297. 

Leases  are  liable  to  stamp  duty:  See  post,  pp.  266  et  seq.  stamp  Duty, 

CX)VENANTS. 

A  covenant  is  an  agreement  by  deed:  1  Shep.  Touch.  160; 
but  may  mean  a  mere  contract  or  stipulation :  Hayne  v.  Cum- 
mings,  16  C.  B.  (N.  S.)  421.  Covenants  are  commonly  Cofennnts— 
divided  into  two  classes — express  or  implied;  the  term  "  im-  JjJ,^^^'" 
ph'ed"  denoting  agreements  inferred  by  the  law  from  the 
words  creating  the  tenancy  or  from  the  very  relationship  of 
landlord  and  tenant:  Penfold  v.  Abbott,  32  L.  J.  Q.  B.  67; 
SehuHirtz  v.  Locket,  61  L.  T.  719;  but  it  has  been  suggested 
that  the  word  '*  implied  "  should  be  reserved  to  denote  coven- 
ants collected  by  construction  and  inference  from  the  terms 
used  in  the  lease:  Williams  v.  Burrell,  1  C.  B.  429;  14 
L.  J.  C.  P.  104.  In  Kemp  v.  Palmer,  20  N.8.W.  Eq.  129, 
a  suit  was  compromised  on  the  terms  that  the  sub-lessee's 
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ACT  No.  18, 
1899,  s.  6. 
Leases. 


Uiual 
covenants. 


taxed  costs  for  which  the  lessee  was  liable  should  be  retained 
by  the  former  out  of  the  rent  then  due  or  accruing  due;  but 
it  was  provided  that  if  the  sub-lease  should  "by  any  meant 
be  terminated"  before  the  costs  were  satisfied,  the  sub- 
lessee might  enforce  payment  of  the  balance.  It  was  held 
that  tlie  Court  would  not  imply  a  covenant  not  to  put  an  end 
to  the  sub-lease  while  the  costs  remained  impaid.  As  to 
implied  covenants  generally:  See  Redman  L.  &  T.  (5th  ed.) 
pp.  113,  182  et  seq.;  Woodfall  L.  &  T.  (17th  ed.)  pp. 
194  et  seq.;  as  to  implied  covenants  imder  the  Real  Pro- 
perty Act:  See  post,  p.  313. 

Usual  Covenants: — ^The  law  implies  certain  "usual  coven- 
"ants":  Blalesley  v.  Whieldon,  1  Hare  at  181.  In  Bennett 
V.  Excelsior  Land  Co.,  14  N.S.W.  Eq.  at  183,  Otoen,  C.J.  in 
Eq.,  said :  "  I  take  it  to  be  clear  law  that  when  a  contract  is 
"  silent  as  to  the  nature  of  the  covenants  to  be  contained  in 
"  a  deed  the  only  covenants  that  can  be  inserted  are  *  the 
"  usual  covenants,*  and  what  the  usual  covenants  are  in  such 
''a  lease  as  this  (of  an  hotel)  is  a  matter  of  law  and  one 
"  which  has  been  determined  by  the  Courts  in  England  on 
"  several  occasions.  I  see  no  reason  why  what  are  the  usual 
"  covenants  there  should  not  also  be  the  usual  covenants 
"here";  and  see  S.  C,  9  W.  N.  192.  See  also:  Per  Lord 
Eldon,  in  Church  v.  Broum,  15  Ves.  265,  and  per  Jessel,  M.  R., 
in  Hampshire  v.  Wickens,  7  Ch.  D.  555.  The  question  as  to 
what  are  "  usual  covenants ",  however,  has  often  been  left 
to  the  jury  as  one  of  fact:  Bennett  v.  Womack,  3  C.  &  P. 
96;  and  see  Brookes  v.  Drysdale,  3  C.  P.  D.  52;  Colhoun  v. 
Trustees  of  Foyle  College,  (1898)  1  Ir.  R.  233;  Woodfall 
L.  &  T.   (17th  ed.)   135. 

All  implied  covenants  run  with  the  land:  8pencer*§  ca$e, 
1  Smith  L.  C.  (11th  ed.)  55;  see  also  post,  p.  19;  and  WoodaU 
V.  Clifton,   (1905)   2  Ch.  257. 


Usual  cove-  In  N.l 

nnnU  in  N.S.W, 


2) 
(3) 


(5) 
(6) 


S.W.  the  "usual  covenants"  seem  to  be: — 
To  pay  rent,  with  a  proviso  for  re-entry  in  case  of 

non-payment. 
To  pay  rates  and  taxes  ( except  land  tax ) . 
To  keep  and  deliver  up  in  repair. 
To  permit  the  landlord  to  enter  and  view  the  state 

of  repair. 
For  quiet  enjoyment. 
In   England   one   of   the   "usual    covenants"   is  to 

cultivate   lands   according   to   the   approved  rules 

of   husbandry:    Redman   L.   &   T.    (5th   ed.)    148. 
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Cf,  judgment  of  Otcen,  C.J.  in  Eq.,  in  Bennett  t>.  Act  No.  18. 
Excelsior  Land  Co.,  supra,  htAiii, 

As  to  (1).  Rent  is  defined  as  being  a  certain  profit  issuing  0)  To  pay  rent, 
yearly  out  of  lands  and  corporeal  tenements:  Co.  Litt.  47a; 
144a;  2  Bla.  Ck>ram.  41;  but  there  are  many  payments  agreed 
to  be  made  under  the  name  of  rent  which  are  not  strictly 
rent;  these  are  recoverable  by  action  on  the  agreement: 
Adams  ▼.  Hagger,  4  Q.  B.  D.  480;  and  see  Camden  t.  Batter- 
hury,  6  C.  B.  (N.  S.)  808;  cf.  definition  of  "rent"  in  s.  65, 
post  p.  144.  In  y eaves  v.  Hughes,  10  S.  C.  R.  177,  it  was 
decided  that  eyery  payment  made  by  a  tenant  to  the  landlord 
during  the  tenancy  in  the  absence  of  other  transactions  be- 
tween them  should  be  taken  to  be  for  rent;  and  although 
an  equitable  mortgagee  has  no  legal  right  to  be  paid  the 
rents  of  the  mortgaged  property,  yet  if  he  has  been  paid  rent 
by  a  tenant  of  the  equitable  mortgagor  after  notice  to  the 
tenant  that  the  rent  is  claimed  by  him  as  equitable  mortgagee 
he  cannot  be  compelled  to  refund  the  rent  to  the  tenant: 
Finck  V.  Tranter,  (1906)    1  K.  B.  427. 

Where  rent  is  made  payable  at  a  particular  place  or  in 
default  a  right  of  re-entry,  on  default  no  demand  is  necessary 
before  re-entry:  Lawaon  v.  Bill,  4  S.  A.  L.  R.  153;  cf,  Em  parte 
BeU,  3  S.  R.  449;  20  W.  N.  169;  Rede  v.  Farr,  6  M.  &  S.  121. 
The  liability  to  pay  rent  continues  notwithstanding  that  the 
premises  are  destroyed  by  fire  or  other  inevitable  accident, 
and  whether  or  not  there  is  any  liability  to  repair  or  any 
beneficial  occupation:  Monk  v.  Cooper,  2  Str.  763;  Holtzapffel 
V.  Baker,  18  Ves.  115;  Izon  v.  Gorton,  5  Bing.  (N.  C.)  601; 
Marshall  v.  Schofield,  52  L.  J.  Q.  B.  68;  see  also  14  Geo.  Ill 
c.  78,  8.  86,  post  p.  341. 

An  agreement  between  A.,  B.,  and  S.  stipulated  that  A. 
should  let  certain  lands  to  S.,  and  B.  become  surety  for  the 
due  performance  of  the  "covenants  and  agreements  on  the 
"part  of  S.  and  for  the  payment  of  rent."  Equitable  plea 
that  before  the  making  of  the  agreement,  it  was  agreed  be- 
tween B.  and  S.  that  A.  should  execute  a  lease  under  seal 
of  the  premises  to  S.  and  that  the  same  should  contain  the 
covenants  in  the  agreement,  and  that  S.  should  execute  the 
lease  containing  such  covenants,  and  that  B.'s  liability  to  A. 
Bhonld  be  for  the  performance  of  such  covenants  to  B.,  and 
it  was  averred  that  no  lease  tmder  seal  was  ever  executed 
by  A.,  etc.,  etc.  Held,  the  plea  was  an  answer  to  an  action 
on  the  agreement:  BulUvan  v.  Willson,  3  S.  G.  R.  180;  ef. 
8ime  y.  Geraldton  Brmoery  Co,,  1  W.  A.  L.  R.  23;  post 
p.  107. 
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statute  of 
LimitationB. 


J^CT  No.  18,  Where  there  was  a  deposit  of  four  weeks'  rent  to  be  held 

1899  B  0 

Leases.  ^^  rent  for  the  last  four  weeks  of  a  term  of  14  weeks,  and  in 

the  fifth  week  of  the  term  the  landlord  entered  for  non- 
payment, it  was  held  that  the  lessee  could  not  recover  the 
deposit:  Rayner  v.  Lyster,  4  S.  C.  R.  366. 

Where  A.  sued  B.  on  a  covenant  to  pay  rent  contained  in  a 
lease  by  deed  for  21  years,  executed  in  N.S.W.  but  relating 
to  land  in  Fiji,  in  which  colony  leases  for  more  than  a  year 
are  invalid  unless  registered,  and  this  lease  had  not  been 
registered,  it  was  held  the  lew  loci  rei  aitw  applied  and  A. 
could  not  recover,  the  covenant  being  inseparable  from  the  rest 
of  the  lease:  Johnson  v.  Billyard,  11  N.S.W.  319. 

Under  the  Statute  of  Limitations,  (3  &  4  Will.  IV  c 
27),  s.  42,  it  is  provided  that  no  arrears  of  rent  shall  be  re 
coverable  by  any  distress,  action  or  suit,  but  within  six  years 
next  after  the  same  shall  have  become  due  or  next 
after  a  written  acknowledgment  of  the  same  shall  have  been 
given;  but  where  the  lease  is  by  deed  the  action  shall  be 
brought  within  20  years  from  the  time  when  the  cause  of 
action  accrued  5  Vic.  No.  9,  s.  39.  The  non-payment  of 
rent  to  the  landlord  for  any  length  of  time  under  a  lease, 
even  though  the  tenant  claim  the  fee,  is  no  bar  to  the  recovery 
of  the  land  at  the  end  of  the  lease  or  within  20  years  there- 
after:  Doe  d.  Davy  v.  Oa>enham,  7  M.  &  W.  131;  or  of 
the  rent  except  as  to  arrears  beyond  the  period  of  limitation: 
Archhold  v.  Scully,  9  H.  L.  C.  360;  see  also  In  re  Jolly,  (1900) 
2  Ch.  616.  Cf,  Tenancy  from  year  to  year,  post  p.  66; 
and  see  note  (a)  to  s.  7,  post  p.  30. 

See  also  Requisites  of  a  valid  lease,  ante  p.  11;  Distress 
for  rent,  post  at  p.  99;  Statute  of  Frauds,  post  p.  347; 
Forfeiture  of  Leases  Act,  post  p.  176;  and  notes  to  as.  8 
(3)  and  9,  post  pp.  38,  39;  Apportionment  Act,  1905,  post 
p.  171. 

As   to   2:    See  Land   and  Income  Tax   Acts,   post  p.  259; 

Wrench  v.  Richardson,  19  N.S.W.  78,  and  cases  therein  cited; 

ante  p.   8.       It    seems    that    in    N.S.W.   in  cases  of  short 

leases,  e.g,  up  to  three  years,  the  landlord  pays  all  rates  and 

taxes. 

]?l/l^  ^  ^(3)  To  repair.         As  to  3 :  Unless  there  be  an  express  stipulation  to  the  con- 

^  trary  the  tenant  is  bound  to  repair  and  keep  in  repair  the 

'  demised  premises.       The  extent  of  his  liability  depends  upon 

the  nature  of  his  tenancy  and  the  doctrine  of  waste    {post, 

p.  332). 

A  tenant  from  year  to  year  is  liable  for  voluntary  waste 
{post,  p.  332)   and  must  keep  the  premises  wind  and  water 


<2)  To  pay 
rate$  and  taxes* 


'¥^X^, 


■^^J»^r 


.i^- 


Tenard  from 
year  to  year. 
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tight:  Anworth  v.  Johnson,  6  C.  &  P.  239;  Leach  v.  Thomas,  Act  No.  18;. 
7  C.  &  P.   327;    and    make    fair    and    tenantable    repairs:  i^^j^'.*' 

Gregory  v.  Mighell,  18  Vea.  331;  Ferguson  v. ,  2  Esp.  690; 

Russell  V.  Shenton,  3  Q.  B.  449 ;  but  is  not  liable  for  ordinary 
wear  and  tear:  Torriano  v.  Young,  6  C.  &  P.  8;  Bauer  v. 
Bilton,  7  Ch.  D.  815;  Manchester,  etc.  Co,  v.  Carr,  5  C.  P.  D. 
507;  nor  to  replace  the  building  if  destroyed  by  fire,  and  though 
bound  to  "  use  the  premises  in  a  husbandlike  manner,"  yet 
he  is  not  liable  for  "general  repairs:*'  Horsfall  v.  Mather, 
Holt  N.  P.  C.  9;  See  also  covenant  to  pay  rent,  supra  p.  17, 
and  14  Geo.  Ill  c.  78,  s.  86,  post  p.  342. 

In  the  absence  of  express  stipulation  a  tenant  for  a  term  Tenant  far  a 
of  years  is  liable  for  voluntary  and  permissive  waste    {post  ^"^  ^^  ^*^^'' 
p.  332):   Yellowly  v.   Oower,  11  Ex.  274;   Davies  v.  Davies, 
38  Ch.  D.  499  at  504;  cf.  Woodhouse  v.  Walker,  5  Q.  B.  D. 
at  407. 

The  landlord  is  not  bound  to  put  the  premises  into  a  habit*  Landlord  nu 
able  condition  or  do  any  repairs:  Chappell  v.  Gregory,  34  fto^n^ «o '^ihi"-- 
Beav.  250;  Oott  v.  Qandy,  23  L.  J.  Q.  B.  1;  2  E.  &  B. 
845;  Arden  v.  Pullen,  10  M.  &  W.  321;  except  in  case  of 
famished  dwellings:  Wilson  v.  Finch-Eatton,  2  Ex.  D.  336; 
but  see  Har groves  v.  Hartopp^  infra.  See  also  note  (d)  to 
8.  14  of  11  Geo.  II  c.  19,  post  p.  387.  "^  \ 

Ab  to  tenant's  liability  for  waste:  See  52  Hen.  Ilf  c.  23, 
post  p.  332,  and  notes  thereon. 

A  covenant  to  repair  runs  with  the  land  although  the  Cotenantto 
assigns  of  the  lessee  are  not  named:  Dalton  v.  City  Freehold  JStft^tAe'tonrf. 
etc.  Society,  9  N.S.W.  Eq.  129;  see  also  supra,  p.  16,  and 
post  p.  23;  and  assignees  are  liable  for  not  repairing  pre- 
mises out  of  repair  at  the  time  they  became  assignees:  Bushy 
V.  Joseph,  7  S.  C.  R.  200;  cf,  Gooch  v.  Clutterhuck,  (1899) 
2  Q.  B.  148.  As  to  liability  of  cestui  que  trust  for  breach 
of  this  covenant  by  trustee :  See  Ramage  v.  Womack,  ( 1900 ) 
1  Q.  B.  116. 

When  express  convenants  are  inserted  in  a  lease  they  exclude 
implied  covenants  dealing  with  the  same  subject:  See  post, 
p.  22;  but  for  convenience  the  local  decisions  on  express 
covenants  to  repair  are  dealt  with  imder  this  heading. 

Where  a  lease  gave  power  to  a  tenant  to  make  alteration^ 
and  improvements  and  for  that  purpose  to  pull  down  walls 
etc,  such  alterations  and  improvements  when  so  effected  td 
form  part  of  the  said  demised  premises  and  the  lessee  coven' 
anted  to  repair  and  keep  in  repair,  it  was  held  in  an  action 
for  waste  and  breach  of  the  covenant  to  repair  that  the  tenant 
waa  not  authorised  to  break  a  doorway  through  the  exterioi 
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wall  separating  the  house  demised  from  a  house  not  the  pro- 
perty of  the  lessor:  Barton  t.  Keilly,  I  S.  C.  R.  (N.  8.)  126. 
Where  A.  leased  premises  to  B.,  who  covenanted  to  erect  a 
theatre,  and  well  and  sufficiently  maintain  the  same,  and 
C,  an  assignee  of  the  lease,  sublet  to  plaintiff,  and  the  latter 
covenanted  to  repair,  uphold  and  support  the  theatre,  and  the 
plaintiff  sublet  to  defendant,  the  latter  covenanting  to  keep 
the  former  harmless  and  indemnified  from  the  covenants. 
Structural  alterations  became  necessary  to  maintain  the* 
license,  and  on  refusal  of  defendant  to  execute  these,  plaintiff 
caused  them  to  be  done,  and  sued  on  the  covenant,  it  was 
held  that  the  parties  did  not  contemplate  the  making  good 
of  structural  defects  at  the  time  of  execution  of  the  lease, 
that  defendant  was  not  liable,  and  that  the  indenmity  coTen- 
ant  did  not  cover  acts  done  before  the  date  of  the  lease: 
Lazar  v.  Williamson,  7  N.S.W.  98;  2  W.  N.  61;  cf.  Lister  v. 
Lane,  (1893)  2  Q.  B.  212;  Wright  v.  Lawaon,  68  J.  P.  34. 

Where  a  wharf  was  leased  by  the  Government  to  a  ferry 
company,  and  a  person  was  injured  by  stepping  on  a  defective 
plank,  the  Government  not  having  contracted  to  repair,  and 
there  being  no  evidence  of  defects  when  let;  it  was  held  that 
the  Grovemment  was  not  liable  for  the  injury  sustained:  Silk 
V.  Reid,  13  W.  N.  150;  see  also  Treadtoay  v.  Machin,  91  L.  T. 
310;  and  where  a  defendant  let  to  the  plaintiff  part  of  a 
house  at  a  monthly  rent,  nothing  being  said  as  to  repairs, 
and  subsequently  the  defendant  \mdef  a  threat  that  the  tenant 
would  terminate  the  tenancy  promised  to  repair  a  defective 
floor  but  did  not  do  so,  and  the  tenant's  wife  was  injured  by 
a  chair,  on  which  she  was,  falling  through  the  floor;  it  was 
held  that  the  defendant  was  not  liable  to  the  wife  in  con- 
tract or  tort:  Cavalier  v.  Pope,  (1905)  2  K.  B.  757.  Cf.  Ear- 
groves  V.  Hartopp,  (1905)  1  K.  B.  472,  where  a  landlord 
having  received  notice  of  defects  in  the  roof  which  was  under 
his  control,  from  a  tenant  of  a  flat,  neglected  to  repair  and 
was  held  liable  for  damages  to  the  tenant. 

A  purchaser  of  premises  with  a  nuisance  upon  them  subject 
to  a  demise,  so  that  he  had  no  opportimity  of  abating  the 
nuisance,  did  not  by  purchasing  the  reversion  make  himself 
liable  for  the  nuisance.  He  would  only  be  liable  (1)  where 
the  nuisance  was  in  existence  when  he  let  the  premises,  (2) 
where  he  continued  the  nuisance,  (3)  where  he  is  under  s 
covenant  to  repair:  Williamson  v.  Friend,  1  S.  lU  Eq.  23, 
133;  18  W.  N.  32,  194.      Cf.  Treadway  v.  Machin,  supra. 

See  also  Forfeiture  of  Leases  Acts,  post,  p.  176 ;  and  aa  to 
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the  measure  of  damages  for  breach  of  such  coyenant:    See  Act  No.  18, 
Ebhetts  V.  Conquest,  82  L.  T.  660.  ifiSSw/* 

As  to  4,  see  Blakealey  v.  Whieldon,   1  Hare  176,  at   182,  (4)  To  permU 
where  Wigram,  V.C.,  said:  "The  contract  without  any  express  unter andview. 
"stipulation  would  in  Lord  Eldon's  language  carry  in  gremio 
"and  in  the  bosom  of  it  the  right  to  entry  which  was  neces- 
"sary  to  protect  the  interest  of  the  lessor." 

As  to  5 :  If  one  make  a  lease  for  years  of  land  by  the  words  (5).  For  qui«t 
demise  or  grant,  and  there  is  not  contained  in  the  lease  any  ' 
express  covenant  for  the  quiet  enjoying  of  the  land;  in  this 
case  the  law  doth  supply  a  covenant  for  the  enjoying  of  it 
against  the  lessor  and  all  that  come  in  imder  him  by  title 
during  the  term:  Shep.  Touch.  165.  In  Baynes  v.  Lloyd, 
(1895)  2  Q.  B.  at  615,  Kay,  L.J.,  delivering  the  judgment 
of  the  Court  of  Appeal  in  that  case,  said :  "  The  weight  of 
"authority  is  in  favour  of  the  view  that  a  covenant  in  law 
"is  not  implied  from  the  mere  relation  of  landlord  and  tenant, 
"but  only  from  certain  words  used  in  creating  the  lease;" 
but  this  statement  was  not  necessary  to  the  decision,  and  has 
since  been  dissented  from:  See  Budd-Scott  v.  Daniell,  (1902) 
2  K.  B.  at  356  and  at  358;  and  see  also  Jones  v.  Lavington, 
(1903)  1  K.  B.  at  257.  In  any  case  the  covenant  is  limited 
by  the  duration  of  the  lessor's  estate:  Baynes  v.  Lloyd,  (1895) 
2  Q.  B.  at  617;  Budd-Scott  v.  Daniell,  (1902)  2  K.  B.  at  361; 
and  does  not  create  an  unrestricted  contract  for  quiet  enjoy- 
ment which  would  cover  lawful  interruption  by  a  person 
claiming  under  title  paramount:  Jones  v.  Lavington,  supra, 
and  see  cases  therein  cited. 

Where  a  lessee  sued  on  an  express  covenant  for  quiet  enjoy- 
ment, it  was  held  he  could  not  recover  as  damages,  costs  in 
actions  against  a  sub-tenant  in  a  Court  of  Petty  Sessions 
and  against  defendant  in  the  District  Court  in  which  he  was 
defeated  on  the  ground  that  jurisdiction  was  ousted:  Dein  v. 
Wentworth  Goldfield  Proprietanj  Co.,  15  W.  N.  280.  In  a 
similar  action  the  defendant  for  a  defence  on  equitable  grounds 
pleaded  that  certain  lands  were  included  in  the  lease  by  mis- 
take, and  it  was  held  that  evidence  of  an  agreement  to  exclude 
the  lands  from  the  lease  was  rightly  admitted:  Sullivan  v. 
Draike,  3  S.  R.  693;  20  W.  N.  227;  see  also  Doe  d,  Freeland 
V.  Burt,  jBmd  other  cases  cited,  ante  p.  12.  As  to  express 
cor^ants  for  quiet  enjoyment:  See  Williams  v.  Burrell,  1 
C.  B.  402;  Auriol  v.  Mills,  4  T.  R.  98;  Davis  v.  Town  Proper- 
ties, etc.  Corporation,  (1903)  1  Ch.  797;  Cohen  v.  Tannar, 
(1900)  2  Q.  B.  609;  Jaeger  v.  Mansions  Consolidated,  Ltd,y^ 
87  L.  T.   690,  and  see  Redman  L.  &  T.    (5th  ed.)    pp.   181 
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ACT  No.  18,        et  seq.;  Woodfall  L.  &  T.    (17th  ed.)    pp.  755,  759.      Aa  to 
Leases.  what  is  a  breach  of  this  covenant:   Cf.  Parsons  v.  Scut  is,  6 

W.  N.  81. 

Express  covenants:  As  to  express  covenants  to  pay  rent, 
repair  and  for  quiet  enjoyment :  See  ante  pp.  17,  18,  21, 
respectively. 

In  order  to  effectuate  the  intention  of  the  parties,  by 
agreement,  it  is  usual  to  insert  covenants  to  suit  the  circum- 
stances of  each  particular  case.  Such  covenants  exclude 
implied  covenants  dealing  with  the  same  subject:  Merrill  v. 
Frame,  4  Taunt.  329;  Line  v.  Stephenson,  5  Bing.  (N.  C.)  183; 
Mostyn  v.  West  Mostyn  Coal  and  Iron  Co.,  1  C.  P.  D.  146; 
Dennett  v.  Atherton,  L.  R.  7  Q.  B.  at  327;  Orosvenor  Hotel 
Co,  V.  Hamilton,  (1894)  2  Q.  B.  at  840. 

A  covenant  not  to  assign  or  sublet  without  consent  is  some- 
times included.  Where  a  lease  contained  a  covenant  for  quiet 
enjoyment  and  a  proviso  that  in  the  event  of  the  breach  of 
any  of  the  covenants  "  herein  contained "  the  lessor  might 
re-enter;  it  was  held  that  a  breach  of  covenant  not  to  assign 
entitled  the  lessor  to  re-enter:  Robinson  v.  Harrison,  16 
W.  N.  5.  An  assignment  of  a  lease  without  consent  is  not 
a  breach  of  a  covenant  not  to  sublet  without  consent:  Cook 
V.  Gray,  19  N.  Z.  L.  R.  286,  following  In  re  Doyle  and  O'Hara's 
Contract,  (1899)  1  Ir.  R.  113,  and  distinguishing  Oreenau>ay 
V.  Adams,  12  Ves.  395:  cf.  'Saumberg  v.  Albertson,  3  Q.  L.  J. 
125;  Sergeant  v.  ^ash.  Field  and  Co.,  (1903)  2  K.  B.  304. 
Where  a  tenant  has  covenanted  not  to  assign  or  sublet  with- 
out the  lessor's  consent,  with  a  proviso  that  such  consent  is 
not  to  be  witliheld  unless  upon  some  sufficient  reason,  having 
regard  to  the  solvency  or  respectability  of  the  proposed 
assignee  or  sub-lessee,  the  lessee  is  not  at  liberty  to  assign 
or  sub-let  unless  there  has  been  a  refusal  to  give  such  consent: 
Joseph  V.  Belgrave,  I  N.  Z.  L.  R.  (S.  C.)  16,  following  Treloar 
V.  Bigge,  43  L.  J.  Ex.  95;  see  also  Young  v.  Ashhy  Gardens, 
etc.  Ltd.,  (1903)  2  Ch.  112;  Gregg  v.  Goodall,  17  A.  L.  T.  231; 
2  A.  L.  R.  44;  note  (b)  to  s.  23  (2),  L.  &  T.  Act,  post  p.  79; 
and  cf.  In  re  Spark,  Bcrger  v.  Jenkinson,  (1905)  1  Ch.  456.  As 
to  effect  of  this  covenant  and  remedy  for  its  breach:  See 
McEacharn  v.  Colton,  (1902)  A.  C.  104;  post  p.  301; 
Saunders  v.  Wadham,  4  S.  A.  L.  R.  73;  post  p.  314;  and 
cf.  8.  79  (B.)  of  R.  P.  Act,  post  p.  314.  See  s.  68  of  L. 
and  T.  Act  as  to  effect  of  license  to  assign  or  sub-let,  pott 
p.  146;  and  see  Forfeiture  of  Leases  Acts,  post  p.  176.  See 
further  Assignment — Under-lease,  supra. 
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by  the  lessor  before  breach,  and  it  was  held  that  the  coven- 
ant did  not  run  with  the  land,  and  that  defendants  were  not 
liable  on  it  to  the  plaintiffs:  Lee  y.  Close,  10  S.  C.  B.  86. 
As  to  covenants  running  with  the  land:  See  Spencer's  case, 
1  Sm.  L.  C.  (11th  ed.)  p.  55,  and  notes  thereon.  See  also 
Redman  L.  &  T.  (5th  ed.)  p.  114;  Woodfall  L.  &  T.  (17th 
ed.)  p.  183.  Cf.  Molyneuw  v.  Richard,  (1905)  W.  N.  (Eng,) 
164. 

Frequently  a  covenant  is  inserted  giving  the  lessee  the 
option  of  renexoing  the  tenancy  on  the  expiration  of  the  term 
demised.  Where  lessors  covenanted  with  the  lessee,  his 
executors,  administrators,  and  permitted  assigns,  to  grant 
a  lease  to  him  or  them  for  a  further  term,  and  the  lessee 
assigned  to  trustees  for  his  creditors,  and  they  paid  rent,  and 
were  accepted  as  assigns,  and  required  a  further  term;  it 
was  held  they  were  entitled  to  it:  Dalton  v.  City  Freehold 
Investment  Co.,  9  N.S.W.  Eq.  129;  of.  Friary  Holroyd  etc 
V.  BingUton,  (1899)  1  Ch.  86;  (1899)  2  Ch.  261.  Where  an 
administratrix  leased  lands  of  her  intestate  husband  and 
covenanted  with  the  lessee  to  renew  the  lease  from  time  to 
time  for  such  time  as  he  might  desire,  and  the  lessee  demanded 
an  extension  for  90  years,  and  the  administratrix  refused;  it 
was  held  that  a  plea  that  she  was  administratrix  and  that 
no  order  was  made  by  a  Judge  of  the  Supreme  Court  directing 
or  allowing  a  lease,  and  that  to  defendant's  knowledge  the 
defendant  covenanted  as  administratrix,  was  bad:  Harney  ▼. 
VeUon,  1  S.  C.  R.  (N.  S.)   178. 

Special  covenants  are  also  sometimes  inserted  with  regard 
to  the  removal  of  fiwiures  at  the  expiration  of  the  term.  As 
between  landlord  and  tenant  the  general  rule  as  to  removal 
of  fixtures  is  that  "where  a  lessee  having  annexed  anything 
"to  the  freehold  during  his  term,  afterwards  takes  it  away, 
"  it  is  waste:"  Wake  v.  Hall,  7  Q.  B.  D.  at  301;  and  a  fixture 
is  anything  annexed  to  the  freehold,  that  is,  fastened  to  or 
connected  with  it,  not  in  mere  juxtaposition  with  the  soil: 
Bain  v.  Brand,  1  A.  C.  at  772;  see  also  Co.  Litt.  53a;  Gibson 
T,  The  Hammersmith  Ry,  Co,,  32  L.  J.  Ch.  337;  and  Note 
on  Waste,  post  p.  330.  Exceptions  to  this  rule  are,  fix- 
tures erected  for  the  purposes  of  trade:  Poolers  case,  1  Salk. 
368;  Lyon  v.  London  etc.  Bank,  (1903)  2  K.  B.  135;  cf.  In  re 
Hulse,  Beattie  v.  Hulse,  (1905)  1  Ch.  406;  or  for 
ornament:  R,  v.  Bt.  Dunstan,  4  B.  &  C.  686;  Lee  v.  Risdon, 
7  Taimt.  at  191;  Leigh  v.  Taylor,  (1902)  A,  C.  167;  or  for 
domestic  convenience:  Qrymes  v.  Boweren,  6  Bing.  437;  cf. 
Buokland  v.  Butterfield,  2    Bro.  &    B.  54.       But     in     every 
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case  the  "  principal  thing  shall  not  be  destroyed  by  the  ac-  act  No.  18^ 
ccasory":  Lawton  v.  Latoton,  3  Atk.  13;  and  see  Hellawell  \^^^' 
V.  Eastwood,  infra.  Plants  and  flowers  rooted  in  the  soil 
cannot  be  removed:  Wyndham  v.  Way,  4  Taunt.  316;  Empson  rtnt'jved. 
V.  Soden,  4  B.  &  Ad.  655;  but  a  nurseryman  may  remove 
things  growing  in  the  soil  planted  for  the  purposes  of  his 
trade:  Lee  v.  Risdon,  supra;  of,  Oakley  v.  Monck,  L.  R.  1  Ex. 
159;  or  a  glass  house  erected  with  the  knowledge  of  his  land- 
lord: Mears  v.  Callander,  (1901)  A.  C.  297.  It  has  been 
decided  in  a  Scotch  case  that  the  lessee  of  a  furnished  house 
may  take  down  the  pictures  and  store  them  in  one  of  the 
rooms  during  the  lease  whether  the  lessor  consents  or  not: 
Jf tiler  V.  Btewari,  Mews  Dig.  (1900)  col.  170.  In  an  action 
for  breach  of  covenant  in  not  delivering  up  premises  with 
all  fixtures  thereon  and  for  waste  in  removing  {inter  alia)  a 
brick  chimney,  it  was  held  that  if  the  structure  could  have 
been  removed  integrd,  salvi  et  commode,  it  would  have  been 
within  the  principle  of  Hellawell  v.  Eastwood,  6  Ex.  312;  but 
this  did  not  appear:  Eackctt  v.  Bennett,  12  S.  C.  R.  327.  In 
Eellawell  v.  Eastwood,  (supra)  it  was  laid  down  that  when  an 
article  is  actually  fastened  to  the  building  or  land,  the  rule 
to  determine  whether  it  is  a  chattel  or  a  fixture,  is  to  con- 
sider in  the  first  place  whether  it  can  be  easily  removed 
integr^,  salvi  et  commode,  without  injury  to  itself  or  the 
fabric,  and,  in  the  next  place,  whether  the  annexation  was 
for  the  permanent  and  substantial  improvement  of  the  free- 
hold or  merely  for  a  temporary  purpose,  or  for  the  more 
complete  use  and  enjoyment  of  it  as  a  chattel.  See  also  ' 
Leigh  v.  Taylor,  (1902)  A.  C.  157.  But  the  authority  of 
Hellawell  v.  Eastwood,  supra,  has  been  questioned  by  Lord 
Lindley  in  a  recent  case,  Reynolds  v.  Ashhy,  (1904)  A.  C.  at 
473;  see  also  Lyon  v.  London  etc.  Bank,  (1903)  2  K.  B.  135. 
Note,  however,  that  Reynolds  v.  Ashhy,  supra,  was  a  case 
between  a  mortgagee  of  premises  upon  which  machinery  was 
and  the  owner  of  the  machinery.  As  to  the  principles 
governing  such  cases:  See  that  case  and  notes  to  Elwes  v. 
Mawe,  infra;  AJ.8.  Bank  v.  Colonial  Finance  Co.,  15  N.S.W. 
464;  11  W.  N.  105;  In  re  N,8.W,  Co-operative  etc.  Co.,  12 
N.S.W.  Eq.  87 ;  7  W.  N.  122.  Moreover  as  to  what  constitutes 
annexation  to  the  freehold  :  See  HoUand  v.  Hodgson,  L.R.  7  C. 
P.  328  at  324;  Monte  v.  Barnes,  (1901),  1  Q.  B.  205;  Leigh  v. 
Taylor,  (1901)  1  Ch.  538 ;  (1902)  A.  C.  157  ;  Reid  v.  Smith,  (De- 
oember»  1905),  3  C.  L.  B. — .  If  the  intention  is  to  make  the 
articles  part  of  the  land  they  become  so :  lb.  In  the  lastmen- 
tioned  case  the  High  Court  of  Australia  held  that  where  an 
ordinary  dwelling  house   was  erected  upon  an  ordinary    town 
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^01  No.  18,        allotment    in    a    laree    tovn,    but    was   not    fastened    to  tlie 
i.EA8E8.  soil    it    was    a    fixture.      In    an   action   of    trover    for  fencing 

wire  it  appeared  that  the  plaintiff  had  been  a  lessee  from  the 
Crown  of  certain  land,  and  had  erected  thereon  a  wire  fence. 
The  defendant  subsequently  conditionally  purchased  the  land 
and  proceeded  to  take  up  the  posts  and  remove  the  wire.  It 
was  held  { Faucet t,  J.,  diss,),  that  the  wire  formed  part  of 
the  fence  and  was  a  fixture:  Know  v.  Brotherion,  14  S.  C.  R. 
185. 

In  a  lease  of  vacant  land,  the  lessee  covenanted  for  herself, 
etc.,  at  the  expiration  of  the  term  to  yield  up  the  premises 
to  the  lessor,  etc,  together  with  all  erections,  buildings  and 
improvements  thereon,  subject  to  a  covenant  that  the  lessor 
should  purchase  the  said  buildings,  erections  and  fixtures 
at  a  price  to  be  fixed  by  two  disinterested  persons.  It  was 
held  that  improvements  must  be  read  ejusdem  generis  with 
erections  and  buildings,  and  that  fixtures  and  improvements 
must  be  read  as  convertible  terms,  and  therefore  that  the 
assigns  of  the  lessor  were  not  bound  to  pay  for  trade  fixtures 
in  connection  with  a  mill  erected  on  the  premises,  or  for  a 
dam  erected  by  lessees  on  adjoining  land  belonging  to  the 
lessor  and  connected  with  the  mill  by  pipes:  Byrnes  v.  Mac- 
arthur  2  N.S.W.  67;  cf.  Lamhoum  v.  McLellan,  (1903)  2  Ch. 
268. 

In  a  lease  of  premises  there  was  a  proviso  before  the 
habendum  that  the  tenant  might  remove  any  fixtures  then 
or  thereafter  put  up  upon  the  expiration  or  partial  effluxion 
of  the  term.  There  was  also  a  covenant  to  repair  "  the  pre- 
mises agreed  to  be  demised."  Held  in  an  action  of  waste 
that  imder  the  proviso  the  tenant  was  entitled  during  the 
term  and  even  after  the  expiration  thereof  to  remove  the 
fixtures  erected  by  him:  Busby  v.  Joseph,  7  S.  C.  R.  200. 
^^.f^**^**  ,  Where  a  tenant  at  will  erects  trade  fixtures  he  has  a  reason- 
able time  after  the  expiration  of  the  tenancy  within  which 
to  remove  the  fixtures,  because  the  tenancy  is  of  uncertain 
duration;  and  where  there  exists  an  original  term  and 
another  tenancy  takes  its  place,  the  only  ground  for  removal 
by  the  original  tenant  of  trade  fixtures  after  the  expiration  of 
the  term,  is  that  there  is  a  right  to  do  so  during  the  term  or 
so  long  afterwards  as  the  lessee  has  the  right  to  consider 
himself  a  tenant:  Bacchus  Marsh  Brick  etc  Co.  v.  Federal 
Building  Society,  22  V.  L.  R.  181.  If  lessor  and  lessee  agree 
for  a  surrender  of  a  term  and  for  a  new  lease  commencing 
before  the  expiration  of  the  old  lease,  and  do  not  agree  that 
the  lessee's  right  to  remove  fixtures  which  had  existed  under 
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the  old  lease  shall  continue  after  the  surrender,  the  lessee's  act  No.  18, 
right  is  gone.  An  agreement  by  the  lessor  that  the  right  LK^iJ. 
of  removal  shall  continue  cannot  be  implied  from  the  mere 
acceptance  of  the  surrender  and  grant  of  a  new  lease:  Orr  v. 
Davis,  17  N.  Z.  L.  R.  106;  but  where  a  tenant  surrenders  his 
lease  to  the  landlord,  a  mortgagee  or  purchaser  of  the  fixtures 
from  the  tenant  has  a  right  to  remove  them  within  a  reason- 
able time  after  the  surrender:  In  re  Olasdir  Copper  Mines, 
(1904)    1  Ch.  819. 

See  also  as  to  Fixtures:  Elwes  v.  Mawe,  2  Smith  L.  C. 
(11th  ed.)  p.  189,  and  notes  thereto;  S.  G.  3  East  38;  Amos 
and  Ferard  on  Fixtures  (3rd  ed.)  pp.  40-72;  Redman  L.  & 
T.  (6th  ed.)  pp.  458-9;  Woodfall  L.  &  T.  (17th  ed.) 
p.  694;  and  see  note  on  Fixtures,  post  p.  122,  and  on  Bills 
of  Sale  Act,  post  p.  225. 

The  lessee  sometimes  covenants  to  deliver  up  possession  on  Covmantto 
a  certain  day.  Where,  in  an  action  for  a  breach  of  such  a  ^^^. 
corenant  brought  a  week  after  the  day  mentioned  in  the  lease, 
it  i^ipeared  that  the  plaintiff  paid  a  bonus  of  £30  for  the 
lease,  which  was  for  seven  years;  it  was  held  a  right  direction 
tliat  the  jury  in  estimating  damages  could  take  into  account 
the  £30  80  paid:  Churchill  y.  Williams,  Knox  521. 

Furthermore  the  lessor  and  lessee  sometimes  agree  that  the  Covenant  giving 
latter  shall  have  the  right  to  purchase  the  demised  property  ^JcAoie. 
either  at  or  before  the  expiration  of  the  term.  Where  a 
lease  contained  an  option  to  purchase  at  or  before  the  de- 
termination of  the  demise  and  during  the  currency  of  the  lease 
the  lessor  and  lessee  agreed  on  an  extension  of  the  existing 
lease;  it  was  held  that  the  option  to  purchase  might  be  exer- 
cised at  any  time  during  the  currency  of  the  lease  as  extended: 
Davies  v.  Oreville,  7  W.  N.  29.  A  lessee  with  an  option 
to  purchase  immediately  on  exercising  his  option  is  in  the 
position  of  an  ordinary  purchaser:  Bums  v.  Allen,  10  N.S.W. 
Eq.  218.  See  also  Woodall  v.  Clifton,  (1905)  2  Ch.  257, 
where  in  a  lease  for  99  years  an  option  to  purchase  was 
given  to  the  "  lessee,  his  heirs  and  assigns  ",  and  this  proviso 
was  held  not  to  run  with  the  reversion  and,  it  seems,  to  be 
Toid  under  the  Rule  against  Perpetuities. 

As  to  express  covenants  generally:  See  Woodfall  L.  &  T.; 
Bedman  L.  &  T. 

TENANCIES  FOR  PARTS  OF  A  YEAR. 

Half-yearly,  quarterly,  monthly,  or  weekly  tenancies  can 
be  created  by  agreement:  See  R,  v.  Chawton,  1  Q.  B.  247. 
Where,  however,  an  annual  rent  is  reserved,  it  is  a  yearly 
ienancy,  whatever  notice  to  quit  may  be  agreed  upon:  King 
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ACT  No.  18.        V.  Eversfield,   (1897)  2  Q.  B.  475;  In  re  Threlfall,  Ex  parte, 
LE^SM,^*  Q'  B,  8oc.,  16  Ch.  D.  274;  B.  v.  Eerstmonceaux,  7  B.  &  C. 

561;  Lewis  v.  Baker,  (1906)  2  K.  B.  576;  and  however  the 
rent  may  be  payable:  Bac.  Abr.  Rent,  (F) ;  ante,  p.  17, 
See  also  note  (d)  to  s.  11  (1),  post  p.  42;  Tenancy  from  year 
to  year,  post  p.  66;  Notice  to  Quit,  post  p.  69;  Redman 
L.  &  T.  (5th  ed.)  pp.  13  et  seq,;  Woodfall  L.  k  T.  (17th 
ed.)  pp.  249  et  seq, 

LEASES  BY  ESTOPPEL. 
Such  leases  arise  where  persons  possessing  no  estate  in 
lands  purport  to  lease  them  by  deed:  Lyon  v.  Reed,  13  M.  & 
W.  285;  or  even  without  deed:  Agar  v.  Young,  Car.  &  M. 
78;  Doe  d,  Bailey  v.  Foster,  3  C.  B.  at  229;  the  effect  being  to 
prevent  them  from  averring  that  they  had  no  interest:  Doe  d. 
Darlington  v.  Pritchard,  4  M.  &  G.  783;  12  L.  J.  C.  P.  34. 
"  If  one  makes  a  lease  for  years  by  indenture  of  lands  where- 
*'  in  he  hath  nothing  at  the  time  of  such  lease  made,  and  after 
"  purchases  those  very  lands,  this  shall  make  good  and  un- 
"avoidable  his  lease  as  well  as  if  he  had  been  in  the  actual 
"possession  and  seisin  thereof  at  the  time  of  such  lease 
"made:"  Bac.  Abr.  Leases,  (O)  189;  Co.  Litt.  47b.;  Webb 
V.  Austin,  7  M.  &  G.  701.  But  if  the  lessor,  at  the  time 
of  the  making  of  the  lease  had  any  interest  in  the  lands 
demised  such  interest  alone  will  pass,  and  the  lease  will  not 
operate  by  way  of  estoppel,  although  the  interest  purported 
to  be  granted  be  in  fact  greater  than  the  lessor  had  power 
to  grant:  See  Hill  v.  Saunders,  4  B.  &  C.  629;  Doe  d. 
Strode  v.  Seaton,  2  C.  M.  &  R.  728;  Co.  Litt.  47b.  See 
further  Jump  v.  Payne,  68  L.  J.  Q.  B.  607;  post  p.  218. 
Tenant  may  nU  ^^^  *®  ^^®  above  is  the  doctrine  that  where  a  person  gets 
L^JSu^ir  tm  possession  from  another,  by  the  act  of  taking  possession  from 
him,  he  is  estopped  from  denying  that  other's  right  to  give 
possession,  and  may  not  dispute  his  title:  Cook  v.  Whellockt 
24  Q.  B.  D.  at  661;  O'Connor  v.  Thome,  4  N.S.W.  309; 
Mcintosh  V.  Pollard,  Legge  1035;  Ex  parte  Maher,  18  W.  N. 
169,  246;  and  cf.  Hatfield  v.  Alford,  Legge  330;  post  p.  80. 
Where  B.,  who  had  been  in  possession  of  land  for  17  years, 
put  her  son,  the  defendant,  in  possession  as  agent,  and  died 
without  conveying  to  him,  and  plaintiff  was  purchaser  from 
B.'s  administratrix;  it  was  held  that  defendant  having  come 
in  imder  B.  was  only  a  tenant  at  will,  and  was  estopped  from 
disputing  the  plaintiff's  title:  Cavenough  v.  Buckridge, 
8  S.  C.  R.  90.      See  also  note  (b)  to  s.  23  (2),  infra. 

As  to  the  operation   of  estoppel   in   actions   for  use   and 
occupation:  See  note   (d)   to  s.  14  of  11  Geo.  II  c.  19,  post 
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at  pp.  390  et  seq,;  and  as  to  how  far  a  tenant  is  estopped  from  Act  No.  18, 
denying  his  landlord's  title  in  the  case  of  lands  under  the  ^^^*  ®*  ^' 
R.  P.  Act:  See  Kelly  v.  Doody,  6  S.  A.  L.  R.  132. 

TENANCY  BY  ATTORNMENT. 

The  decisions  as  to  what  tenancy  is  created  by  an  attorn- 
ment clause  in  a  mortgage  deed  seem  to  be  conflicting.  In 
an  early  case  (Walker  v.  (Hies,  6  C.  B.  662;  18  L.  J.  C.  Jf. 
323)  it  was  held  that  no  tenancy  was  created,  whilst  in  a 
comparatively  late  case  [KearaUy  v.  Philips,  11  Q.  B.  D.  621) 
it  was  decided  that  the  ordinary  relation  of  landlord  and 
tenant  arose.  See  also  notes  (a)  and  (f)  to  s.  23  (1)  post 
p.  60,  and  p.  75;  Tenancy  at  sufferance,  post  p.  62; 
Tenancy  at  tcill,  post  p.  63;  and  notes  to  s.  11  of  11  Geo.  II 
c  19  and  s.  9  of  4  Anne  c.  16,  post  pp.  384,  385.  As  to 
lands  under  the  R.  P.  Act:  See  ss.  60  and  63  of  that  Act,  and 
notes  thereon,  post  p.  309. 

See  further  as  to  leases  generally:  Redman  L.  &  T.  (5th 
ed.)  pp.  80  et  seq.;  Woodfall  (17th  ed.)  pp.  140  et  seq,; 
Creation  and  determination  of  tenancies,  post  p.  79; 
7^-otice  to  Quit,  post  p.  69;  Forfeiture  of  Leases  Acts,  post 
pp.  176  et  seq. 

PAET  II. 

Tenements  recovery  by  ejectment  in  the  Supreme 
Court, 

Sections  7-15  inclusive  re-enact  ss.  160-163,  164  and  175, 
165-168  and  174,  respectively,  of  the  Ck)mmon  Law  Procedure 
Act,  1853.  The  remaining  sections  of  that  Act  dealing  with 
ejectment,  viz.,  ss.  119-159,  are,  however,  now  consolidated  in 
the  Common  Law  Procedure  Act,  No.  21  of  1899,  ss.  209-251. 

By  the  District  Courts  (Amendment)  Act,  1905,  post  p.  272, 
actions  of  ejectment  may  now  in  certain  cases  be  brought  in 
the  District  Court. 

7.  Every  tenant  to  whom  any  writ  in  ejectment  Tenant*  to 
(b)  is  delivered,  or  to  whose  knowledge  it  comes,  shall  ejectment  to 
forthwith  give  notice  (c)  thereof  to  his  landlord,  or  ^y^^  'j^^  ^^^ 
his  bailiff  or  receiver,  under  penalty  of  forfeiting  the  *•  ^^\^^) 
value  of  three  years  (d)  improved  or  rack  rent  (e) 
of  the  premises  demised  or  held  in  the  possession,  of 
such  tenant  to  the  person  of  whom  he  holds  to  be 
recovered  by  action  in  the  Supreme  Court  (f). 


Digitized  by 


Google 


30 


ACT  No.  18, 
1899,  S.  7. 


Statute  of 
Limitatiom. 


Who  may  ap- 
ptar  and  de- 
fend under 
CLP.  Act. 


(a)  See  also  ss.  12  and  13  of  11  Geo.  II  c.  19  {po8t  p.  386), 
which  were  held  in  force  in  N.S.W.  in  Olasson  v.  Egan, 
6  S.  C.  R.  85. 

An  action  of  ejectment  must  be  commenced  within  20  years 
next  after  the  time  at  which  the  right  to  bring  the  action 
shall  have  first  accrued:  s.  2  of  3  &  4  Will.  IV  c.  27, 
adopted  in  N.S.W.  by  8  Will.  IV  No.  3.  As  to  the  time  from 
which  the  20  years  begins  to  run:  See  ss.  2-12,  14,  24,  34,  35, 
and  in  cases  of  disabilities:  See  ss.  16-10  of  the  same  Act, 
and  also  decisions  collected  in  Cole  on  Ejectment  pp.  1-28; 
Redman  L.  &  T.  (5th  ed.)  pp.  501  et  aeq.;  Woodfall  L.  k 
T.  (17th  ed.)  p.  882;  Darby  and  Bosanquet,  Stats,  of  Limi- 
tations. 

(b)  Writ  of  ejectment:  Section  214  of  the  Common  Law 
Procedure  Act,  No.  21  of  1899,  provides  that: — 

"Any  person  (i)  not  named  in  such  writ  may  by  leave 
"of  the  Court  or  a  Judge  (ii)  appear  and  defend  on  filing 
"an  affidavit  (iii)  showing  that  he  is  in  possession  of  the 
"property  either  by  himself  or  his  tenant  (iv).*' 

(i)  Who  may  appear  and  defend  under  a.  214  of  C.  L,  P. 
Act:  This  section  is  more  general  than  11  Geo.  II  c.  19,  s.  13 
{post  p.  387):  Glasson  v.  Egan,  6  S.  C.  R.  87;  which  per- 
mits the  landlord  to  make  himself  defendant  in  ejectment. 
The  word  "  landlord "  in  the  last-mentioned  section  includes 
all  persons  claiming  title  consistent  with  the  possession  of  the 
occupier;  thus  a  mortgagee  out  of  possession  may  be  made  de- 
fendant: Doe  d.  Tilyard  v.  Cooper,  8  T.  R.  645;  but  he  must 
show  that  he  has  a  hona  fide  interest  in  the  result:  Doe  d, 
Pearson  v.  Roe,  6  Bing.  613;  so  also  a  devisee  in  trust  who  had 
never  been  in  possession:  Lovelock  d.  Norria  v.  Dancaster, 
4  T.  R.  122;  cf.  Doe  d.  Hehlethwaite  v.  Roe,  3  T.  R.  783n; 
also  the  sub-lessee  of  private  boxes  in  a  theatre  to  the  extent 
of  his  interest:  Croft  v.  Lumley,  4  E.  &  B.  608;  but  not  a 
cestui  que  trust  who  had  never  been  in  possession:  Lovelock 
d.  N orris  v.  Dancaster,  3  T.  R.  783;  and  as  to  an  execution 
creditor:  See  Croft  v.  Lumley,  4  E.  &  B.  614;  Thompson 
V.  Tomkinson,  11  Ex.  442;  nor  can  a  remainderman,  as  he 
could  not  show  possession  by  himself  or  his  tenant;  Whit- 
worth  V.  Humphries,  5  H.  &  N.  185.  See  also  Roberts  v. 
Hurley,  12  W.  N.  80;  infra  note  (iii).  Where  a  person 
claims  in  opposition  to  the  title  of  the  tenant  in  possession, 
he  will  not  be  admitted  to  defend:  Driver  d.  Oxenden  v.  Law- 
rence, 2  W.  Bl.  1259;  Doe  d.  Horton  v.  Rhys,  2  Y.  &  J.  88; 
and  if  admitted,  the  claimant  may  apply  imder  a.  218  of 
C.  L.  P.  Act,  (No.  21  of  1899),  to  strike  out  the  appe&ranct; 
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but  in  any  case  be  cannot  set  up  the  inconsistent  title  as  a  Act  No.  18, 
defence  at  the  trial:   Doe  d,  Mee  v.  Litherland,  4  A.  &  E.  ^^^'^'''' 
784;  Doe  v.  Challis,  17  Q.  B.  166;  20  L.  J.  Q.  B.  478. 

The  party  really  employing  the  attorney  and  defending  the 
ejectment  is  liable  to  be  made  to  pay  the  costs  of  the  action: 
Waldron  v.  Mitchell,  13  N.S.W.  163;  8  W.  N.  117;  Hutchin- 
ton  V.  Greenwood,  4  E.  &  B.  324;  24  L.  J.  Q.  B.  2;  Thornton 
V.  WUkinson,  9  Jur.  (N.  S.)  606;  8  L.  T.  (N.  S.)  507. 

(ii)  The  order:  The  order  may  be  obtained  eso  parte:  Semp-  The  order 
hiU  V.  Rashleigh,  4  S.  C.  R.  184;  and  where  a  person  h&B  ^'"'"^  ^'^' 
obtained  an  order  under  this  section,  he  must  enter  an 
appearance  according  to  the  C.  L.  P.  Act,  intituled  in  the 
action  against  the  party  or  parties  named  in  the  writ  as 
defendant  or  defendants,  and  forthwith  give  notice  of  such 
appearance  to  the  plaintiff's  solicitor  or  to  the  plaintiff  if  he 
sues  in  person:  R.  275  of  R.  G.  22nd  Dec.,  1902.  Where  the 
person  applying  for  leave  imder  this  section  resides  out  of 
the  jurisdiction  he  may  be  required  to  give  security  for  costs : 
Doe  d.  Hudson  v.  Jameson,  4  M.  &  Ry.  570;  but  if  the 
landlord  shows  he  is  in  possession  by  his  tenant,  and  he 
applies  in  due  time,  it  seems  that  the  Court  will  not  now 
impose  terms  upon  him:  Butler  y.  Meredith,  11  Ex.  85.  See 
also  note  (iii)  infra. 

(iii)  When  judgment  may  ho  set  aside,  etc,:  Where  regular 
judgment  has  been  signed,  but  there  has  been  no  opportimity 
of  trjring  the  cause,  it  may  be  set  aside  and  the  landlord 
admitted  to  defend,  if  the  tenant  has  not  given  him  notice:  SeUino  a$ide 
Doe  d.  Troughton  v.  Roe,  4  Burr.  1996;  and  see  Dohhs  v.  '"'V"'"'<- 
Passer,  2  Str.  975;  but  after  execution  executed  the  Court 
will  not  as  a  general  rule  interfere:  Ooodtitle  v.  B<idtitle, 
4  Tatmt.  820;  Doe  d.  Thompson  v.  Roe,  4  Dowl.  115;  where, 
however,  the  judgment  had  been  signed  owing  to  the  inadvert- 
ence of  the  defendant's  attorney,  it  and  subsequent  proceed- 
ings were  set  aside  on  payment  of  costs:  Doe  d,  Mullarky  ▼. 
Roe,  11  A.  &  E.  333;  Doe  d.  Bhaw  v.  Roe,  13  Price  260; 
see  also  Doe  d.  Butler  v.  Roe,  2  Har.  k  W.  130.  In  cases 
of  collusion  between  tenants  and  claimants  the  Court  will 
always  interfere:  Qoodtitle  v.  Badtitle,  4  Taunt.  820;  Doe  d, 
Grocers  Co,  v.  Roe,  5  Taimt.  205.  When  a  regular  judgment 
is  set  aside  it  is  generally  on  payment  of  costs:  Chit.  Arch. 
Pr.  989.  Where,  after  an  action  of  ejectment  had  been 
eommaiced  and  before  the  hearing,  all  the  right,  title  and 
interest  of  the  plaintiff  was  sold  by  the  Sheriff  under  a  writ 
<rf  /I.  fa,  to  the  applicant,  and  the  plaintiff  proceeded  with 
the  action  and  recovered  a  verdict  and  issued  a  writ  of  ha.  fa.. 
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ACT  No.  18,       the  writ  of  /wt.  fa.  was  set  aside  on  the  application  of  the 
'  '  applicant,  although  he  was  no  party  to  the  action:  Roberta 

V.  Hurley,  12  W.  N.  80. 

Where  judgment  has  been  signed  irregularly,  the  judgment 
and  execution  will  be  set  aside,  and  generally  with  costs: 
OoodtUle  V,  Badtitle,  9  Dowl.  1009;  and  the  Court  cannot 
without  his  consent  impose  terms  on  the  defendant  that  he 
shall  bring  no  action:  Adlam  v.  Ifohle,  9  Dowl.  322;  Khodei 
V.  Hull,  26  L.  J.  Ex.  265;  Moseley  v.  Blake,  28  L.  J.  Ex.  35; 
Cash  v.  WelU,  1  B.  &  Ad.  375;  but  if  the  defendant  refuse 
to  consent  the  Court  may  refuse  him  his  costs,  since  they 
are  in  its  discretion:  Cash  y,  Welle,  aupra;  and  the  Court 
will  not  interfere  with  the  discretion  of  a  Judge  at  Chambers 
where,  upon  a  summons  to  set  aside  an  execution  for  irregu- 
larity, with  costs,  he  makes  the  order  as  prayed,  adding,  as 
a  condition,  that  the  defendant  bring  no  action — even  though 
the  order  has  not  been  drawn  up:  Bartlett  v.  Stinton,  L.  R. 
I  C.  P.  483.  Fiurther,  even  if  costs  are  refused,  and  not- 
withstanding the  defendant's  protest,  the  Judge  restrains  an 
action,  the  defendant  will  be  bound  if  he  avails  himself  of  the 
order:  Pearce  v.  Chaplin,  9  Q.  B.  802.  Where  the  defendant 
is  not  entitled  as  a  matter  of  right  to  have  the  judgment  set 
aside,  the  Court  may  impose  terms:  Stookhridge  v.  Susaams, 

6  Jur.  487. 

After  judgment  has  been  set  aside,  a  motion  for  restitution 
should  be   made  without  delay:    Rochefort  v.   Birmingham, 

7  Ir.  R.  C.  L.  508.  As  to  the  proper  course  to  pursue  to 
obtain  restitution:  See  Corbet t  v.  Nioholls,  2  L.  M.  &  P.  87; 
Doe  d,  Whittington  v.  Hards,  20  L.  J.  Q.  B.  406;  and  see 
further  R.  160  of  R.  G.  22nd  Dec.,  1902. 

s.  215,  C.L.P,        Section  215  of  the  C.  L.  P.  Act,  (No.  21  of  1899),  provides 
Act,  1800.  that:— 

"  Any  person  appearing  to  defend  as  landlord  in  respect  of 
"  property  whereof  he  is  in  possession  only  by  his  tenant  shall 
"state  in  his  appearance  that  he  appears  as  landlord,  and 
"  such  person  may  set  up  any  defence  which  a  landlord  appear- 
"  ing  in  the  action  of  ejectment  before  the  commencement  of 
"  the  C.  L.  P.  Act,  1853,  might  have  set  up  and  no  other." 
Dffeneeinot  The  defences  not  open  to  the  landlord: — Before  the  passing 

^^^^  of  the  C.  L.  P.  Act,  1853,  a  landlord  admitted  to  defend  could 
not  avail  himself  of  any  defence  which  the  tenant  was  pre- 
cluded from  setting  up:  Doe  d,  Willis  v.  Buckmore,  9  A.  4 
E.  662;  nor  of  every  defence  which  the  tenant  could  set  xtp; 
e.g.,  want  of  notice  to  quit  to  the  occupier:  Doe  d.  Davi$  y. 
Creed,  5  Bing.  327;  but  the  mere  fact  of  the  landlord  b«l«f 
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joined  will  not  prevent  the  tenant  from  setting  up  any  de-  Act  No.  is, 

1800  m  7   8  (li 

fence  which  was  otherwise  open  to  him  as  tenant  in  pos-  •   >    w. 

session:  Doe  d.  Wawn  y.  Horn,  3  M.  &  W.  333;  see  also 
B.  275  of  R.  G.,  22nd  Dec.,  1902. 

For  Procedure,  etc,  in  actions  of  ejectment:  See  Rolin  and 
Innes,  Sup.  Crt.  P.,  pp.  124-140,  413,  and  Cole  on  Eject- 
ment. 

(c)  Notice:  Where  this  notice  is  not  given  to  the  landlord,  jfotie%  to  land- 
he  may  in  some  cases  have  the  judgment  set  aside:  See  note  ^^^* 

(iii),  supra  p.  31. 

(d)  Three  years:   Where  the  Master  having  taxed  single  Thru  yean. 
costs  under  s.   12  of  11  Geo.  II  c.  19,  a  motion  was  made 

on  this  statute  that  treble  costs  might  be  allowed,  the 
statute  having  given  treble  the  rent  as  damages,  the  Court 
observed  that  the  statute  had  not  given  treble  damages,  but 
had  only  directed  how  single  damages  should  be  ascertained, 
and  refused  the  rule:  Crocker  v.  FothergUl,  2  B.  &  Aid. 
602n. 

(e)  The  improved  or  rack  rent  is  not  the  rent  actually  re-  Th$imprwtd 
served,  but  such  a  rent  as  the  landlord  and  tenant  might  ^  ^"^  '^^ 
fairly  agree  on  at  the  time  of  service  of  the  writ  on  the 

tenant  if  the  premises  were  then  about  to  be  let:  Crocker  v. 
Fothergill,  2  B.  &  Aid.  652. 

(f)  Where  the  section  is  inapplicable:  This  section  extends  whsr§i,7ii 
to  those  cases  only,  where  ejectments  are  brought  which  are  »»»«PJ^*«W«' 
inconsistent  with  the  landlord's  title:    Buckley  v.   Buckley, 

1  T.  R.  647;  and  it  does  not  apply  to  a  mortgagee  until  the 
tenant  attorns:  Evans  v.  Elliott,  9  A.  &  E.  342;  see  ante 
p.  29. 

8.   (1)   In  all  cases  between  landlord  and  tenant  proceedings  in 
whenever  one  half-year's  rent  is  in  arrear  and  the  LndtonTtor^ 
landlord  or  lessor  to  whom  the  same  is  due  is  entitled  S?  rent.^*° 
(b)   to  re-enter  for  the  non-payment  thereof,  such  ibid. ».  lei 
landlord  or  lessor  may,  without  any  formal  demand       ^*^*         ' 
or  re-entry   (c),  serve  a  writ  in  ejectment  for  the 
recovery  of  the  demised  premises,  or  if  the  same  can- 
not be  legally  served  (d),  or  no  tenant  be  in  actual 
possession    (e)    of  the   premises,  may   afiftx   a  copy 
thereof  upon  the  door  of  any  demised  messuage,  or 
if  such  action  in  ejectment  is  not  for  the  recovery  of 
any  messuage,  then  upon  some  notorious  place  of  the 
land  comprised  in  such  writ  in  ejectment,  and  such 
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Act  No.  18, 
1899,  8.  8  (1). 


Entitled. 


Without  any 
formal  demand 
or  re-entry. 


alBxing  shall  be  deemed  legal  service  thereof,  which 
service  or  affixing  such  writ  in  ejectment  shall  stand 
in  the  place  and  stead  of  a  demand  and  re-entry  (f). 

(a)  Thi8  section  re-enacts  s.  161  of  C.  L.  P.  A.,  1853,  which 
re-enacted  s.  2  of  4  Geo.  II  c.  28. 

The  section  applies  only  as  between  landlord  and  tenant; 
but  the  assignee  of  a  lessee  and  a  mere  under-lessee  are 
tenants:  Doe  d.  Whitfield  v.  Roe^  3  Taunt.  402;  Williama  v. 
Bosanquety  1  Bro.  &  B.  238;  Doe  d.  Wyatt  v.  Byron,  1  C.  B. 
623.  See  cases  cited  in  1  Wms.  Saund.  287a.  et  aeq.  (16); 
Redman  L.  &  T.  (5th  ed.)  at  p.  427;  Woodfall  L.  &  T. 
(17th  ed.)  pp.  356  et  aeq, 

Cf.  s.  212  of  C.  L.  P.  A.,  1899. 

As  to  ejectment  against  Bankrupts,  Companies,  and  Luna- 
tics: See  pp.  212,  231,  206,  respectively. 

(b)  Entitled:  In  s.  161  of  the  C.  L.  P.  A.,  1853,  and  in 
8.  2  of  4  Geo.  II  c.  28,  the  words  used  were,  "  As  often  as 
"  it  shall  happen  that  one  half-year's  rent  shall  be  in  arrear 
"and  the  landlord  or  lessor  to  whom  the  same  is  due  hath 
"  right  hy  law  to  re-enter,  etc."      See  infra, 

(c)  Without  any  formal  demand  or  re-entry  i  The  provi- 
sions of  this  section  apply  to  those  cases  only  where  the  right 
to  enter  is  absolute  (not  quousque)  and  where  the  lease 
upon  such  re-entry  is  forfeited:  Doe  d,  Darke  v.  Bowditchf 
8  Q.  B.  973.  As  to  when  the  right  to  re-enter  arises:  See 
Note  on  Forfeiture,  post  p.  176.  It  would  seem  that  it 
must  be  shown  that  the  landlord  had  a  power  to  re-enter  in 
respect  of  the  non-payment  of  half  a  year's  rent  remaining 
actually  due:  Cotesworth  v.  Spokes,  10  C.  B.  (N.  S.)  103, 
112;  30  L.  J.  C.  P.  220;  at  the  time  of  issuing  the  writ:  Doe 
d.  Dixon  v.  7?oe,  7  C.  B.  134;  Thomas  v.  Lulham,  (1895) 
2  Q.  B.  400;  Schell  v.  Whittaker,  13  W.  N.  169.  No  demand 
of  rent  is  necessary  as  at  common  law,  even  if  the  proviso 
for  re-entry  is  expressed  to  Ue  in  case  of  the  rent  in  arrear 
being  "lawfully  demanded:"  Doe  d.  Scholefield  v.  Alexander, 
2  M.  &  S.  525;  but  it  may  be  otherwise  if  there  is  an  express 
covenant  not  to  enter  without  demand:  Doe  d,  Shrewsbury 
V.  Wilson,  5  B.  &  Aid.  at  385;  and  where  the  condition 
was  that  on  non-payment  of  half  a  year's  rent  the  landlord 
might  re-enter  for  the  same  "till  it  were  fully  satisfied;"  it 
was  held  he  could  not  proceed  imder  the  corresponding  section, 
of  4  Geo.  II  c.  28:  Doe  d,  Darke  v.  Bowditch,  supra.  The 
date  of  the  writ  and  the  date  of  the  claim  therein  must  both 
be  subsequent  to  the  last  day  when  the  rent  ought  to  have 
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been  paid:    See  Doe  d.  Lawrence  v.  Shatocroee,  3  B.  &  C.  act  No.  18. 

1899  S   8  (1) 

752;  Tewny  v.  Moody y  3  Bing.  3.      As  to  waiver  of  right  to        »   •     w- 
re-enter  by  taking  a  distress:  See  Effect  of  Distreea  on  Ten- 
ancy, post  p.  107;  or  by  suing  for  or  demanding  rent:   See 
notes  to  8.  60  of  this  Act,  poet  p.  140. 

(d)  Legally  served:  It  will  be  noted  that  there  is  a  differ-  Ugai  terviet. 
ence  between  the  provisions  relating  to  service  in  this  section 

and  those  in  s.  212  of  C.  L.  P.  A.,  1809,  and  there  seems  to 
be  some  difficulty  in  arriving  at  a  conclusion  as  to  how  far,  if 
at  all,  the  provisions  of  the  latter  section  affect  the  former 
in  cases  of  vacant  and  non-actual  possession.  By  s.  212  of 
C.  L.  P.  A.,  1800,  the  writ  must  be  served  in  the  same  manner 
as  before  the  passing  of  the  C.  L.  P.  A.,  1853,  or  as  the  Court 
or  Judge  shall  order.  Before  the  passing  of  the  latter  Act, 
senice  was  effected  by  delivering  a  copy  of  the  writ,  (the 
original  being  also  shown  if  demanded),  to  the  tenant,  or  his 
wife,  or  some  member  of  his  family,  or  his  servant.  In  the 
case  of  servants  and  members  of  his  family,  except  his  wife, 
however,  it  must  be  shoi;^!!  that  the  writ  came  to  the  tenant's 
knowledge:  Cole  on  Ejectment  102.  The  service  must  be 
on  the  person  actually  in  possession,  e,g,  if  the  premises  have 
been  sublet,  on  the  sub-tenant,  and  if  there  are  several  tenants 
in  possession,  each  must  be  served:  Doe  d,  Darlington  v.  Cook, 
4  B.  &  C.  250.  In  case  of  vacant  possession,  service  may  p-^,^,^ 
be  by  posting  a  copy  of  the  writ  on  the  door  of  the  dwelling-  pot$eg$ion. 
house  or  other  conspicuous  part  of  the  property:  s.  212. 
Premises  are  not  vacant  merely  because  nobody  happens  to 
be  in  or  upon  them  at  the  time  of  the  issuing  or  service  of 
the  writ:  2  Chit.  Arch.  (0th  ed.)  065;  Doe  d,  Burrowes  v. 
Roe,  7  Dowl.  326.  There  may  be  a  legal  or  constructive  pos- 
session without  any  actual  occupation,  or  during  the  tenant's 
absence:  Doe  d.  Johnson  v.  Roe,  12  L.  J.  Q.  B.  07.  If  goods 
or  chattels  have  been  left  on  the  premises  or  part  thereof, 
e,g,  beer  in  a  cellar  or  hay  in  a  bam,  there  is  a  virtual 
retention  of  possession:  Savage  v.  Dent,  2  Str.  1064;  Cole  on 
Ejectment  110.  See  further  as  to  service:  Rolin  and 
Innes  Sup.  Crt.  Pr.  126;  note  (e),  infra, 

(e)  Actual  possession:  Cf.  s.  212  of  C.  L.  P.  Act,  1800;  and  Adfial 
iee  note  (d)  supra,  as  to  "vacant  poss«38ion."   Where  a  (and-  P*"*****^* 
lord  sues  for  the  recovery  of  a  dwelling-house  and  other  pre- 
mises  demised   by    one    lease,    if   the   dwelling-house    is    im- 
occupiedand  the  rest  of  the  premises  is  in  the  occupation 

of  a  tenant,  service  of  the  writ  of  ejectment  may  be  effected 
by  personally  serving  the  tenant  with  a  copy  and  affixing 


Digitized  by 


Google 


36 


ACT  No.  18,       another  on  the  front  door  of  the  house:   Clinton  r.  WaUi, 

""•"•«<"•<*'•  2  Jur.  (N.S.).  1096. 

Stand  in  place,  (f)  Stand  in  place,  etc.:  Service  of  the  writ  in  ejectment 
is  substituted  for  the  demand  of  rent,  which  at  common  law 
must  have  been  made  upon  the  day  when  the  forfeiture  ac- 
crued in  case  of  non-payment,  and  therefore  it  was  no  ground 
of  nonsuit  that  the  writ  was  served  on  a  day  subsequent  to 
the  day  on  which  the  demise  was  laid,  that  being  after  the 
rent  became  due;  because  the  title  of  the  lessor  must  be 
taken  to  have  accrued  on  the  day  when  the  forfeiture  would 
have  accrued  at  common  law:  Doe  d,  Lawrence  v,  Shaiocross, 
3  B.  &  C.  752;  5  D.  &  R.  711. 


Liuidlord  to 
fecover  Judg- 
ment and 
execution. 


Affidaviir-' 

Proof^Rent 

due. 


8.  (2)  If  judgment  is  recovered  against  the  defend- 
ant for  non-appearance,  and  it  is  proved  to  the  Court 
by  affidavit  (a) — or  if  the  defendant  appears  and  it 
is  proved  at  the  trial  (a) — ^that  half  a  year's  rent  was 
due  (b)  before  the  said  writ  was  served,  and  that  no 
sufficient  distress  (b)  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due,  and 
that  the  lessor  had  power  to  re-enter  (c),  the  lessor 
shall  recover  judgment  and  execution  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally 
demanded  and  a  re-entry  made. 

(a)  Affiidavit — Proof — Rent  due:  Where  three-quarter's 
rent  was  due  to  the  landlord  and  he  having  distrained  realised 
more  than  one  quarter's  rent,  and  there  being  no  sufficient 
distress  upon  the  premises  he  sued  in  ejectment;  it  was  held 
that  the  distress  affirmed  the  tenancy  to  the  time  of  such 
distress,  and  that  as  half  a  year's  rent  was  not  in  arrear  when 
the  writ  was  served  he  could  not  recover:  Coteeworth  v. 
Spokes,  10  C.  B.  (N.  S.)  103;  30  L.  J.  C.  P.  220.  In  Doe  d. 
Powell  V.  Roe,  9  Dowl.  648,  Coleridge,  J.,  said  that:  "a  land- 
"  lord  has  no  right  to  lie  by  ...  .  and  then  seek  to 
"render  the  provisions  of  the  statute  available;"  but  in  a 
later  case,  Parke,  B.,  expressed  the  opinion  that:  "the  land- 
"  lord  had  a  right  to  avail  himself  of  this  enactment  provided 
*'  half  a  year's  rent  w^e  due,  and  he  equally  had  that  right  if 
"  10  years'  rent  were  due:"  Cross  v.  Jordan,  8  Ex.  149.  In 
the  latter  case  the  Court  unanimously  upheld  that  view. 
See  also  Doe  d,  Oretton  v.  Roe,  4  C.  B.  677. 

Where  the  plaintiff  has  recovered  judgment  on  an  affidavit 
which  he  fears  to  be  defective,  the  Court  will  allow  the  judg- 
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ment  to  be  set  aside  by  the  plaintiff  and  another  judgment  act  no.  is 

signed  on  an  amended  a^dayit:  Doe  d.  Oreiton  ▼.  Roe,  eupra,  ^^^'  ^'  ^  ^^^' 

The  motion    for   judgment   where   the   defendant    does    not 

appear,  may  be  absolute  in  the  first  instance:  Oroaa  ▼.  Jordan, 

wpra;  and  see  Youene  y.  Keen,  2  G.  B.  (N.  S.)  384.      If  the 

action  comes  on  for  trial  the  plaintiff  must  prove  that  which 

in  the  case  of  judgment  by  default  he  must  state  in  the 

affidavit:  Doe  d,  Hitchinga  v.  Letoia,  1  Burr,  at  620;  and  this 

proof  must  also  be  given  to  take  advantage  of  s.  8  (3),  even 

if  the  defendant  do  not  appear  at  the  trial :  Cole  on  Ejectment 

418;  although  he  may  obtain  a  mere  verdict  without  giving 

any  evidence  at  all:   s.  225  C.  L.  P.  Act,   1899.       Bee  also 

note   (c),  infra. 

(b)  No  sufficient  distreaai  The  plaintiff  must  clearly  estab-  yoiuffUuiU 
lish  the  insufficiency  of  the  distress:  Doe  d.  Forater  v.  Wand-  <'w<»^*- 
Uua,  7  T.  R.  117;  as  by  showing  that  every  part  of  the  pre- 
mises has  been  searched:   Reea  v.  King,  2  Bro.  &  B.  514; 

see  also  Price  v.  Wortoood,  4  H.  &  N.  512;  or  that  a  bailiff 
osing  reasonable  diligence  would  not  find  sufficient  to  dis- 
train: Doe  d.  Haver  son  v.  Franks,  2  Car.  &  K.  678;  or  that 
the  tenant  had  prevented  distress  by  locking  up  the  premises : 
Doe  d.  Chippendale  v.  Dyson,  1  M.  &  M.  77;  Doe  d.  Cox  v. 
Boe,  5  D.  &  L.  272;  Romily  v.  Fycroft,  4  W.  R.  26;  and 
proof  that  no  sufficient  distress  was  found  on  the  premises 
on  any  one  day  after  the  time  limited  for  the  payment  of 
rent,  to  save  the  forfeiture,  is  prima  facie  evidence,  and  is 
enough,  unless  the  defendant  shows  that  there  was  sufficient 
distress:  Doe  d.  Smelt  v.  Fuchau,  15  East  2S6.  It  seems 
that  the  goods  of  a  person  in  charge  of  part  of  the  property 
for  the  plaintiff  need  not  be  taken  into  accoimt  as  distrain- 
able:  Wheeler  v.  Stevenson,  6  H.  &  N.  155;  30  L.  J.  Ex.  46. 
As  to  sufficiency  of  distress  in  case  of  growing  crops  seized: 
See  Ex  parte  Amison,  L.  R.  3  Ex.  56;  and  notes  to  s.  39  (2), 
post  p.  125.  If  there  is  sufficient  distress  the  Statute  does 
not  apply,  and  proceedings  must  be  taken  as  before  the 
Statute:  Doe  d.  Forster  v.  Wandlass,  supra;  1  Wm's.  Saund. 
287  et  seq.;  but  see  Doe  d,  Harris  v.  Masters,  2  B.  J:  C. 
490.  As  to  effect  of  an  insufficient  distress :  See  post,  p.  107 ; 
and  as  to  goods  privileged  from  distress :  See  s.  39  and  notes 
thereon,  post  p.  122. 

(c)  Power  to  re-enter:  It  is  essential  that  the  date  and  Power  tore- 
fact  of  the  service  of  the  writ  in  ejectment  should  be  proved:  ^ 

A)e  d.  Gooch  v.  Knowles,  1  D.  &  L.  198;  see  also  note 
(a),  tupro. 


Digitized  by 


Google 


38 


If  JudRment 
tmsatiafled  or 
proceedings  not   tria,l 
taken  in  equity, 
lease  to  be 
discharged. 


ACT  No.  18,  8.  (3)  If  the  lessee,  or  his  assignee  or  other  person 

(4),  (5).'  *  claiming  or  deriving  under  the  said  lease,  suffers 
judgment  to  be  had  and  recovered  on  such 
in  ejectment  and  execution  to  be  exe- 
cuted thereon,  without  paying  the  rent  and 
arrears  together  with  full  costs,  and  without 
proceeding  for  relief  in  equity  within  six  months 
after  such  execution  executed,  such  lessee,  assignee, 
and  all  other  persons  claiming  and  deriving  under  the 
said  lease  shall  be  barred  and  foreclosed  from  all 
relief  or  remedy  in  law  or  equity,  and  the  said  land- 
lord or  lessor  shall  from  thenceforth  hold  the  said 
demised  premises  discharged  from  such  lease. 

Relief  in  equity:  Courts  of  Eqiiity  will  not  relieve  against 
any  forfeiture,  except  for  non-payment  of  rent  or  a  sum 
certain:  See  Bracehridge  v.  Buckley,  2  Price  200;  Wadman  v. 
Calcraft,  10  Ves.  67;  Bowser  v.  Colby,  1  Hare  109,  134; 
Oreen  v.  Bridges,  4  Sim.  90;  Harris  v.  Bryant,  4  Ruse.  91; 
Gregory  v.  Wilson,  9  Hare  683;  Cole  on  Ejectment  410,  and 
cases  there  cited.  In  any  case  the  power  to  grant  relief  is 
discretionary,  and  relief  will  not  be  granted  if  the  delay  is  un- 
reasonable: Stanhope  v.  Haworth,  3  T.  L.  R.  34,  as  when  ap- 
plied for  after  landlord  has  let  the  premises:  t6. 

See  also  Forfeiture  of  Leases  Act,  1901,  s.  1  (7),  post 
p.  185.  See  further  note  to  section  9  and  note  (f)  to  s. 
10,  infra. 


Relief  in 
equity. 


Saccessful 
lessee  to  re- 
cover costa. 


8.  (-1)  If  on  such  ejectment  a  verdict  passes  for 
the  defendant,  or  the  claimant  is  nonsuited  therein, 
such  defendant  shall  recover  his  costs. 


RiRhtB  of 
mortgagee  not 
in  possession 
unprejudiced 
for  six  months 
after  judgment. 


8.  (5)  Nothing  herein  contained  shall  extend  to  bar 
the  right  of  any  mortgagee  of  such  lease,  or  any  part 
thereof,  who  is  not  in  possession,  provided  that, 
within  six  months  after  such  judgment  obtained  and 
execution  executed,  he  pays  all  rent  in  arrear  and 
all  costs  and  damages  sustained  by  such  landlord  or 
lessor,  and  performs  all  the  covenants  and  agreements 
which  on  the  part  and  behalf  of  the  first  lessee  are 
and  ought  to  be  performed. 
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See    Commissioner's    Memorandum,    with    reference    to    the  Act  No.  18, 

1809  8S  9 

omission    of    certain    words  which  were  included  in   17  Vic.  lo  (i).  *   * 
No.  21,  8.  161,  which  this  section  re-enacts:  ante,  p.  3. 

9.  (1)  In  case  the  said  lessee,  his  assignee,  or  other  Lessee  pio- 

,    .      .  .    ,  .  ,  .  .       ,         ceedlnR  in 

person  claiming  any  nght,  title,  or  interest  in  law  equity  not  to 

.  -.  T.-i,  .-!•        1         .         have  injunction 

or  equity  of,  in,  or  to  the  said  lease  within  the  time  or  reuef  with- 

•  .,  i«  i.«.  .  <•  o"t  payment  o( 

aforesaid  proceeds  for  relief  in  equity,  such  person  rent  and  coete. 
shall  not  have  or  continue  any  injunction  against  the  ir  vic.  No.  21, 
proceedings  at  law  on  such  ejectment  unless  within 
forty  days  after  the  claimant  in  such  ejectment  has 
filed  his  defence,  such  person  brings  into  Court  and 
lodges  with  the  Master  in  Equity  such  sum  of  money 
as  the  lessor  or  landlord  in  his  defence  swears  to  be 
due  and  in  arrear  over  and  above  all  just  allowances, 
and  also  the  costs  taxed  in  the  said  action  there  to  re- 
main till  the  hearing  of  the  cause  or  to  be  paid  out  to 
the  lessor  or  landlord  on  good  security,  subject  to  the 
decree  of  the  Court. 

9.  (2)  If  such  proceedings  in  equity  are  taken 
within  the  time  aforesaid,  and  after  execution  is 
executed,  the  lessor  or  landlord  shall  be  accountable 
only  for  so  much  as  he  shall  really  and  bon&  fide, 
without  fraud,  deceit,  or  wilful  neglect,  make  of  the 
demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  thereof,  and  if  what  is  so  made 
by  the  lessor  or  landlord  be  less  than  the  rent  reserved 
on  the  said  lease,  then  the  said  lessee  or  his  assignee, 
before  he  is  restored  to  his  possession,  shall  pay  such 
lessor  or  landlord  the  difference  between  the  money 
80  made  by  him  and  the  reserved  rent  for  the  time 
such  lessor  or  landlord  held  the  said  lands. 

See  note  to  4  Geo.  II  c.  28,  post  p.  341. 

As  to  relief  formerly  afforded  in  equity:  See  Peaohy  ▼. 
Somerset,  Sloman  v.  Walter,  2  White  and  Tudor  L.C.  (7th 
€d.)  274;  notes  to  8.  8  (3)  supra;  Note  on  Forfeiture,  post 
p.  176.    See  also  Commissioner's  Memorandum,  ante  p.  3. 

10.  (1)  If  the  tenant  or  his  assignee  (a)  at  any  J'^J^f^  p;ji°» 
time  before  the  trial  (b)  in  such  ejectment  pays  or  SJJ^iJ'wiS?' 
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ACT  No.  18, 
1890,  8.  10  (1), 
(2). 

rind.  1. 103. 


Auigrue. 


Before  ihe  trial. 


Pay  into  Court, 


Rent  and 
arrears. 


Stay  of 
proceedings. 


tenders  to  the  lessor  or  landlord,  his  executors,  or 
administrators,  or  his  or  their  attorney  in  that  cause, 
or  pays  into  Court  (c)  all  the  rent  and  arrears  (d), 
together  with  the  costs,  all  further  proceedings  on  the 
said  ejectment  shall  cease  and  be  discontinued  (e). 

10.  (2)  If  such  lessee,  his  executors,  administra- 
tors, or  assigns,  upon  such  proceedings  as  aforesaid, 
is  relieved  in  equity  (f ),  he  and  they  shall  have,  hold, 
and  enjoy  the  demised  lands  according  to  the  lease 
thereof  made  without  any  new  lease. 

(a)  ABStgneei  A  sub-lessee  is  an  assignee  within  this  sec- 
tion, and  may  apply  for  a  stay  of  proceedings:  Doe  d,  Wyati 
V.  Byron,  1  C.  B.  623;  so  may  a  mortgagee:  Doe  d.  Whit- 
field Y,  Roe,  3  Taunt.  402. 

(b)  Before  the  trial:  The  Court  will  not  reUeve  after  trial: 
Doe  d.  West  v.  Davie,  7  East  363;  Doe  d,  Harris  ▼.  Masters, 
2  B.  &  C.  490;  Doe  d,  Lambert  v.  Roe,  3  Dowl.  567;  but  it 
will  before  action:  Qoodright  v.  Noright,  2  W.  Bl.  746;  Doe  d. 
Forster  v.  Wandlass,  7  T.  R.  117. 

(c)  Pay  into  Court:  Where  a  landlord  proceeds  in  eject- 
ment on  two  grounds  of  forfeiture,  one  being  for  a  breach  of 
a  covenant  other  than  for  payment  of  rent,  and  the  second 
being  for  a  subsequent  non-payment  of  rent;  whilst  pay- 
ment into  court  of  the  rent  and  costs  puts  an  end  to  all  pro- 
ceedings in  ejectment  for  the  forfeiture  for  non-payment  of 
rent,  it  does  not  preclude  the  plaintiff  from  relying  on  the 
first  ground  of  forfeiture:  Toleman  v.  Porthury,  L.  R.  6 
Q.  B.  245;  affirmed  L.  R.  7  Q.  B.  344.  In  the  same  case 
Cockhurn,  J,,  expressed  the  opinion  that  if  plaintiff  succeeded 
on  the  first  ground,  the  defendant  was  entitled  to  a  return  of 
the  money  paid  into  Court:  but  on  appeal,  Kelly,  C,  B.,  said: 
"The  plaintiff  is  clearly  entitled  to  the  mohey,  either  as  rent 
"if  there  were  no  forfeiture  or  as  mesne  profits  if  there 
"was." 

(d)  Rent  and  arrears:  The  rent  should  be  calculated  to  the 
last  rent  day,  and  not  to  the  day  of  computing:  Doe  d.  Ear- 
court  V.  Roe,  4  Taunt.  883. 

(e)  Stay  of  proceedings:  This  section  is  restricted  to  cases 
where  {inter  alia)  one  half  year's  rent  is  in  arrear;  but  in 
eases  where  a  less  amount  is  in  arrear  a  defendant  in  eject- 
ment has  a  right  at  common  law  independently  of  the  Statute, 
to  move  for  a  stay  of  proceedings  on  payment  of  arrears  and 
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eoits:  BehM  r.  WMUaker,  18  W.  N.  169.      Where   after  re-  act  No.  18, 

entry  under  a  proyiso  the  tenant  has  adversely  repossessed  n  (i). 

himself  the  Court  has  no  power  either  at  common  law  or 

by  statute  to  stay  the  action  on  payment  of  arrears  of  rent; 

but  where  the  facts  were  disputed  a  stay  was  granted,  leaving 

it  to  he  determined  at  the  trial  whether  the  writ  was  founded 

on  breach  of  covenant  or  to  oust  after  re-entry:   lb.      The 

Court   has  no   power  to   stay  proceedings   in   an   ejectment 

brought  for  a  forfeiture  for  breaches  other  than  non-payment 

of  rent:  Doe  d,  Mayhmo  ▼.  Ashy,  10  A.  &  E.  71;  Pure  d, 

Wiiliers  ▼.  Sturdy,  Bull.  N.  P.  97;  see  also  note  (b),  supra. 

(f)  Relief  in  Equity',  See  note  to  s.  8  (3)    and  note  to  s.  9,  Relief  la 
supra.      The  lessee  may  get  relief  in  Equity  under  the  section  ^^**y- 
where    re-entry    has    been    made    without    process    of    law: 
Howard  t.  Fanshawe,  (1895)   2  Ch.  581;  see  also  Forfeiture 
of  Leases  Act,  post  at  p.  178;  and  s.  113  of  No.  17  of  1898, 
post  p.  202,  and  note  thereon. 

11.  (1)  Where  the  term  or  interest  of  any  tenant  Ejectment  by 
holding  under  a  lease  or  agreement  in  writing  (b)  teimnt  homing 
any  lands  (c)  for   any   term   or   number   of   years  pSJtion  of*'*" 

../a\  j»  A  ■»  'J  t^rin  or  deter- 

certam   (d),  or  from  year  to  year,  has  expired  ormin»tionof 
been  determined  (e)  either  by  the  landlord  (f )  or  n^^lo  quit. 
tenant  by  regular  notice  to  quit,  and  such  tenant,  or        ^*^* 
any  one  holding  or  claiming  by  or  under  him,  refuses  175.* "'     ' 
to  deliver   up   possession   accordingly   after   lawful 
demand  (g)  in  writing  made  and  signed  by  the  land- 
lord or  his  agent,  and  served  personally  upon  or  left 
at  the  dwelling-house  or  usual  place  of  abode  of  such 
tenant  or  person,  and  the  landlord  thereupon  pro- 
ceeds by  action  of  ejectment  for  the  recovery  of  pos- 
session,  he  may,  at  the  foot  of  the  writ  in  ejectment, 
address  a  notice  to  such  tenant  or  person  requiring 
him  to  jSnd  such  bail  (h)  if  ordered  by  the  Court  or 
a  Judge,  and  for  such  purposes  as  are  hereinafter 
next  specified. 

(a)  This  and  the  following  sections   re-enact   1   Geo.   IV 
e.87. 

(b)  Under  a  lease  or  agreement  in  u)riting:  These  words  UndwalMte 
apply  to  the  whole  sentence,  and  are  not  confined  to  the  case  SrtSvT***^  *** 
of  a  tenant  holding  for  a  "  term  or  number  of  years  certain:" 
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ACT  No.  18, 
1899,  8.  11  (1). 


Lands, 


dumber  of 
yean  certain. 


Expired  or  bun 
deUrmined. 


Landlord. 


Doe  d.  Bradford  v.  Roe,  5  B.  &  Aid.  770;  and  a  letting  hj 
parol  will  not  suffice:  Doe  d.  Stepney  v.  Thruatout,  M'Clel. 
&  Y.  492;  but  an  agreement  in  writing  to  hold  apartments 
for  three  months  will:  Doe  d,  Phillipa  v.  Roe,  5  B.  &  Aid. 
760;  1  D.  &  R.  433. 

(c)  Lands:  By  s.  21  (e)  of  No.  4  of  1897,  (Interpretation 
Act),  it  is  enacted  that  in  all  Acts  unless  the  contrary  in- 
tention appears  "  the  word  *  land '  shall  include  messuages, 
"  tenements  and  hereditaments,  corporeal  and  incorporeal  of 
"  any  tenure  or  description  and  whatever  may  be  the  estate  or 
'*  interest  therein."  Cf,  s.  22  (a)  of  L.  &  T.  Act,  post 
p.  59. 

(d)  Number  of  years  certain:  A  holding  from  quarter  to 
quarter  with  an  agreement  to  quit  on  three  months'  notice 
is  not  a  holding  for  a  term  or  nimiber  of  years  certain:  Doe 
d.  Carter  v.  Roe,  2  Dowl.  (N.  S.)  449;  10  M.  &  W.  670;  nor 
is  a  tenancy  for  a  term  of  years  "  should  A.,  B.  and  C.  so 
long  live:"  Doe  d.  Pemberton  v.  Roe,  7  B.  &  C.  2.  Where 
after  entering  into  an  agreement  for  a  tenancy  for  a  term 
certain  the  parties  the  same  day  made  another  agreement 
for  the  tenancy  to  continue  as  long  as  the  lessor  continued 
vicar  of  a  parish;  it  was  held  nevertheless  to  be  within  the 
Statute:  Doe  d.  Newstead  v.  Roe,  10  Jur.  925. 

(e)  Expired  or  been  determined:  The  term  must  have  ex- 
pired or  been  determined  by  regular  notice  to  quit  and  there- 
fore a  tenant  who  has  surrendered  his  term  but  refused  to 
quit  is  not  within  the  section:  Doe  d.  Tindal  v.  Roe,  2  B.  & 
Ad.  922;  1  Dowl.  143;  nor  is  a  tenant  who  has  determined  hia 
interest  by  notice  to  quit  and  holds  over:  Doe  d.  Cardigan 
V.  Roe,  1  D.  &  R.  540;  nor  is  a  tenant  who  has  been  per- 
mitted to  hold  over  for  more  than  a  year  after  his  interest 
had  expired:  Doe  d.  Thomas  v.  Field,  2  Dowl.  642;  nor  does 
the  section  apply  where  a  right  of  entry  is  claimed  for  non- 
performance of  covenants:  Doe  d,  Cundey  v.  Skarpley,  16  M. 
&  W.  558;  nor  where  the  title  to  the  premises  is  in  dispute; 
Doe  d,  Sanders  v.  Roe,  1  Dowl.  42. 

Cf,  also  ss.  17  and  23  where  the  tenancy  must  have  deter- 
mined by  "  effluxion  of  time  "  or  "  notice  to  quit  "  or  "  demand 
"  of  possession  "  and  see  cases  cited  thereunder  and  Friend  v. 
Shaiv,  20  Q.  B.  D.  374;  see  further  note  (b)  to  s.  23  (2), 
post  p.  79,  Notice  to  Quit,  post  p.  69. 

(f)  Landlord:  A  tenant  may  avail  himself  of  the  Statute 
against  his  under-tenant:  Doe  d.  Watts  v.  Roe,  6  Dowl.  513; 
and  so  may  a  tenant  in  common :  Doe  d,  Morgan  v.  Rotherham, 
3  Dowl.  690.      There  is  no  definition  of  landlord  for  this  part 
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of  the  Act;   but  see  s.  16  as  to  Part  III  and  see  note    (f)  Act  No.  18, 
to  8.  23  ( 1 )  as  to  Part  IV.  faT'  *'  "  ^'^' 

(g)   Refuses  after  lawful  demand    etc, :  Where  the  tenant  Refutet  afur 
had  gone  to  America  service  of  the  demand  by  leaving  it  on  ^J^^  demana, 
the  premises,  (the  tenant's  wife  who  was  in  possession  having 
refused  to  take  it),  was  held  only   sufficient  to  entitle  the 
landlord  to  a  rule  nisi  to  show  cause  why  the  service  should 
not  be  deemed  good  service:   Doe  d,  Selgood  v.  Roe,   1  Will. 
WoU.  &  H.  206.      The  notice  should  be  signed  by  the  land-  xhti  notice. 
lord  or  his  agent:  Anon.  1  D.  &  R.  435;  Doe  d.  Beard  v.  Roe, 
1  M.  k  W.   360;  but  no  affidavit  of  the  fact  of  the  agency 
if  it  is  signed  by  an  agent  is  necessary:   Doe  d,  Oeldart  v. 
Ko€,  1  Will.  Woil.  &  H.  345.       The  writ  and  notice  are  to 
toe  served  as  an  ordinary  writ  of  ejectment:   See  No.  21  ot 
1899,  s.  212.      A  notice  signed  "  A.  B.  agent  for  the  plaintiff" 
is  sufficient :  Doe  d.  Beard  v.  Roe,  supra, 

(h)   Bail:    See  next  section.       As  to  form  of  notice:   See 
Schedule  D,  post  p.  156. 

11.  (2)  Upon  the  appearance  of  .the  party,  on  an  Ruieorsum- 
afSdavit  of  service  of  the  writ  and  notice,  the  land-  t^nSnt  to  give 
lord  producing  the  lease  (b)  or  agreement  or  some  *  "  (a). 
counterpart  or  duplicate  thereof,  and  proving  the 
execution  of  the  same  by  aflBdavit,  and  upon  affidavit 
that  the  premises  have  been  actually  enjoyed  under 
such  lease  or  agreement,  and  that  the  interest  of  the 
tenant  has  expired  or  been  determined  by  regialau 
notice  to  quit,  as  the  case  may  be,  and  that  possession 
has  been  lawfully  demanded  in  manner  aforesaid  (c), 
may  apply  to  the  Court  or  a  Judge  for  a  rule  or  sum- 
mons for  such  tenant  or  person  to  show  cause  (d) 
within  a  time  to  be  fixed  by  the  Court  or  Judge  on  a 
consideration  of  the  situation  of  the  premises  why 
such  tenant  or  person  should  not  enter  into  a  recog- 
lusance  by  himself  and  two  sufficient  sureties  in  a 
reasonable  sum  conditioned  to  pay  the  costs  (e)  and 
damages  which  shall  be  recovered  by  the  claimant  in 
the  action. 

(a)  In  the  English  G.L.P.A.  and  in  the  local  Act,  (17  Vie. 
^0.  21,  s.  164),  it  was  formerly  necessary  to  apply  by  sum- 
inons  for  a  summons.      This  was  a  mistake,  and  entailed  use- 
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ACT  No.  18. 
1899,  8.  11  (2). 

ProditclioH  of 


Stamp  Dutff, 


Evidence  re- 
quired in  eup- 
port  of  appli- 
cation, etc. 


less  delay  and  expense,  and  is  now  corrected:  Commissioner'M 
Memorandum,  ante  p.  3. 

(b)  Production  of  the  lease:  The  Stamp  Duties  Act,  (No.  27 
of  1898,  s.  15),  provides  that  no  instrument  liable  to  stamp 
duty  is  admissible  in  evidence  or  available  or  efiBsetual  f«r  any 
purpose  whatsoever  in  law  or  equity,  unless  duly  stamped 
in  accordance  with  the  provisions  of  that  Act;  but  upon  the 
production  of  any  such  instrument  "at  the  trial  of  any 
cause  not  being  a  criminal  proceeding"  the  instrument  may 
be  used  in  evidence  after  payment  of  the  duty  and  fine  imposed 
by  the  Act.  Qucere  whether  a  proceeding  under  this  section  is 
a  "trial  of  any  cause''  and  whether  therefore  such  an  un- 
stamped instrument  could  be  made  use  of.  Of.  cases  cited 
in  Cole  on  Ejectment,  p.  383  on  5  Will.  &  M.  c.  21,  s.  11 
which  Statute  enacted  that  no  instrument  liable  to  duty 
"  shall  be  pleaded  or  given  in  evidence  in  any  court  or  admit- 
"ted  in  any  court  to  be  good  useful  or  available  in  law  or 
"equity"  until  it  has  been  duly  stamped;  and  cf.  Doe  d. 
Phillips  V.  Roe,  6  B.  &  Ad.  766.  See  also  Stamp  Duties  Act, 
post  p.  266. 

(c)  Evidence  required  in  support  of  application,  etc: 

( 1 )  An  affidavit  of  the  service  of  the  writ  and  notice. 

(2)  The  lease  or  some  counterpart  or  duplicate  thereof 

must  be  produced:  Doe  d.  Caul/ield  v.  Roe,  3  Bing. 
(N.  C.)  329;  Doe  d.  Holder  v.  Rushworth,  4  AL 
&  W.  74. 

(3)  There  must  also  be  an  affidavit  of  due  execution, 

though  this  need  not  be  made  by  the  attesting 
witness:  Doe  d,  Oowland  v.  Roe,  6  Dowl.  35, 

(4)  An  affidavit  stating  the  actual  occupation  under  the 

lease:   Doe  d,  Foroau  v.  Roe,  2  L.  M.  &  P.  322; 
and  that  the  interest  of  the  defendant  has  expired 
or  been  determined  by  regular  notice  to  quit,   (see 
supra  s.  11.   (1)  and  post  ss.  17  and  23) :  Doe  d. 
Tapping  v.  Boast,  7  Dowl.  487.      It  must  also  state 
that  possession  has  been  lawfully  demanded  as  re- 
quired by  the  section.       The  affidavit  should  also 
state  the  annual  value  of  the  property:    See  Doe 
d,  Levi  V.  Roe,  6  C.  B.  272 ;  and  see  Lehane  v.  John- 
son, infra. 
Where  the  landlord  was  assignee  of  the  reversion  and  did 
not   produce  a  lease   direct   from  himself  to  the  lessee,  an 
application    for   security   for   costs   was   refused:    Marks  v. 
Btanfield,  10  W.  N.  156. 
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It  is  essential   that  the  lease  should  be  proved:    if ortn^  Act  No.  18, 
▼.  SoUan,  1  N.S.W.  164;  but  if  the  Statute  is  complied  with,  (I)"*'""  ^^^' 
the  right  to  security  is  absolute:  lb,  165.      It  seems  however 
that  the  Court  may  refuse  to  make  the  order  if  satisfied  that 
the  defendant  has  a  good  defence:    Lehane  ▼.  Johnson,   16 
«V.  N.  46. 

(d)  The  rule  to  show  cause:  The  rule  nisi  or  summons  may  ThertiUto 
require  that  the  claimant  shall  be  at  liberty  to  sign  judgment  ^  *'***' 
if  the  defendant  does  not  give  security  within  the  time  limited: 

Doe  V.  Roe,  2  Dowl.  180.  A  subsequent  retaking  of  the  pre- 
mises by  the  defendant  if  an  answer  to  the  motion  must  be 
Alleged  with  particularity  and  precision:  Roe  d.  Durant  v. 
Doe,  6  Bing.  574. 

(e)  Costs:  The  Court  will  only  give  a  reasonable  sum  for  Cottt. 
costs  and  nothing  for  mesne  profits:  Doe  d,  Sampson  v.  Roe, 

G  Moore  54  -,  or  for  damages  alleged  to  have  been  caused  to  the 
value  of  the  premises  for  the  purposes  of  trade:  Doe  d,  Marks 
V.  Roe,  6  D.  &  L.  87;  see  also  Doe  v.  Roe,  note  (d)  supra; 
Marks  v.  Stanfield,  10  W.  N.  156;  note  (c),  supra;  Moring 
V.  Soltan,  1  W.  N.  164.      See  also  note  to  s.  11   (3),  infra. 

11.  (3)  The  Court  or  Judge  upon  cause  shown  (or  onmieor 
upon  affidavit  of  the  service  of  the  rule  or  summons  inteM^tSiant ' 

1  \  t        Ml  shall  not  oon* 

m  case  no  cause  is  shown)  may  make  the  same  form  judgment 
absolute  in  the  whole  or  in  part,  and  may  order  such  u^SjoiJl"^ 
tenant  or  person  within  a  time  to  be  fixed  upon  a 
consideration  of  all  the  circumstances  to  find  such 
bail  with  such  conditions  and  in  such  manner  as  shall 
be  si>ecified  in  the  said  rule  or  summons  or  such  part 
of  the  same  so  made  absolute. 

The  Court  or  Judge  will  fix  the  amount  of  the  bail  and  Uau, 
the  time  within  which  the  recognizance  is  to  be  given,  '*  upon 
"  a  eonsideration  of  all  the  circumstances  "  when  the  applica- 
tion is  disposed  of,  and  they  need  not  be  mentioned  in  the 
rule  nisi  or  summons:  Doe  d,  Anglesea  v.  Brown,  2  D.  &  R. 
688.  A  sum  equal  to  one  year's  value  of  the  premises  with 
a  rsasonable  sum  for  costs  (about  £40)  is  usually  required: 
Doe  d.  Sampson  v.  Roe,  6  Moore  54;  Doe  d.  Levi  v.  Roe, 
•  C.  B.  272;  Lehane  v.  Johnson,  16  W.  N.  46;  Cole  on  Eject- 
ment 384. 

See  also  note    (e)    to  §•  11    (2),  supra,  and  Schedule  D, 
post  p.  156. 
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Act  No.  18,  11.  (4)  If  the  party  neglects  or  refuses  to  find  such 

1899  M.  11  (4)  *-         •/  o 

12  (1),  (2),  (8).  bail  as  aforesaid,  and  lays  no  ground  to  induce  the 
Court  or  Judge  to  enlarge  the  time  for  obeying  such 
order  of  the  Court  or  Judge,  then  the  lessor  or  land- 
lord filing  an  affidavit  that  such  rule  or  order  has 
been  made  and  served  and  not  complied  with  may 
sign  judgment  for  recovery  of  possession  and  costs 

Schedule  D.  of  suit  in  the  form  contained  in  Schedule  D  to  this 
Act,  or  to  the  like  effect,  or  in  such  other  form  as 
the  Judges  of  the  Supreme  Court  may  order. 

In  ejectment         12.  (1)  Whercver  it  appears  on  the  trial  of  any 

between  land-         ,  ^    '  ,  ^\       ,,       ,  . 

lord  and  tenant]  ejectment  at  the  suit  of  a  landlord  against  a  tenant 

mesne  pm&ts         *;  ,       .  , 

down  to  the      that  such  tenant  or  his  attorney  has  been  served  with 

verdict  ortoa  ,  /..^^tii* 

day  spedfled     duc  uoticc  01  trial  the  Judgc  before  whom  such  cause 

therein  may  be  .••..••iitii  i^i^i 

recovered.  comcs  ou  to  bc  tried  shall,  whether  the  defendant 
ihid:  9,165.  appears  upon  such  trial  or  not,  permit  the  claimant 
on  the  trial  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises 
mentioned  in  the  writ  in  ejectment  to  go  into  evidence 
of  the  mesne  profits  thereof  which  have  or  might  have 
accrued  from  the  day  of  the  expiration  or  determina- 
tion of  the  tenant's  interest  in  the  same  down  to  the 
time  of  the  verdict  given  in  the  cause  or  to  some  pre- 
ceding day  to  be  specially  mentioned  therein. 

12.  (2)  The  jury  on  the  trial  finding  for  the  claim- 
ant shall  in  such  case  give  their  verdict  upon  the 
whole  matter  both  as  to  the  recovery  of  the  whole  oi 
any  part  of  the  premises,  and  also  as  to  the  amount 
of  the  damages  to  be  paid  for  such  mesne  profits,  and 
in  such  case  the  landlord  shall  have  judgment  within 
the  time  hereinbefore  provided  not  only  for  the  re- 
covery of  possession  and  costs  but  also  for  the  mesne 
profits  found  by  the  jury. 

12.  (3)  Nothing  hereinbefore  contained  shall  be 
construed  to  bar  any  such  landlord  from  bringing: 
any  action  for  the  mesne  profits  which  shall  accrue 
from  the  verdict  or  the  day  so  specified  therein  down 
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47 
to  the  day  of  the  delivery  of  possession  of  the  pre-  act  no.  is. 

1890  8S   12  (3) 

mises  recovered  in  the  ejectment.  is  ci>. 

To  recoTer  mesne  profits  under  this  section  the  landlord  M^une  profitt. 
must  prove :  ( 1 )  His  right  to  recover  possession  of  the  whole 
or  part  of  the  premises  mentioned  in  the  writ,  (2)  that  the 
defendant  or  his  attorney  has  been  served  with  due  notice 
of  trial,  (unless  the  defendant  appears  at  the  trial:  Doe  d, 
Thompson  v.  Eodgawh,  2  A.  &  E.  135),  (3)  the  value  of 
the  mesne  profits  from  the  day  of  the  expiration  or  determi- 
nation of  the  defendant's  interest  in  the  same  down  to  the 
time  of  the  verdict  or  to  some  preceding  day  to  be  specially 
mentioned  therein:  Cole  on  Ejectment  292.  Strict  proof  of 
title  being  required  where  the  defendant  does  not  appear,  it  is 
sometimes  advisable  for  a  landlord  to  exercise  his  option  under 
this  section  and  to  proceed  in  the  usual  manner,  and  then 
bring  an  action  for  mesne  profits  or  perhaps  for  double  value 
or  double  rent:  (see  s.  18  of  11  Geo.  II  c  19,  and  notes  there- 
on, post  p.  402):  See  Cole  on  Ejectment  292,  387;  Day's 
C.  L.  P.  Acts  (4th  ed.)  p.  210.  The  landlord's  option  may  be 
exercised  at  the  trial  without  previous  notice:  Smith  v.  Tett, 
9  Ex.  307.  A  plaintiff  is  entitled  to  recover  as  mesne  profits 
the  rent  he  might  have  obtained  but  for  the  defendant's  hold- 
ing over,  together  with  interest  on  a  sum  offered  as  a  bonus 
for  the  good  will  of  the  premises,  but  not  special  damages  for 
the  loss  occasioned  by  his  being  unable  to  enter  into  such  a 
contract:  Lee  v.  Blakeney,  8  N.S.W.  141;  3  W.  N.  119.  See 
aa  to  judgment  s.  228  of  C.  L.  P.  Act,   (No.  21  of  1899). 

13,   (1)   In  all  cases  in  which  such  security  has  on  triab  aftor 
been  given  as  aforesaid  if  upon  the  trial  a  verdict  judge  shau  uot 
passes  for  the  claimant,  unless  it  appears  to  the  Judge  tion  ox^t^by'j 
before  whom  the  same  has  been  had  that  the  finding  tenant's^anding] 
of  the  jury  was  contrary  to  the  evidence,  or  that  the  *^^^^^' 
damages  given  were  excessive,  such  Judge  shall  not 
(except  by  consent)  make  any  order  to  stay  judgment 
or  execution,  except  on  condition  that  within  four 
days  from  the  day  of  the  trial  the  defendant  shall 
actually  find  security  by  the  recognizance  of  himself 
and  two  sufficient  sureties  in  such  reasonable  sum  as 
the   Judge    directs,  conditioned  not  to  commit  any 
waste  or  act  in  the  nature  of  waste  or  other  wilful 
damage^  and  not  to  sell  or  carry  off  any  standing 
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BeoogDisances 
to  be  taken  m 
the  Judges 
direct. 

Ibid,  n,  167. 


Arrxo.18.  crops,  hay,  straw,  orinjjiure  produced  or  made  (if 
<«).  (8).  i4.i5.'any)  upon  the  premises,  and  which  may  happen  to 
be  thereupon,  from  the  day  on  which  the  verdict  has 
been  given  to  the  day  on  which  execution  is  finally 
made  upon  the  judgment,  or  the  same  be  set  aside  as 
the  case  may  be. 

13.  (2)  All  recognizances  and  securities  entered 
into  as  last  aforesaid  shall  be  taken  respectively  in 
such  manner,  and  by  and  before  such  persons  as  the 
Judges  direct,  and  shall  be  filed  with  the  prothono- 
tary,  for  which  respectively  the  sum  of  two  shillings 
and  sixpence  and  no  more  shall  be  paid. 

13.  (3)  No  action  or  other  proceeding  shall  be  com- 
menced upon  any  such  recognizance  or  security  after 
the  expiration  of  six  months  from  the  time  when  pos- 
session of  the  premises  or  any  part  thereof  has 
actually  been  delivered  to  the  landlord. 

As  to  waste:  See  Note  on  Waste,  post  p.  332;  and  as  to 
standing  crops,  etc.:  See  post,  p.  125. 

14.  Nothing  in  this  part  of  this  Act  contained  shall 
be  construed  to  prejudice  or  affect  any  other  right  of 
action  or  remedy  which  landlords  may  possess  in  any 
of  the  cases  hereinbefore  provided  for  otherwise  than 
hereinbefore  expressly  enacted. 

The  judgment  in  ejectment  now  is  that  the  plaintiff  recover 
possession  of  the  land,  and  this  is  only  an  estoppel  as  to 
the  plaintiff's  title  at  the  time  action  was  brought,  and  there 
is  nothing  in  it  either  expressly  or  by  reference  which  can 
make  it  operate  as  a  complete  estoppel  with  reference  to  the 
duration  of  the  plaintiff*s  title:  Harris  v.  Mulkem,  1  Ex,  D. 
at  36.  See  also  s.  249  of  C.  L.  P.  Act,  (No.  21  of  1899),  and 
notes  thereon:  Rolin  and  Innes,  Sup.  Crt.  Pr.  138. 

15.  The  Judges  of  the  Supreme  Court  may  make 
all  such  general  rules  and  orders  for  the  effectual 
execution  of  this  Part  of  this  Act,  and  of  the  inten- 
tion and  object  hereof,  and  for  fixing  the  costs  to  be 
allowed  for  and  in  respect  of  the  matters  in  this  Part 
contained,  and  the  performance  thereof;  and  also  for 


Sftvingof 

former 

remedies. 

Ibid.  8.  108. 


Bulos  may  be 
made  and 
times  altered. 

Ibid.  8. 171. 
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altering  the  number  of  days  Jby  this  Part  of  this  Act  act  no.  is, 
limited  for  the  doing  of  anything  by  this  Part  of  this  17  (i)f^'    '    ' 
Act  prescribed  or  authorised  to  be  done,  and  substi- 
tuting other  days  for  the  same  as  in  their  judgment  is 
necessary  or  proi)er. 

PART  III. 

Tenements  recovery  in  the  Districi  Courts, 
lliis  part  of  the  Act   it  a  re-enactment  of  ts.   1,    19-22, 
106-108,  22,  111  of  the  repealed  District  Courts  Act,  (22  Vic 
No.  18). 

Bj  the  District  Courts  (Amendment)  Act,  1905,  jurisdic- 
tion is  conferred  upon  the  District  Courts  to  try  actions  of 
ejectment  and  other  actions  inrolving  title  to  land  in  certain 
cases:  See  post  p.  272. 

16.  In  the  construction  of  this  Part  of  this  Act  the  Definition  of 
term  **  landlord  "  means  the  person  entitled  to  the  "^**®'*" 
immediate  reversion  of  the  premises,  or,  if  the  pro-  8.^iy**^'  ^^'  ^^ 
perty   be   held   in   joint   tenancy,    coparcenary,    or 
tenancy  in  common,  anyone  of  the  persons  entitled  to 

such  reversion. 

Reversion:  An  estate  in  reversion  is  the  residue  of  an  estate  netwiion, 
left  in  the  grantor,  to  commence  in  possession  after  the  de- 
termination of  some  particular  estate  granted  out  by  him: 
2  Bla.  Comm.  175;  Co.  Litt.  22b;  142b. 

17.  (1)  When  the  term  or  interest  of  the  tenant  of  Powesgionof 

tenements  may 

any  land  held  by  him  for  any  term  of  years,  or  for  be  recovered 

in  IMbtrict 

any  less  estate  or  interest  (b),  either  with  or  without  oourte  by  land- 

,.,.,-,.,,  .1.  •.  .1  lords  where 

oemg  liable  to  the  payment  of  any  rent,  has  expired  terras  have  ex 
by  effluxion  of  time  or  has  been  determined  (c)  by  determiucd. 
notice  to  quit  (d)  or  demand  of  possession,  and  such  22  vie.  no.  is, 
tenant  or  any  person    claiming    under    him   (e)   is**      (a). 
actually  occupying  such  land  or  any  part  thereof  and 
neglects  or  refuses  to  give  up  possession  thereof,  the 
landlord  (f)  may  enter  a  plaint  (g)  at  his  option 
either  against  such  tenant  or  against  such  person  so 
neglecting  or  refusing  in  the  District  Court  nearest 
to  the  premises  for  the  recovery  of  the  same,  and 
thereupon  a  summons  shall  issue  to  such  tenant  or 
mieh  person  so  neglecting  or  refusing. 
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ACT  No.  18. 
18W,  8.  17  (1). 
JuritJiction. 


TiOe  to  land. 


District  Courti 

(AmendmerU) 

Act, 


(a)  Jurisdiction:  Under  the  English  Act  it  was  held  that 
in  order  to  recover  in  the  County  Court,  the  relation  of 
landlord  and  tenant  must  subsist  between  the  parties;  but 
the  terms  and  expressions  used  in  the  English  and  local  Acts 
are  not  quite  similar:  See  Jones  t.  Otoen,  5  D.  &  L.  669; 
Banks  v.  Rehheck,  20  L.  J.  Q.  B.  476.  See  also  cases  cited 
on  B.  23,  post  p.  59;  and  cf.  s.  16  si^pra. 

This  section  is  taken  from  the  old  District  Courts  Act,  s. 
19,  which  corresponded,  although  not  closely,  with  s.  50  of 
the  English  County  Courts  Act,  (19  &  20  Vic.  c.  108). 
However,  in  the  latter  Act  the  jurisdiction  conferred  on  the 
County  Courts  is  much  more  limited  than  that  conferred  by 
this  section.  The  jurisdiction  here  conferred  upon  District 
Courts  is  similar  to  that  conferred  by  s.  23  on  justices,  and 
the  cases  decided  by  the  N.S.W.  Supreme  Court  on  17  Vic 
No.  10  from  which  s.  23  is  taken  will  in  a  great  measure 
apply  to  s.  17 :  See  s.  23  and  cases  there  cited.  The  District 
Court  jurisdiction,  however,  was  limited  by  the  express  terms 
of  s.  34  (2)  of  the  District  Court  Act.  Under  that  section 
such  Courts  had  no  cognizance  of  actions  involving  title  to 
land,  unless  such  title  incidentally  came  in  question,  when 
the  Court  was  empowered  to  decide  the  claim  which  was  the 
immediate  object  of  the  action,  the  judgment  in  such  a  case 
not  being  evidence  of  title  between  the  parties  or  their  privies 
in  any  other  action  or  proceeding.  Now,  however.  District 
Courts  are  empowered  in  certain  cases  to  try  actions  directly 
involving  title  to  land:  See  District  Courts  (Amendment)  Act^ 
1905.  The  latter  Act  does  not  apply  to  proceedings  under 
this  and  the  following  section:  See  s.  8  (5)  of  the  Amend- 
ing Act.  The  jurisdiction  conferred  by  s.  17  of  the  L.  & 
T.  Act  seems  to  be  quite  independent  of  that  conferred  on 
District  Courts  in  personal  actions.  Where  a  case  has  been 
tried  before  justices  and  a  warrant  to  give  possession  has  been 
granted  and  the  tenant  has  given  security  imder  s.  26  to 
defend  an  action  for  recovery  of  possession  of  the  land  or 
premises  in  the  Supreme  Court  or  any  other  Court  'having 
competent  jurisdiction  in  that  behalf,  it  has  been  held  that 
the  District  Court  is  such  a  court:  Ew  parte  HinchcUife,  Wat. 
&  O'C.  Dig.  194;  Foster's  D.  C.  Pr.  App.  262.  Therefore  a  suit 
may  be  commenced  by  the  landlord  in  the  D.  C.  nearest  to 
the  premises,  and  such  Court  for  this  purpose  has  a  jurisdic- 
tion unlimited  as  to  the  value  of  the  premises:  76.  The 
question  whether  title  to  land  is  involved  is  still  important 
in  cases  where  the  value  of  the  land  sought  to  be  recovered  is 
above  £200:   See  s.  7  of  District  Courts   (Amendment)   Aet, 
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1905,  post  p.  272.  Where  the  defendant  raises  the  ques-  Act  No.  18, 
tion  of  title  to  land,  the  Judge  should  investigate  whether  the  ^®**'  '* "  ^^^• 
daim  is  one  which  can  legally  exist  before  declining  to  pro- 
ceed on  the  ground  of  the  jurisdiction  of  the  Court  being 
ousted:  In  re  Emery  ▼.  Bameii,  27  L.  J.  G.  P.  216;  cf.  Em 
parte  Ford,  I  W,  N.  84.  If  the  party  in  possession  disputes 
the  existence  of  the  tenancy  and  claims  to  be  the  owner,  such 
defence  being  hona  fide,  the  jurisdiction  ceases:  Pearson  t. 
Olagehrook,  3  L.  R.  Ex.  28.  The  Judge  may  decide  whether 
the  landlord  has  a  good  right  to  possession  against  the  tenant, 
bnt  not  whether  he  has  a  title  as  landlord:  Kirkin  ▼•  Kirkin, 
3  E.  &  B.  400;  and  it  is  expressly  for  the  Judge  to  decide 
whether  the  tenancy  has  been  determined  by  due  notice  to  quit 
and  his  decision  thereon  is  conclusive :  In  re  Fearon  v.  Noioall^ 
17  L.  J.  Q.  B.  161;  S.  C,  suh,  nom,:  Fearon  v.  Norvall,  5  D. 
k  L.  439. 

In  a  Victorian  case  under  a  similar  section  it  was  admitted 
that  the  land  in  question  was  Crown  land,  and  that  the  plain- 
tiff had  been  in  unauthorised  occupation  thereof  and  the 
defendant  produced  Miner's  Rights  imder  which  the  land  was 
held.  Nevertheless  it  was  decided  that  the  defendant  could 
not  dispute  the  claimant's  title:  Faulkingham  v.  Fregon, 
9A.L.  R.  (C.N.)  37. 

If  the  plaintiff  choosing  his  own  Court  in  the  first  instance  AUematiye 
invokes  the  aid  of  the  justices  and  is  there  defeated  on  the  ^^  "*"**** 
merits,  he  will  not  be  allowed  to  sue  for  the  same  cause 
of  action  in  the  District  Court:  Broion  v.  Dawson,  March 
31st,  1875,  followed  in  Rolerts  v.  Fahey,  April,  1876;  Wilk. 
A.  M.  (7th  ed.)  740.  See  also  Flitters  v.  Allfrey,  L.  R.  10 
C.  P.  42;  Merry  v.  Hopkins,  L.  R.  10  Q.  B.  378;  Miller  v. 
Coleman,  33  L.  J.  M.  C.  204;  but  see  Stone  v.  Kendall,  10 
A.  L.  T.  174,  in  which  case  the  Victorian  Supreme  Court  re- 
fused to  follow  Dover  v.  Child,  1  Ex.  D.  172,  which  seems  to 
support  the  other  cases  above-mentioned. 

As  to  how  actions  imder  this  and  the  following  section  are 
to  be  distinguished  from  actions  of  ejectment  under  the  Dis- 
trict Courts  (Amendment)  Act,  1905:  See  R.  5  of  D.  C.  Rules, 
Nov.,  1905. 

See  also  notes  to  s.  23  and  cases  there  cited;  Leases  by 
Estoppel,  ante  p.  28;  District  Courts  (Amendment)  Act, 
1905,  post  p.  272. 

(b)  Term  of  years  or  any  less  estate  or  interest:  See  notes  Term  of  years, 
to  s.  23,  post  p.  62 ;  and  Note  on  Leases,  ante  p.  9.  ^' 

(c)  Expired  or  determined:  See  note  (b)  to  s.  23  (2),  post  Bzjrirfidor 
p.  79;  and  see  s.  11  (2),  ante  p.  43.  deUrmined. 


Digitized  by 


Google 


62 


ACT  No.  18, 

1899,  8.  17  (1), 

(2). 

NcHee  to  quU. 

Perion 

daiminff. 

Landlard. 


Enter  a  plaint. 


Jury, 


CoodeauM. 


(d)  Notice  to  quit:  See  note  (d)  to  s.  23  (1),  post  p.  69; 
and  cf,  a.  11   (2),    ante. 

(e)  Person  claiming  under  him:  See  note  (e)  to  s.  23  (1), 
post  p.  76. 

(f)    Landlord:   See  s.   16,  supra  and  notes  to  s.  23,   po9t 
p.  75;  and  Ea  parte  Thompson,  2  S.  C.  R.  359. 

(g)  Enter  a  plaint:  Cf,  Em  parte  Henderson,  1  N.S.W.  273; 
B.  23  (1),  post  p.  77;  and  s.  25.  Under  R.  68  of  the 
District  Court  Rules  in  all  actions  for  the  recovery  of  tene- 
ments, the  particulars  shall  contain  a  full  description  of  the 
property  sought  to  be  recovered  and  of  the  value  thereof,  and 
of  the  rent,  if  there  be  any,  fixed  or  paid  in  respect  thereof.  By 
8.  76  of  the  District  Court  Act,  (No.  4  of  1901),  either  party 
may  require  or  the  Judge  may  order  a  jury  to  be  siunmcmed 
in  cases  where  the  amount  claimed  exceeds  £20,  and  in  cases 
where  the  amount  claimed  is  under  £20  the  Judge  may  on 
application  made  to  him  order  a  jury  to  be  summoned. 
Qu<Bre  whether  where  the  proceeding  is  merely  for  the  re- 
covery of  a  tenement  a  jury  can  be  summoned.  As  to  ap- 
peals: See  note  to  s.  18  (3),  infra, 

17.  (2)  If  the  defendant  (a)  does  not  at  the  time 
named  in  the  summons  show  good  (b)  cause  to  the 
contrary,  then  on  proof  of  such  neglect  or  refusal  to 
deliver  up  possession  of  the  premises  and  of  the  hold- 
ing and  of  the  expiration  or  other  determination  of 
the  tenancy  with  the  time  and  manner  thereof  (and 
of  the  service  of  the  summons  if  the  defendant  does 
not  appear  thereto),  the  Judge  of  the  Court  may 
order  that  possession  of  the  premises  mentioned  in 
the  plaint  be  given  to  the  plaintiff  either  forthwith  or 
on  or  before  such  day  as  the  Judge  thinks  fit  to 
name  (c). 

(a)  See  also  notes  to  s.  23,  post  p.  77.  The  defendant 
or  defendants  may  confess  judgment:  See  D.  C.  R.  14  of  Nov., 
1906. 

(b)  Good  cause:  In  the  English  Act  the  word  "good**  does 
not  appear  and  in  Fearon  v.  NorvaU,  6  D.  &  L.  439,  it 
was  unsuccessfully  contended  that  if  the  defendant  showwi 
cause  at  all  the  jurisdiction  of  the  Court  was  ousted.  Tht 
defendant  may  confess  the  action:  See  R.  116  of  District  Oourt 
Rules. 
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(e)  As  to  costs:  See  notes  to  (4),  infra.      Where  plaintiflTs  Act  No.  18, 
title  existed  when  the  plaint  was  entered  but  has  since  ex-  (S),  (4^.'         * 
pired,  he  is  entitled  to  judgment  in  accordance  with  that  ^''^' 
Uet  and  for  costs  unless  the  Judge  otherwise  orders;  R.  43 
of  Nov.,  1906. 

17.  (3)  If  such  order  be  not  obeyed  the  Registrar  issue  of 
of  the  Court,  whether  such  order  can  be  proved  to  ^™^** 
have  been  served  or  not,  shall  at  the  instance  of  the 
plaintiff  issue  a  warrant  authorising  and  requiring 
the  bailiff  of  the  Court  to  give  possession  of  such 
premises  to  the  plaintiff. 

See  also  s.  19  (2),  infra,  and  notes  thereto.  Rules  48-52 
of  District  Court  Rules,  Nov.,  1906,  provide  for  the  form  of 
warrants,  etc. 

17.  (4)  In  any  such  plaint  against  a  tenant  as  in  inpuintfor 
this  section  is  specified,  the  plaintiff  may  add  a  claim  poss^Mibn 
for  rent  or  mesne  profits  (a)  or  both  down  to  the  day  cioim forrent 
appointed  for  the  hearing  or  to  any  preceding  day  profltB?*^* 
named  in  the  plaint  so  as  the  same  shall  not  exceed  n^.  s.  20. 
two  hundred  pounds  (b). 

(a)  Mesne  profits'.  It  was  held  by  Channel^  B.,  in  Camp-  MetwprofiU. 
bell  T.  Loader,  34  L.  J.  Ex.  60,  that  the  order  of  the  Court 

Unr  delivery  of  possession  was  not  conclusive  evidence  in  an 
tetion  for  mesne  profits  even  against  the  tenant,  and  that  this 
proceeding  is  not  analogous  to  ejectment.  Of.  also  s.  12  and 
notes  thereon,  ante  p.  46^. 

(b)  Costs:  It  was  decided  by  Bowling,  J.,  that  no  profes-  ^<^f' 
■ional  costs  could  be  allowed  in  these  proceedings,  unless  a 
eUdm  for  rent  or  mesne  profits  or  both  be  added  under  this 
section:  Close  v.  Geary,  Foster's  D.  C.  Pr.  p.  56.      In  support 

of  that  decision  Ew  parte  Ooehel,  2  S.  C.  R.  83;  Palmer  v. 
Whiiefield,  7  S.  C.  R.  21;  and  Ew  parte  Castles,  6  8.  C.  R. 
161,  were  cited.      See  also  S.  M.  H.  20  May,  1876. 

R.  360,  District  Court  Rules,  1899,  provides  that  the  costs 
in  actions  under  ss.  17  and  18  of  this  Act,  shall  be  taxed  in 
the  case  of  a  plaintiff  on  the  scale  applicable  to  the  rent  or 
value  of  the  premises  upon  which  the  Court  fees  are  assessed 
plus  the  amount  of  any  rent  and  mesne  profits  recovered, 
and  in  the  case  of  a  defendant  on  tliat  applicable  to  the  said 
rent  or  value  plus  the  amount  of  the  rent  and  mesne  profits 
diimed.  As  to  Court  fees:  See  Schedule  of  Fees  to  District 
Courts  Act,  (No.  4  of  1901).      Cf,  RR.  4852  of  Nov.,  1905 
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ACT  No.  18, 
1890,  8.  18  (1), 
(2). 


Fo6seMion  of 
•mall  teneinenU 
may  boie- 
«overodin 
District  Conrt 
by  landlords 
tor  non-pay- 
ment of  rent. 


Ibid.  B.  21. 


Value. 


lUrU  payable. 


Right  by  law. 


Five  dear  day$. 


as  to  execution  for  costs;  R.  58  of  Nov.,  1906,  as  to  particu- 
lars, etc.  required  when  rent  is  claimed  in  Interpleader  pro- 
ceedings; and  R.  360  as  to  scale  under  which  costs  are  to 
be  taxed.  Cf,  s.  8  (5)  of  District  Ck>urts  (Amendment) 
Act,  1005,  po8t  p.  273. 

18.  (1)  When  the  rent  of  any  corporeal  heredita- 
ments, where  neither  the  value  (a)  of  the  premises 
nor  the  rent  payable  (b)  in  respect  thereof  exceeds 
two  hundred  pounds  by  the  year,  is  for  one-half  year 
in  arrear,  and  the  landlord  has  right  by  law  (c)  to 
re-enter  for  the  non-payment  thereof,  he  may,  without 
any  formal  demand  or  re-entry,  enter  a  plaint  in  the 
District  Court  nearest  to  the  premises  for  the  recovery 
of  the  premises,  and  thereupon  a  summons  shall  issue 
to  the  tenant,  the  service  whereof  shall  stand  in  lieu 
of  a  demand  and  re-entry. 

See  note  (a)  to  s.  17  (1),  supra  and  District  Courts 
(Amendment)  Act,  1905,  s.  8  (5),  post  p.  273. 

(a)  Valite:  In  a  proceeding  to  recover  possession  of  lease- 
hold property  by  the  tenant  from  the  sub-tenant,  the  ground 
rent  must  not  be  deducted  in  determining  the  value,  so  as  to 
give  the  District  Court  jurisdiction.  The  test  is  what  the 
property,  if  in  the  hands  of  the  tenant  in  fee  would  be  let  for 
to  a  tenant  for  years,  and  what  the  letting  value  would  be 
in  the  market:  Re  Elstone  and  Rose,  38  L.  J.  Q.  B.  6. 

(b)  Rent  payable,  etc.:  This  means  the  rent  payable  as  be- 
tween the  parties,  and  not  any  rent  that  might  be  paid  by  a 
sub-lessee,  and  the  latter  rent  if  above  the  amount  limited, 
is  not  conclusive  against  the  jurisdiction  of  the  District 
Court,  though  strong  evidence  of  value:  Broion  v.  Hookinf, 
L.  R.  3  Q.  B.  672. 

(c)  Right  hy  law:  Cf.  "Lawful  right,"  s.  23  (2),  post 
p.  78. 

18.  (2)  If  the  tenant  five  clear  days  before  the 
return  day  of  such  summons  pays  into  Court  all  the 
rent  in  arrear  and  the  costs  the  said  action  shall  cease. 

Five  clear  days:  R.  1  of  District  Court  Rules,  1899,  pro- 
vides that  the  words  "clear  days"  mean  "that  in  all  eases 
"  in  which  any  particular  number  of  days  is  prescribed  for  the 
"doing  of  any  act  or  for  any  other  purpose  the  same  is  to 
"be  reckoned  exclusive  both  of  the  first  and  of  the  last 
"  day." 
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18.  (3)  If  the  tenant  does  not  make  such  payment  act  no.  is, 

1899  S  18  is) 

ta),  and  does  not  at  the  time  named  in  the  smnmons 
show  good  cause  (b)  why  the  premises  should  not  be 
recovered,  then  on  proof  of  the  yearly  value  and  rent 
of  the  premises  and  of  the  fact  that  one-half  year's 
rent  was  in  arrear  before  the  plaint  was  entered,  and 
that  no  sufficient  distress  (c)  was  then  to  be  found  on 
the  premises  to  satisfy  such  arrear  (d),  and  of  the 
landlord's  power  to  re-enter,  and  of  the  rent  being 
still  in  arrear  (and  of  the  service  of  the  summons  if 
the  defendant  does  not  appear  thereto),  the  Judge 
may  order  that  possession  of  the  premises  mentioned 
m  the  plaint  be  given  to  the  plaintiff  on  or  before 
such  day,  not  being  less  than  fourteen  days  from  the 
day  of  hearing  as  the  Judge  thinks  fit  to  name,  unless 
^thin  that  period  all  the  rent  in  arrear  and  the 
costs  be  paid  into  Court  (e). 

(a)  See  notes  to  s.  18  (1),  ante. 

(b)  Cfood  oau8e:  See  note  (b)  to  s.  17   (2),  supra.  owdeauu, 

(c)  Vo  sufficient  distress:  See  s.  8  (2)  and  notes  thereon,  v<,  fw/jfcwnt 
aite  p,  37.  kistrets. 

(d)  Satisfy  such  arrear:  Of,  «.  17  (2),  supra.  satufyiuch 

(e)  Appeals:  By  s.  107  of  the  District  Courts  Act,  (No,  4  arrear. 
«f  1901),  if  either  party  in  any  District  Court  in  any  action 

11  which  the  claim  exceeds  £10;  or  in  any  action  of  replevin 
vhere  the  amount  of  rent  in  respect  of  which  any  distress  ^i^^^' 
(iras  or  might  have  been  made  exceeds  £10;  or  in  any  action 
for  the  recovery  of  tenements  where  the  yearly  rent  or  value 
of  the  premises  exceeds  £10,  is  aggrieved  by  the  ruling  order, 
direction  or  decision  of  the  Judge  in  point  of  law  or  upon  the 
admission  or  rejection  of  any  evidence  such  party  may  appeal 
from  the  same  to  the  Supreme  Court.  Notice  of  such  appeal 
and  security  for  costs  must  be  given  in  the  manner  and 
within  the  time  prescribed  by  the  Rules  of  Court:  (2).  The 
appeal  shall  be  in  the  form  of  a  case  agreed  on  between  the 
parties  or  their  attorneys  or  settled  by  the  Judge  on  their 
application  in  case  of  non-agreement:  (4).  The  Supreme 
Court  may  either  order  a  new  trial  on  such  terms  as  it  thinks 
fit  or  may  order  judgment  to  be  entered  for  either  party 
as  the  case  may  be,  and  may  make  such  order  as  to  costs 
of  the  appeal  as  it  thinks  fit,  and  such  orders  shall  be  final: 
<3).  The  notice  of  appeal  above-mentioned  will  not  operate 
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ACT  No.  18. 
18d9,  BS.  18  (3), 
(4).  (5).  19  (1). 


CoaU. 
BaUiff. 


Order  of  the 
CouH. 


Service  of 
summons. 

Ibid.  B.  100. 


Other 
tummomes. 


Procedure. 


as  a  stay  of  proceedings  unless  so  ordered  by  the  Judge: 
D.  C.  RR.  1901,  300,  301.  Cf,  now  s.  57  of  District  CourU 
(Amendment)  Act,  (No.  22  of  1905),  and  poat  p.  274  and 
RR.  62  and  63  of  Nov.,  1906. 

Any  plaint  may  be  removed  by  writ  of  certiorari  into  the 
Supreme  Court:  See  ss.  37-41,  D.  C.  Act,  (No.  4  of  1901). 

Prohibition  also  lies  to  the  D.  C:  ss.  38-41  D.  O.  Act,  (No. 
4  of  1901). 

By  s.  38  of  D.  C.  Act,  a  rule  or  summons  to  show  cause 
operates  as  a  stay  of  proceedings. 

18.  (4)  If  such  order  is  not  obeyed,  and  such  rent 
and  costs  (a)  are  not  so  paid,  the  Registrar  shall 
whether  such  order  can  be  proved  to  have  been  served 
or  not,  at  the  instance  of  the  plaintiff  issue  a  warrant 
authorising  and  requiring  the  bailiff  (b)  of  the  Couit 
to  give  possession  of  such  premises  to  the  plaintiff. 

(a)  Coats:  See  note  (b)  to  s.  17  (4),  ante  p.  53. 

(b)  Bailiff:  See  s.  19   (2)  and  notes  thereon,  poat  p.  57. 

18.  (5)  The  plaintiff  shall  from  the  time  of  tb 
execution  of  such  warrant  hold  the  premises  dis- 
charged of  the  tenancy,  and  the  defendant  and  al 
persons  claiming  by,  through,  or  under  him  shall,  » 
long  as  the  order  of  th6  Court  (a)  remains*  unre 
versed,  be  barred  from  all  relief  in  equity  or  other 
wise. 

(a)  Order  of  the  Court:  See  note  (a)  to  s.  17  (4),  anti 
p.  53 ;  and  cf,  notes  to  s.  12  ( 1 ) ,  ante  j>.  47. 

19.  (1)  A  summons  under  this  Part  of  this  Act 
may  be  served  like  other  summonses  (a)  to  appear 
to  plaints  in  District  Courts,  and  if  the  defendant 
cannot  be  found,  and  either  his  place  of  dwelling  is 
unknown  or  admission  thereto  cannot  be  obtained  for 
serving  such  summons,  a  copy  thereof  shall  be  posted 
on  some  conspicuous  part  of  the  premises  sought  to 
be  recovered,  and  such  posting  shall  be  deemed  good 
service  on  the  defendant  (b). 

(a)  Other  autnmonaea:  See  as  to  mode  of  service  in  District 
Ck)urt  RR.  79-92;  and  see  R.  93  and  RR.  8  and  9  of  Nov., 
1905. 

(b)  Procedure:  As  to  procedure  in  cases  of  special  defences: 
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See  8.  62  and  BR.  134  and  138  of  District  CourU  Act,  (No.  4  Act  No.  18. 
of  1901)  and  RR.  19-21  of  Nov.,  1906.      As  to  a  defence  of  the  flu*3r20*(i)V' 
Statute  of  Limitations:  See  R.  132;  Fonn  83  of  D.  C.  Rules, 
and  R.  21  of  Nov.,  1906. 

19.  (2)  A  warrant  under  this  Part  of  this  Act  shall  Baiuflri  powen. 
justify  the  bailiflE  therein  named  in  entering  upon  ^^^'  ^'"*^«»*' 
the  premises  therein  named,  with  such  assistants  as  '^'  **  **^' 
he  may   deem   necessary,  and   in   giving  possession 
accordingly,  but  no  entry  upon  any  such  warrant 
shall  be  made  except  between  the  hours  of  nine  in 
the  morning  and  four  in  the  afternoon. 

Although  the  warrant  justifies  the  bailiff  in  entering,  yet  it 
is  not  condusiye  against  the  person  who  is  actually  in  pos- 
session, but  who  is  not  the  tenant  against  whom  the  recovery 
has  been  had;  and  such  person  may  bring  trespass  against 
the  landlord  for  assisting  the  bailiff  in  taking  possession,  if, 
in  fact,  the  landlord  had  not  the  right  of  possession  as  against 
such  person:  Hudson  v.  Walker,  41  L.  J.  Ex.  61;  7  Ex.  60. 
It  seems  that  inasmuch  as  by  s.  17  (1)  the  action  may  be  com- 
menced in  the  District  Court  "nearest  to  the  premises,"  the 
warrant  may  be  executed  by  the  bailiff  of  such  Court;  but 
cf.  BUx8  V.  Peachy,  18  L.  J.  Q.  B.  137.  See  also  ss.  17  and  IS 
supra;  and  s.  21,  infra, 

19.  (3)  Every  such  warrant  shall,  on  whatever  day  CMmncycr 
it  is  issued,  bear  date  on  the  day  next  after  the  last 

day  named  by  the  Judge  in  his  order  as  aforesaid, 
and  shall  continue  in  force  for  three  months  from 
such  date,  and  no  longer;  but  no  order  for  delivery 
of  i>o6session  need  be  drawn  up  or  served. 

20.  (1)  Where  any  summons  under  this  Part  of  snb-tenmnt 
this  Act  is  served  on  or  comes  to  the  knowledge  of  SSmmons  to  ro- 
any  sub-tenant  of  the  plaintiff's  immediate  tenant,  musYS?^*"^"' 
such  sub-tenant  being  an  occupier  of  the  whole  or  of  tolnSiuite 
part  of  the  premises  sought  to  be  recovered,  he  shall  ^y^SS^Titt 
forthwith  give  notice  thereof  to  his  immediate  land-  "*^  *i'''"^- 
lord  under  penalty  of  forfeiting  three  years'  rack- '****•  ^' 
rent  of  the  premises  held  by  such  sub-tenant  to  such 
landlord,  to  be  recovered  by  such  landlord  by  action 

in  the  Court  from  which  the  summons  has  issued. 
Cf.B.7  and  notes  thereon,  ante  p.  20. 
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AJiS.^"-  "*•  ■        20.  (2)  Such  landlord  on  the  receipt  of  such  notice 

3,899  88  20 

^2),  21  (i),  (2).  if  not  originally  a  defendant  may  be  added  or  sub- 
stituted as  a  defendant  to  defend  possession  of  tibe 
premises  in  question.- 

Cf,  notes  to  8.  214  of  0.  L.  P.  A.,  1899,  a/nie  p.  30,  and 
see  D.  C.  R.  19  of  Nov.,  1905. 

^"^^i?tto  ^^'  (^^  ^^  ^^y  action  is  brought  against  any  person 
under  this  part,  for  anything  done  in  pursuance  of  this  Part  of  this 
^2  Vic.  No.  18,  Act,  he  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence ;  and  the  warrant  under  the 
seal  of  the  District  Court  being  produced  in  any  such 
action  shall  be  deemed  sufficient  proof  of  the 
authority  of  the  said  Court  previous  to  the  issuing  of 
such  warrant. 

21.  (2)  If  the  plaintiff  in  such  action  has  a  verdict 
pass  against  him,  or  is  non-suited,  or  discontinues 
the  action,  the  defendant  shall  be  allowed  full  costs 
as  between  attorney  and  client. 

Cf.  Bt.  17,  18,  19  (2)  and  notes  thereto. 
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Act  No.  18. 
1800,  88.  22, 

PART  IV.  2»(i)- 

Tenements  recovery  before  justices  of  the  peace. 

Thia  part  of  the  Act  is  a  re-enactment  of  17  Vic.  No.  10. 
In  Bome  of  its  provisions  it  closely  resembles  Part  III,  and 
many  of  the  decisions  on  this  part  are  applicable  to  Fart 
m,  and  vice  versa,  Cf.  therefore,  notes  to  sections  of  that 
part. 

The  Victorian  Act  64  Vic.  No.  1108,  consolidated  the 
Statute  law  applicable  to  Victoria  up  to  the  date  of  that  Act. 
So  far  as  the  provisions  for  the  recovery  of  tenements  before 
justices  are  concerned,  the  Victorian  Statute  follows  more  or 
lees  do&ely  the  provisions  of  1  &  2  Vic.  c.  74  and  the  old 
N.S.W.  Act  11  Vic  No.  2,  (repealed  by  17  Vic.  No.  10).  How- 
ever, many  of  its  provisions  are  identical  with  the  present 
N.S.W.  Act,  and  the  cases  thereon  are  referred  to  throughout 
the  notes  to  this  part;  but  in  every  case  a  reference  should 
be  made  to  the  Victorian  Act. 

22.  In  the  construction  of  this  part  of  this  Act : —   interpretotion. 

(a)  The  word  **  land  "  means  land,  houses,  or  V,^t  ^^' ^^' 
other  corporeal  hereditaments: 

(6)  The  word  '*  agent  "  means  any  person 
usually  employed  by  the  landlord  in  the 
letting  of  the  land  or  in  the  collection  of 
the  rents  thereof,  or  specially  authorised 
to  act  in  the  particular  matter  by  writing 
under  the  hand  of  such  landlord. 

Of,  note  (c)  to  s.  11  (1),  ante  p.  42,  as  to  definition 
of  "  land." 

The  definition  of  the  word  "land"  has  been  retained  be- 
cause it  is  exclusive;  that  in  the  Interpretation  Act  is  in- 
clusive. The  definition  of  the  word  "person",  (formerly 
occurring  in  17  Vic.  No.  10,  s.  10),  has  been  omitted,  the 
word  "collegiate"  being  considered  to  have  no  particular 
effect:  Commissioner^ b  Memoi'andumf  ante  p.  3. 

23.  (1)  When  the  term  or  interest  of  the  tenant  of  PoMeaeUmof 

n  m       tenomente  may 

any  land  held  by  him  for  any  term  of  years,  or  for  he  recovered 
any  less  estate  or  interest  (b),  either  with  or  without  (»). 

being  liable  to  the  payment  of  any  rent,  has  expired 
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ACT  No.  18,      by  eflBuxion  of  time  or  has  been  determined  (c)  by 
18W.  8.28(1).      •    .  .     ,,v  ,  ,     «  .  \         ^ 

17  vie.  No.  10,  notice  to  quit  (d)  or  demand  of  possession,  and  sucn 

tenant  or  any  person  claiming  under  him  (e)  who  is 

actually  occupying  such  land  or  any  part  thereof 

neglects  to  quit  and  deliver  up  possession  of  such 

land  or  of  such  part  thereof  respectively,  the  land- 

infonnation      lord  (f)  of  such  land  or  his  agent  (g)  may  exhibit 

to  be  exUbitod    ,.      .   \  ^.         ,     ^  .      /!  2  A  i. 

and  inminons  his  information  before  any  justice  of  the  peace,  who 
shall  thereupon  issue  a  summons  (h),  and  if  required 
so  to  do  a  duplicate  thereof,  under  his  hand  against 
the  person  so  neglecting  to  quit  and  deliver  up  pos- 
session, requiring  such  person  to  appear  before  any 
two  or  more  justices  of  the  peace  at  the  place  where 
the  petty  sessions  of  the  district  (i)  in  which  such 
land  is  situated  usually  sit  to  show  cause  why  such 
landlord  should  not  be  put  into  possession  of  such 
land. 

JwitdieUon,  (a)   Jurisdiction:   See  note    (a)    to  8.  17    (1),  ante  p.  50; 

notes  to  8.  23  (2) ;  and  note  (a)  to  s.  31,  post  p.  92. 

Justices  have  jurisdiction  in  all  cases  of  holding  over  by 
tenants,  whatever  the  value  of  the  property:  Ea  parte  Hineh- 
cliff e,  Wat.  and  O'C.  Dig.  194;  Foster's  D.  C.  Pr.  App.  262; 

Title  to  land.  and  whatever  difficult  questions  of  title  to  land  may  arise: 
Ew  parte  McOowan,  8  S.  C.  R.  116.  Justices  may  hear  and 
determine  any  bona  fide  dispute  or  question  involving  the 
proof  or  existence  of  title  to  land:  See  Cole  on  Ejectment  671; 
and  cf.  jurisdiction  of  District  Courts,  s.  17  (1),  ante  p.  49. 
The  Supreme  Court  has  frequently  expressed  the  opinion,  that 
it  could  never  have  been  intended  that  justices  should  have 
to  decide  these  difficult  questions  of  law,  and  whUst  it  has 
construed  these  sections  strictly,  yet  a  wide  jurisdiction  re- 
mains: See  Eiv  parte  McOowan,  supra;-  Eat  parte  Gore, 
9  S.  C.  R.  306;  Sloane  v.  Hayes,  5  N.S.W.  377;  1  W.  N.  86; 
Ex  parte  Ferguson,  11  N.S.W.  43;  6  W.  N.  125;  Ew  parte 
Keogh,  Wat.  and  O'C.  Dig.  194;  Ex  parte  Hinchcliffe,  supra. 
Therefore  this  jurisdiction  is  not  ousted  by  a  claim  of  title, 
in  those  cases  at  least,  where  the  question  of  title  is  neces- 
sarily involved  in  the  matter  which  the  justices  have  to 
decide:  See  Ex  parte  Vaughan,  L.  R.  2  Q.  B.  114  and  at  116; 
B.  V.  Bolton,  1  Q.  B.  66;  Ex  parte  Cripp,  Wilk.  A.  M.  (7th 
ed.)  742;  Leicester  U.  8,  A.  v.  Holland,  57  L.  J.  M.  C.  55. 
In  Ex  parte  Cripp,  supra,  Ulley,  J.   (Queensland),  held  that 
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although  the  justices  had  to  decide  whether  C.  was  a  monthl  v  act  No.  18, 
tenant  or  a  tenant  from  year  to  year,  yet  they  had  jurisdiction  ^®^'  *'  ^  ^^^' 
to  determine  such  matters. 

Formerly  it  was  held,  that  if  the  justices  in  the  exercise  Mandamui. 
of  their  discretion  refused  to  decide  upon  a  difficult  point 
or  question  of  title,  they  would  not  be  compelled  by  mandamus 
to  do  so,  the  party  being  left  to  his  ordinary  remedy  by  eject- 
ment: See  Cole  on  Ejectment  671;  Ea  parte  Fulder,  8  Dowl. 
635;  Ew  parte  Davy,  2  Dowl.  (N.  S.)  24;  but  see  now  s.  134 
of  Justices  Act,  (No.  27  of  1902),  and  R,  v.  Cotton,  16  Q.  B. 
at  574;  note  (a)  to  s.  31,  post  p.  03. 

The  justices  have  no  jurisdiction  where  the  determination  ForfeUwe.      \ 
of  the  tenancy  is  by  forfeiture:  Ew  parte  Keogh,  Wat.  and  I 

0*C.  Dig.  194.  Hargrove,  J.,  held  that  it  is  not  only  in  cases 
of  strict  forfeiture  that  the  jurisdiction  of  the  justices  fails, 
but  that  they  have  none  where  the  determination  of  the 
tenancy  is  by  conditional  limitation:  Ew  parte  Clarke,  Wilk. 
A.  M.  (7th  ed.)  741;  and  see  Arden  v.  Boyce,  (1894)  1  Q.  B. 
796;  post  p.  81. 

This  section  does  not  apply  to  a  tenancy  arising  by  opera-  Mortgagor  and 
tion  of  law  from  a  previous  relationship  of  mortgagor  and  ^^^^' 
mortgagee:  Ew  parte  Gore,  supra;  but  see  Tenancy  hy  attorn- 
ment, ante  p.  29. 

Where  there  was  no  evidence  that  a  tenancy  had  existed  Evidenu  of 
and  been  determined,  it  was  held  that  the  justices  had  no  juris- 
diction; Ew  parte  Wood,  6  W.  N.  78;  and  as  to  the  jurisdiction 
in  cases  of  agreements  to  work  land  on  the  halves 
system:  See  Ew  parte  Duggan,  19  W.  N.  260;  Ew  parte  Foster, 
3  a  R.  645;  20  W.  N.  228;  Ew  parte  Mc Andrew,  21  W.  N.  20, 
and  see  post,  pp.  64,  81. 

Where  a  tenant  occupied  imder  a  void  lease  during  the 
^ole  of  the  term  therein  expressed,  it  was  held  under  a 
similar  section  in  the  Victorian  Act,  that  the  justices  had 
jurisdiction:  Holmes  v.  Tforth,  2  V.  L.  R.  (L.)  84.  But  the 
relationship  of  landlord  and  tenant  must  have  subsisted:  Ew 
parte  Wooley,  9  S.  C.  R.  305;  and  see  cases  cited  in  note  (b) 
and  in  note  (f)  to  this  section,  infra.  See  also  Cleverdon 
V.  Toumsend,  16  A.  L.  T.  69,  where  a  mortgagor  attorned 
tenant  to  a  mortgagee  agreeing  to  pay  as  rent  certain  sums 
squalling  the  interest  on  certain  PJi.'s  given  as  security  for 
the  mortgage  and  there  was  a  proviso  for  re-entry  on  default 
of  payment  of  the  P.N.'s,  and  it  was  held  that  on  such  default 
the  mortgagee  could  proceed  under  this  section;  cf.  Tenancy 
at  Win,  etc.,  infra.  See  also  cases  cited  on  ss.  11,  16  and 
17,  and  as  to  appeals:  See  ss.  26  and  31,  post  pp.  87,  92. 
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ACT  NO.  18, 
1809,  3.  28  (1). 

OmeraUtj. 


TmMW^  at 
Sufferance. 

Defined. 


Net  within  the 
section. 


(b)  TERM  OF  YEARS  OR  ANY  LESS  ESTATE  OR 
INTEREST. 

Oenerally:  The  question  of  the  nature  of  a  periodical 
tenancy  is  one  of  fact:  Totone  v.  Oamphell,  3  C.  B.  921; 
Oakley  v.  Monck,  L.  R.  1  Ex.  159;  and  in  determining  it  the 
mode  in  which  the  rent  is  expressed  to  be  reserved,  seems  to 
afford  a  presumption  that  the  tenancy  is  of  a  character  cor- 
responding with  it:  Wilkinaon  v.  Hall,  3  Bing.  (N.  C.)  508, 
at  533;  see,  however,  Tenancy  from  year  to  year,  infra;  but 
this  presumption  may  be  rebutted:  Doe  d.  King  v.  Qrafton, 
18  Q.  B.  496,  at  502;  Atherstone  v.  Bostock,  2  M.  &  G.  511, 
at  520;  see  also  R,  ▼.  Nortoich  Incorporation,  30  L.  T.  704; 
Letcis  V.  Baker,  (1905)  2  K.  B.  676;  Tenancy  for  term  of 
years,  post  p.  69;  Note  on  Leases,  ante  p.  9;  Notice  to  Quit, 
post  p.  69. 

Tenancy  at  Sufferance;  This  arises  where  a  person  who  has 
come  into  possession  by  a  lawful  title,  continues  in  possession 
after  his  title  has  determined,  without  either  the  agreement 
or  disagreement  of  the  person  then  entitled  to  the  property: 
Rouse's  case,  Tu.  L.  C.  R.  P.  1;  Co.  Litt.  57b;  270b  (n) ; 
2  Bla.  Comm.  150.  It  cannot  be  created  by  contract  and  only 
arises  by  implication  of  law:  See  Go.  Litt.  270b  (n).  If 
the  landlord  agrees  to  the  possession  a  tenancy  at  will  is 
established:  Co.  Litt.  270b  (n) ;  if  he  receives  rent,  a  tenancy 
from  year  to  year:  Doe  d.  Tucker  v.  Morse,  1  B.  &  Ad.  365; 
West  V.  Fritche,  3  Ex.  216,  at  218. 

A  tenancy  at  sufferance  is  not  within  the  meaning  of  this 
section:  Ea  parte  Rooney,  11  S.  C.  R.  381.  Where  justices 
made  an  order  for  the  dispossession  of  a  mortgagor  holding 
over  after  default  in  payment  of  the  mortgage  money  a  prohi- 
bition was  granted,  Stephen,  C.J.,  remarking  that  in  such  a 
case  the  mortgagor  is  really  no  tenant  at  all:  Ex  parte  Oore, 
9  S.  C.  R.  306.  One  W.  had  permission  from  C.  to  occupy 
certain  premises,  situated  partly  on  groimd  belong^g  to  C; 
S.  obtained  a  certificate  of  title  to  the  rest  of  the  ground 
on  which  the  premises  stood,  and  demanded  possession.  The 
information  described  W.  as  S.'s  "tenant  at  sufferance",  but 
it  appeared  from  the  depositions  that  W.  had  never  recognised 
S.  as  his  landlord.  An  order  having  been  made  directing  the 
issue  of  a  warrant  to  put  S.  in  possession,  a  prohibition  was 
granted  on  the  ground  that  the  relation  of  landlord  and  tenant 
did  not  exist  between  the  parties:  Ex  parte  Wooley,  9  S.  C.  R. 
305.  To  create  a  tenancy  under  this  act  there  must  have 
been  an  assent  on  the  part  of  the  defendant:  Ex  parte  Hulh 
hard,  Tarl.  T.  R.  172.      Of,  also:  Ex  parte  McDonald,  3  W.  N. 
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104,  as  to  tenant  holding  over  with  assent.       See  further  act  vo.  I8, 
Ifotiee  to  Quit,  Tenancy  from  year  to  year,  infra;  and  note        ' 
(a),  eupra. 

Tenancy  at  will:  A  tenancy  at  will  is  where  lands  or  tene-  Tenancy  at 
ments  are  let  by  one  man  to  another,  to  have  and  to  hold  to  ^* 
him  at  the  will  of  the  lessor,  by  force  of  which  lease  the  lh/ln«d. 
lessee  is  in  possession:  Co.  Litt.  65a;  but  to  create  such  a 
tenancy  there  must  be  a  distinct  reservation  of  a  right  to 
determine  it:  Doe  d.  Basto  v.  Cow,  17  L.  J.  Q.  B.  3;  11  Q.  B. 
122.  A  tenancy  at  will  arises  either  by  express  agreement 
or  by  implication.  An  example  of  the  latter  kind  would 
be  where  a  person  enters  into  possession  of  premises  with 
the  consent  of  the  landlord,  before  he  pays  or  agrees  to  pay 
rent  and  before  his  tenancy  is  secured  by  an  operative  lease: 
See  Em  parte  Rooney,  11  S.  0.  R.  381;  infra;  Note  on  Leasee, 
ante  p.  9;  Co.  Litt.  270b.  (n.  1);  Bloomfield  v.  Bloom- 
field,  9  W.  N.  188;  infra;  Redman  L.  k  T.  (6th  ed.)  3; 
Woodfall  L.  &  T.  (17th  ed.)  252.  Of.  also  Anderson  y.  Mid- 
land Ry.  Co.,  3  £.  &  E.  614;  30  L.  J.  Q.  B.  94. 

A  Tenancy  at  will  may  be  created  by  a  mortgage  deed  itself : 
Daubuz  V.  Lavington,  13  Q.  B.  D.  347;  Hall  v.  Comfort,  18 
Q.  B.  D.  11;  or  where  the  money  due  under  a  mortgage  has 
been  paid  but  no  reconveyance  executed:  Sands  v.  Thompson, 
22  Oh.  D.  614;  but  where  a  mortgagor  remains  in  possession 
mider  a  proviso  for  quiet  enjoyment  until  default,  there  is  no 
presumption  that  the  mortgage  debt  was  paid  in  due  course 
and  that  thereupon  the  mortgagor  became  tenant  at  will  to 
the  mortgagee:  Bowling  v.  Farrell,  3  S.  R.  42;  20  W.  N.  27. 
A  tenancy  at  sufferance  is  not  within  the  meaning  of  this  ^^Jjj*  *** 
section;  but  where  a  mortgagee  takes  possession  and  after- 
irirds  puts  the  mortgagor  back  into  possession,  even  though 
be  tells  him  he  will  remain  tenant  on  sufferance  and  de- 
scribes the  tenancy  in  the  summons  as  a  tenancy  at  suffer- 
anee,  he  becomes  tenant  at  will  and  is  within  the  Act:  Ea 
parte  Rooney,  11  S.  C.  R.  381. 

Where  persons  are  allowed  to  exclusively  occupy  a  house  Quetu. 
bj  the  owner,  he  paying  all  outgoings,  they  were  held  not  to 
be  tenants  at  will  but  merely  guests:  Peakin  v.  Peakin  (1895), 
2  Ir.  R.  359.  In  Ew  parte  Oruer,  8  W.  N.  44,  although  no 
arrangement  was  made  when  the  defendant  went  into  pos- 
■esdon  and  none  afterwards,  and  it  was  not  contemplated  that 
the  defendant  was  to  be  a  tenant  and  he  had  never  agreed 
to  become  a  tenant  and  was  only  given  temporary  possession 
and  use  of  the  property  without  conditions,  nothing  being 
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ACT  No.  18, 

1809,1^.  sa'H). 


JBaloe$»y8Um. 


Terminaium. 


said  about  terms;  it  was  held  that  the  defendant  was  tenant 
.at  wiU. 

Where  K.  sought  to  recover  possession  of  a  farm  which  M. 
agreed  to  work  on  the  halves  system  and  which  K.  allied  M. 
held  by  virtue  of  a  tenancy  at  will,  and  where  K.  had  reserved 
the  Tight  to  terminate  the  agreement  in  the  event  of  M.  failing 
to  perform  certain  acts  to  his  satisfaction,  and  a  warrant  was 
ordered  to  issue;  the  Court  held  that  the  agreement  did  not 
create  a  tenancy  at  will,  and  granted  a  prohibition:  Es 
parte  McAndrew,  21  W.  N.  20;  cf,  also  Ew  parte  Duggan,  and 
Eo)  parte  Foster,  post  p.  81. 

It  seems  that  it  is  for  the  justices  to  decide  upon  the  whole 
evidence  as  to  whether  the  defendant  is  a  tenant  at  will,  and 
they  are  not  bound  by  his  statement  that  he  is  one:  Maokett 
V.  Shields,  16  A.  L.  T.  38. 

It  seems  that  even  if  a  tenant  at  will  lets  and 
transfers,  or  promises  to  transfer,  the  lands  the  sub- 
ject of  his  tenancy,  without  violation  of  the  owner's 
will  or  in  excess  of  the  authority  actually  conferred  and 
indeed  in  conformity  with  it,  yet  the  tenancy  at  will  is  de- 
termined, the  legal  interest  of  the  tenant  becoming  forfeited 
by  his  assuming  to  confer  a  greater  interest  than  he  himself 
possessed:  See  judgment  of  Stephen,  C.J.,  in  Day  v.  Murra/y, 
8  S.  C.  R.  at  273,  and  comment  thereon  in  S.  C.  sub.  nam.  Day 
V.  Day,  L.  R.  3  P.  C.  at  763;  but  see  Jarman  v.  Hale,  (1899) 
1  Q.  6.  994,  at  999.  A  mortgage  deed  contained  a  clause, 
by  which  the  mortgagor  attorned  tenant  from  year  to  year 
to  the  mortgagee  at  a  yearly  rental  payable  half-yearly  and 
a  further  clause,  by  which  the  mortgagee  might  at  any  time, 
without  giving  any  previous  notice  of  his  intention  so  to  do, 
enter  upon  and  take  possession  of  the  premises,  and  determine 
the  tenancy  created  by  the  attornment.  The  rent  was  in 
arrear  and  the  mortgagee  brought  an  action  to  recover  pos- 
session. Held  that  the  claim  to  recover  possession  was 
founded  on  the  determination  of  a  tenancy  at  will,  and  not 
on  forfeiture:  Kemp  v.  Lester,  (1896)  2  <i  B.  162;  cf.  In  re 
ThrdfaU,  etc.,  Tenancy  from  year  to  year,  infra  p.  66; 
and  the  right  of  the  mortgagee  or  mortgagor  to  recover  is  not 
affected  by  s.  110  of  Conveyancing  and  Law  of  Property 
Act,  (No.  17  of  1898),  which  provides  that  all  mortgages  of 
real  or  personal  estate  shall  be  deemed  at  law,  as  now  in 
equity,  pledges  only  of  the  property  thereby  mortgaged  and 
nothing  in  any  such  mortgage  shall  prevent  the  title  of  any 
mortgagor  or  person  claiming  and  being  in  possession,  from 
being  deemed  a. good  title  at  law,  etc.:   Dtoyer  r,  O'NeU,  2 
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S.  C.  R,  275.      See  also  note   (b)   to  s.  23    (2),  infra,  as  to  AqxXo.  18, 

'- 1899  S  28  (1) 
creation  and  determination  of  tenancies.  '  * 

Under  the  provisions  of  the  Statute  of  Limitations,  when 
any  person  shall  be  in  possession  or  in  receipt  of  the  profits  \ 

of  any  land  or  in  receipt  of  any  rent  as  tenant  at  will,  the  !  ; 

right  of  the  person  entitled  subject  thereto  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have   first  accrued  either   at  the  determination   of  such 

toiancy   or   at  the   expiration   of   one   year   next  after   the  j 

•commencement  of  such  tenancy,  at  which  time  such  tenancy 

will  be  deemed  to  have  determined;   provided  always,  t*^**  fimSrttoiu.  ^       • 

no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  | 

t^iant  at  will  within  the  meaning  of  this  clause  to  his  mort- 
gagee or  trustee:  s.  7  of  3  &  4  Will.  IV  c.  27,   (adopted  in  j 
N.S.W.  by  8  Will.  IV  No.  3).      The  object  of  this  section  of 
the  Statute  of  Limitations  appears  to  be,  to  fix  a  definite 
period  at  the  end  of  which  the  right  of  entry  of  the  lessor 

as  against  his  tenant  at  will  shall  be  deemed  to  have  accrued;  , 

and  it  provides  what  is  equivalent  to  saying,  that  the  right 
of  entry  of  a  trustee  against  his  cestui  que  trust,  shall 
not  be  deemed  to  have  first  accrued  at  the  expiration  of  one 

year  next  after  the  commencement  of  the  tenancy  and  although  ^ 

a  cestui  que  trust  in  possession  is  a  tenant  at  will  to  hiM 

trustee,  yet  the  exception  seems  to  be  introduced  to  prevent  ^ 

the  necessity  of  any  active  steps  being  taken  by  a  trustee  to 
preserve  his  estate  from  being  destroyed,  as  in  the  case  of 
an  ordinary  tenancy  at  will  by  mere  lapse  of  time:  Oarrard 
T.  Tuck,  8  C.  B.  at  263;  see  also  Drummond  v.  Bant,  L.  R. 
«  Q.  B.  763;  and  cf.  Melling  v.  Leak,  16  C.  B.  652. 

If  the  landlord  expel  the  tenant  who  thereupon  re-enters, 
time  begins  to  run  afresh  from  the  date  of  the  re-entry: 
Randall  v.  Stevens,  2  E.  &  B.  641;  cf,  Allen  v.  England, 
3  F.  &  F.  49;  but  if  the  landlord  simply  determines  the 
tenancy  at  any  time  after  the  end  of  the  first  year  and  the 
tenant  still  remains  in  possession,  the  determination  has  no 
effect:  Doe  d.  Goody  v.  Carter,  9  Q.  B.  863;  18  L.  J.  Q.  B. 
305;  Day  v.  Day,  L.  R.  3  P.  C.  751;  cf.  Jarman  v.  Hale,  (1899) 
1  Q.  B.  994.  So  also,  a  mere  entry  to  effect  repairs  will  not 
prevent  the  Statute  from  running:  Ijynes  v.  Bnaith,  (1899) 
1  Q.  B.  486.  But  if  there  has  been  an  entry  and  a  new 
tenancy  created  by  agreement,  time  runs  afresh  from  the 
date  of  the  new  agreement  and  whether  there  has  been  a 
new  agreement  is  a  question  of  fact:  Turner  v.  Doe  d,  Ben- 
nett, 9  M.  &  W.  643;  Hodgson  v.  Hooper,  3  E.  &  E.  149; 
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ACT  No.  18. 
1899,  9.  23  (1). 


Tenancy  from 
year  to  year. 

Defintd. 


rioto  erefiied, 

1.  By  ogre*' 
■■nent. 

2.  By  impUm* 
tion  of  law. 


Locke  V.  Matthews,  13  C.  B.  (N.  S.)  763;  32  L.  J.  C.  P.  98; 
but  cf,  Hogan  v.  Hand,  14  Moore  P.  C.  310,  where  the  new 
agreement  was  with  a  third  party.  The  Statute  will  run 
although  the  land  is  inalienable  or  only  alienable  with 
certain  consents:  Bohhett  y.  8.  E,  Ry,  Co.,  9  Q.  B.  D.  424; 
Brighton  Corporation  v.  Brighton  Union,  5  C.  P.  D.  368. 

See  also  Notice  to  Quit,  poet  p.  69;  note  (a),  supra; 
and  Cavenough  v.  Buckridge,  8  S.  C.  R.  90;  ante  p.  28. 

Tenancy  from  year  to  year:  An  estate  from  year  to  year 
''is  nothing  more  than  an  estate  at  will,  the  mode  of  de- 
"  termining  the  will  being  subject  to  two  restrictions.  These 
"  restrictions  have  their  origin  not  in  any  statute  but  in 
"inferences  drawn  by  the  Judges.  They,  seeing  the  in- 
'1  convenience  of  so  uncertain  a  holding  and  that  the  tenant 
"  was  usually  entitled  to  emblements  early  inferred  that 
"although  a  tenancy  miglft  be  put  an  end  to  by  either  party 
"expressing  such  to  be  his  will,  it  might  be  so  determined 
"only  at  the  end  of  the  year;  they  also  inferred  that  the 
"  notice  of  the*  determination  of  the  will  should  be  a  half 
"year's  notice:  {Jones  v.  MilU,  10  C.  B.  (N.  S.)  788).  The 
"  only,  mode  in  which  the  Judges  could  have'  drawn  the  latter 
"infieren^e  was  by  holding  that  any  notice  given  less  than 
"half  a  year  before  the  end  of  the  year  was  not  reasonable. 
""The  essential  characteristic  of  the  estate  at  will,  strictly 
"so  called,  was  determinability  at  any  time  at  the  will  of 
"either  party  upon  reasonable  notice;  the  characteristic 
"  of  that  modified  estate  at  will  which  we  designate  an  estate 
"  from  year  to  year  is  determinability  at  the  will  of  either 
"  party  at  the  end  of  any  year  on  giving  half  year's  previous 
"notice.  The  moment  this  determinability  ceases  to  exist, 
"  that  moment  the  estate  ceases  to  be  an  estate  from  year  to 
"year:"  per  Palles,  C.  B.,  in  Sweeny  v.  Sweeny,  10  Ir.  R.  C.  L. 
at  391.  A  tenancy  from  year  to  year  was  originally  only 
a  tenancy  at  will:  See  Co.  Litt.  55a;  57b;  270b  (n) ;  2  Bla. 
Comm.  147.  Its  nature  is  "  a  lease  for  a  year  certain  with 
"a  growing  interest  during  every  year  thereafter  springing 
"out  of  the  original  contract  and  parcel  of  it:"  per  Parke, 
B.,  in  Oxley  v.  James,  13  M.  &  W.  at  214. 

A  tenancy  from  year  to  year  may  be  created  either  (1) 
by  express  agreement,  i.e.  a  lease  from  year  to  year:  Doe  d. 
Plumer  v.  Mainhy,  10  Q.  B.  473;  or  (2)  by  implication  of 
law,  e.g,  payment  of  rent  without  any  explanation  raises  the 
presumption  that  a  tenant  at  sufferance  holding  over  after 
the  expiration  of  his  lease  has  become  tenant  from  year  to 
year,  the  terms  of  his  holding  in  ihe  absence  of  any  stipula- 
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tkm  to  the  contrary  being  the  Bame  as  those  in  his  original  act  No.  18, 
lease  so  far  as  applicable:  Kelly  v.  Patterson,  L.  R.  9  C.  P.  i»^»^«"<*>- 
681;  E9  parte  Murphy,  Legge  976;  Pyle  v.  Taylor,  8  V.  L.  R. 
(L.)  51;  bnt  a  lease  from  year  to  year  of  Crown  lands  can- 
not be  implied  against  the  Crown  from  payment  of  rent: 
King  v.  Mclvor,  4  N.S.W.  43.  If  there  be  any  dispute  as  to 
the  terms  it  is  a  question  of  fact  for  a  jury:  Oakley  v. 
Monck,  L.  R.  1  Ex.  159;  cf.  Keith  v.  Oancia,  (1904)  I  Ch.  at 
783;  Dougal  v.  McCarthy,  (1893)  1  Q.  B.  at  740;  Wileon 
V.  Power,  S.  M.  H.  25th  Jan.,  1906.  See  also  Redman 
L.  &  T.  (6th  ed.)  p.  8;  Woodfall  L.  &  T.  (17th 
ed.)  p.  243;  and  as  to  entry  and  payment  of  rent 
under  a  void  lease  or  under  an  agreement  for  a  lease: 
See  Note  on  Leasee,  at  p.  10;  or  (3)  by  a  general  letting,  ^Pu  ^ 9^*f^ 
as  wherever  a  landlord  lets  property  and  the  tenant  takes  it 
without  stipulation  as  to  the  duration  of  the  tenancy  and 
accepts  yearly  rent  or  rent  measured  by  any  aliquot  part  of  a 
year:  per  Parke,  B.,  in  Doe  d,  Hull  v.  Wood,  14  M.  &  W. 
at  687.  If  the  rent  reserved  be  expressed  to  be  a  yearly  ^^^IJS/**'* 
rent  (or  so  much  per  annum)  the  tenancy  will  be  presumed 
to  be  yearly,  even  though  the  rent  be  payable  differently:  Bac. 
Abr.  Rent,  F.;  e.g.  quarterly  or  weekly:  Doe  d.  King'V.  Graf- 
ton, 18  Q.  B.  496;  R,  v.  Herstmonceauw,  7  B.  &  C.  551; 
Bank  of  Victoria  v.  McHutchinson,  7  V.  L.  R.  (L.)  452;  Box 
V.  AttfieUd,  12  V.  L.  R.  (L.)  574;  Lewis  v.  Baker,  (1905) 
2  K.  B.  576;  nor  does  it  matter  that  the  parties  may  be  g^ven 
power  to  determine  the  tenancy  within  the  year:  King  v. 
Eversfield,  (1897)  2  Q.  B.  475;  cf.  Doe  d.  King  v.  Grafton, 
supra;  and  see  Ew  parte  Murphy,  supra;  cf.  Lewis  v.  Baker, 
suprtu  A  lease  for  an  indefinite  period,  the  tenant  paying 
the  yearly  rates  and  taxes  and  a  monthly  rent  was  held  to 
be  a  tenancy  from  year  to  year:  Bloomfield  v.  Bloomfield, 
9  W.  N.  188.  But,  it  seems,  in  case  of  a  lease  by  deed  with- 
out limitation  as  to  time,  the  lessee  obtains  an  estate  for  his 
own  life,  where  the  lessor  is  competent  to  grant  such  interest : 
Co.  Litt.  42a;  Doe  d.  Warner  v.  Browne,  8  East  166;  but 
see  Doe  d.  Boherton  v.  Gardener,  21  L.  J.  C.  P.  222. 

In  Kemp  v.  Derrctt,  3  Camp.  510,  it  was  suggested  that  Effect  of  a^ne- 
in  the  absence  of  anything  to  indicate  a  yearly  tenancy,  a  ^u^%ju 
stipulation  that  the  tenant  may  be  dispossessed  upon  a 
quarter's  notice,  raised  the  presumption  that  the  tenancy  was 
quarterly,  and  in  Doe  d.  Lansdell  v.  Gower,  17  Q.  B.  589,  at  591, 
a  similar  statement  was  made  with  regard  to  a  month's  notice 
constituting  a  monthly  tenancy.  These  statements  were, 
however,  merely  oM^er  dicta  and  have  since  been  dissented 
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ACT  No.  18,  from:  See  King  v.  Eversfield,  (1897)  2  Q.  B.  at  481:;  Lewi9 
1899,  B.  23  (1).  ^  Baker,  (1906)  2  K.  B.  576.  An  agreement  to  lease  for  two 
years  certain  and  so  on  ^  from  year  to  year  until  determined 
by  a  six  months'  notice,  creates  only  a  tenancy  for  two  years 
certain  and  no  tenancy  from  year  to  year  can  .commence  if 
the  required  notice  be  given  determining  at.  the  end  of  the 
two  years:  Beaumont  v.  Love,  1  V.  R.  (L.)  227;  see  also 
Oarhutt  v.  Naughton,  5  A.  J.  R.  70;  and  a  tenancy  not  to 
cease  "  imtil  a  month's  notice  had  been  given  by  either  party 
''to  the  other"  and  which  was  to  continue  for  one  year  at 
least,  is  not  a  yearly  tenancy  and  may  be  determined  after 
one  year  by  a  month's  notice  at  any  time:  Todd  v.  Entiooti, 
13  V.  L.  R.  (L.)  475.  A  mortgage  contained  an  attornment 
clause  whereby  the  mortgagor  attorned  tenant  from  year 
to  year  to  the  mortgagee  at  a  yearly  rent,  payable  quarterly, 
it  being  further  agreed  that  the  mortgagee  at  any  time  after 
three  months  from  the  date  of  the  mortgage,  without  previous 
notice,  might  enter  and  take  possession  of  the  premises  and 
determine  the  tenancy.  It  was  held  that  a  tenancy  from 
year  to  year  and  not  a  tenancy  at  will  was  created:  In  re 
Threlfall  Q.  B.  8ooy,,  16  Ch.  D.  274;  of.  Kemp  v.  Leeter, 
(1896)  2  Q.  B.  162;  CJeverdon  v.  Toumeend,  16  A.  L.  T.  69; 
supra  p.  61;  Keith  v.  Qancia,  (1904)  1  Ch.  774.  Where 
there  was  a  lease  for  seven,  14  or  21  years  at  the  option  ot 
the  tenant,  to  be  declared  in  writing  before  the  end  of  the 
first  six  years  and  the  option  was  not  exercised,  it  was  held 
that  there  was  a  lease  for  seven  years  and  the  tenancy  sub- 
sequently was  yearly,  the  demise  as  to  the  further  periods 
being  void  for  uncertainty;  Tucker  v.  Allen,  5  A.  J.  R.  139;  . 
cf,  Ferguson  v.  Cornish,  3  T.  R.  463n;  ante  p.  13.  See  also 
note   (d),  infra. 

^?^Jif  By  s.  8  of  Statute  of  Limitations,   (3  &  4  Will.  TV  c.  27), 

it  IS  enacted  that  when  any  person  shall  be  in  possession  or  m 
receipt  of  the  profits  of  any  land  or  in  receipt  of  any  rent 
as  tenant  from  year  to  year  or  other  period,  without^  a  lease 
in  writing,  the  right  of  the  person  entitled  subject  thereto 
or  of  the  person  through  whom  he  claims,  to  make  any  entry 
or  distress  or  to  bring  an  action  to  recover  such  land  or  rcA^ 
shall  be  deemed  to  have  first  accrued  at  the  determination  of 
the  firist  of  such  years  or  other  periods  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have 
been  received,  (which  shall  last  happen).  In  case  of  a 
tenant  from  year  to  year,  the  mere  non-payment  of  rent  is 
evidence  of  adverse  possession  and  at  the  end  of  20  years,  the 
possession  of  a  tenant  who  has  paid  no  rent  becomes  adverse 
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doriiur  the  whole  of  such  period  and  the  landlord  loses  the  act  No.  18, 

18M  H  28  (1) 

right  to  recover  either  the  land  or  the  rent:  In  re  Jolly,  etc.,        *  ' 
(1900)  2  dyat  61ft;  cf-  ^ote  on  Leases,  ante  p.  18. 
"dpeeific  performance  of  an  agreement  to  let  from  year  to  5pMi)fcp«f- 
year  will  be  enforced:  Lever  v.  Koffler,  (1901)   1  Ch.  543.  formane0. 

See  also  Note  on  Leases,  ante  pp.  10,  14 ;  Statute  of  Frauds, 
post  p.  344;  and  as  to  tenant  from  year  to  year's  liability 
to  repair:  See  Note  on  Leases,  ante  p.  18,  and  Note  on 
Waste,  post  p.  332. 

Tenancy  for  a  term  of  years — Lease  for  years :  An  estate  for 
years  is  a  contract  for  the  possession  of  lands  or  tenements 
for  some  determinate  period,  and  it  takes  place  where  a  man 
lets  them  to  another  for  the  term  of  a  certain  number  of  Ttnane»j  for  a 
years  agreed  upon  between  the  lessor  and  the  lessee  and  the 
lessee  enters  thereon :  2  Bla.  Comm.  140.  This  estate  is  called 
a  term,  which  "  in  the  understanding  of  the  law  doth  not  only 
"  signify  the  limits  and  limitation  of  time  but  also  the  estate 
"and  interest  that  passeth  for  that  time:"  Co.  Litt.  45b; 
see  Note  on  Leases,  ante  p.  9. 

As  to  Tenancies  for  parts  of  a  yean  See  ante  p.  27;  as 
to  Leases  hy  Estoppel:  See  ante  p.  28;  as  to  Tenancies  hy 
Attornment:  See  ante  p.  29. 

<c)    Expired  or  determined:    See  note    (b)    to  s.  23    {2) ,  Expired  w 
infra  p.  79;  and  cf,  note  (e)*to  s.  11,  ante  p.  42. 

(d)    NOTICE   TO   QUIT.  Notice  to  quU. 

Oenerally:  A  notice  to  quit  is  a  good  notice  if  it  be  so  ex- 
pressed that  a  person  of  ordinary  capacity  receiving  the 
notice  cannot  well  mistake  its  nature;  it  must  be  clear  and 
unambiguous:  Per  Lopes,  L.J., .in  Bury  v.  Thompson,  (1895) 
1  Q.  B.  696,  at  697.  It  must  not  be  optional:  per  Rigby,  aensmUy. 
Ii.J.,  ib,  "1  think  I  shall  not  be  able  to  stop"  means  the 
same  as  "I  ^hall  not  stop:"  per  Lord  Esher,  M.  R.,  ib.;  see 
S.  C.  at  231.  The  notice  to  quit  need  not  be  signed  if  it 
shows  to  its  face  that  it  is  a  notice  from  the  landlord  to  his 
tenant:  Rourke  v.  Victorian  Finance  Co.,  20  V.  L.  R.  8.  No 
special  form  is  required :  Kemp  v.  Palmer,  20  N.S.W.  Eq.  129 ; 
llr  W.  N.  214. 

The  fixing  of  the  day  on  which  the  tenancy  commenced  is 
frequently  necessary  to  determine  the  validity  of  a  notice  to 
quit:  Terry  v.  Tindale,  3  N.S.W.  444;  see  also  Reid  v.  Oarrett, 
10  N.S.W.  141;  In  re  O'Brien,  12  N.S.W.  at  49;  King  v. 
Mclvor,  4  N.S.W.  43;  Kemp  v.  Palmer,  supra;  Aokland  v. 
Lutley,  9  A.  A  E.  879;  Sidebotham  v.  Holland,  (1895)  1 
Q.  B.  378;  and  cf.  Eumphery  v.  Conybeare,  80  L.  T.  40. 
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ACT  No.  18,  The  notice  must  require  the  tenant  to  quit,  or  give  notice 

18M,  8. 28(1).  ^1  Yii^  intention  to  quit  at  the  proper  time:  Cole  on  Eject- 
ment 48.  Where  a  tenancy  commenced  on  the  2nd  January, 
1897,  and  on  the  27th  June,  1808,  a  notice  to  quit  "  after  the 
Slat  December,  1898"  was  given,  the  notice  was  held  bad: 
Kemp  V.  Palmer,  supra;  but  see  Sidehotham  v.  Holland,  infra. 
In  Lehane  v.  Johnson,  16  W.  N.  46,  a  two  years'  tenancy  com- 
menced on  20th  Jan.,  1897,  and  it  was  held  that  it  did  not 
expire  until  20th  Jan.,  1899;  but  in  Sidehotham  v.  Holland, 
(1895)  1  Q.  B.  378,  where  a  yearly  tenancy  commenced  on 
19th  May,  1890,  and  on  17th  November,  1893,  the  plaintiff 
gave  defendant  notice  to  quit  on  May  19,  following;  it  was 
held  that  the  notice  to  quit  was  good  and  also  that  the  day 
mentioned  in  a  demise  as  the  commencement  of  the  tenancy 
"  On  **  or  is  the  first  day  of  the  term,  whether  the  expression  used  be 

**JrU^  day.  **  ^^  "  *^®  ^7  specified  or  "  from  "  that  day  and  consequently 
that  a  notice  to  quit  on  May  18  would  have  been  good.  In 
the  course  of  his  judgment  (at  p.  383)  Lindley,  L.J.,  said 
"I  have  looked  at  all  the  decisions  which  were  referred  to 
"  ....  and  many  more  and  I  can  find  none  in  which 
"it  has  been  held  that  a  half  year's  notice  to  quit  on  the 
"anniversary  of  the  day  on  which  the  tenancy  commenced 
"is  bad.  I  should  be  very  much  surprised  to  find  such  a 
"case."  See  that  case  and  those  referred  to  in  the  judg- 
ment, and  also  Wride  v.  Dyer,  (1900)  1  Q.  B.  23.  Neither 
Kemp  v.  Palmer,  supra,  nor  Sidehotham  v.  Holland,  supra, 
Beems  to  have  been  referred  to  in  Lehane  v.  Johnson,  supra; 
and  see  further  Weston  v.  Fidler,  infra  p.  73. 

In  Friend  v.  Shaw,  20  Q.  B.  D.  374,  a  house  was  let  tor  three 

years  at  a  certain  rate  per  month  payable  monthly,  with  a 

power  of  re-entry  on  non-payment  of  rent  for  21  days  or  for 

certain  breaches.      A  month's  rent  having  become  in  arrear 

for  more  than   21   days,  plaintiff  gave  defendant  notice  to 

quit  at  the  end  of  the  next  month  of  the  term.      It  was  held 

••  ^*J^",f^      that  as  the  County  Courts  Act,  1856,  s.  60,  only  gave  jurisdic- 

noiice.  tion   in   cases   of  tenancies  determined  by  "  legal  notice  to 

quit"  the  tenancy  in  this  case  had  not  been  so  determined, 

and,  the  Act  did  not  apply  to  cases  where  the  notice  to  quit 

was  one  depending  on  the  express  stipulation  of  the  parties. 

Note  the  word  "  legal"  is  omitted  in  s.  23   (1) ;  but  cf.  8.  11 

where  "a  regular  notice  to  quit"  is  required. 

Void  ngru'  Where  a  tenant  who  has  gone  into  possession  for  a  definite 

"**" '  term  imder  a  void  agreement,  holds  over  he  may  be  ejected 

under  this  section  without  notice  to  quit:   Holmes  v.  "North, 

2  V.  L.  R.  (L.)  84;  but  before  the  expiration  of  the  intended 
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term  he  is  a  yearly  tenant  and  entitled  to  half  a  year's  notice:  Act  No.  is. 
Vhapman  v.   Totcner,  6  M.   &   W.    100.       See  also  Term  of  ^^^' ^' ^^  ^^^ ' 
years,  ante  p.  62. 

Where  B.  in  April  let  certain  premises  to  H.  for  12  months  Speeinl  agrm-' 
at  a  weekly  rent  terminable  on  three  months'  notice  during  "**^  *"  ^' 
which  three  months  H.  was  to  pay  no  rent,  or  H.  was  to 
receive  three  months'  rent  in  lieu  of  notice,  which  was  only 
to  be  given  in  case  of  B.  selling.  B.  mortgaged  the  property 
to  S.  and  Co.  and  later  having  agreed  to  sell  to  J.,  B.  gave  11. 
the  stipulated  notice.  Afterwards  H.  paid  to  B.  26  weeks' 
rent  and  had  notice  that  the  agreement  to  sell  to  J.  had  fallen 
through.  B.  then  sold  to  S.  and  Co.  the  mortgagees.  in 
the  meantime  one  M.  having  authority  from  both  B.  and  8. 
and  Co.  demanded  rent  from  H.  and  at  the  end  of  November 
H.  paid  M.  seven  weeks'  rent  and  on  the  3rd  Dec.  one  week's 
more.  On  the  4th  Dec.  M.  on  behalf  of  S.  and  Co.  demanded 
possession  and  this  being  refused,  he  proceeded  against  H. 
and  procured  an  order  adjudging  S.  and  Co.  entitled  to  pos- 
session. The  Court  {Hargrave,  J.,  diss,)  granted  a  prohibi- 
tion: Ex  parte  Harris,  6  S.  C.  R.  140. 

Where  a  valid  notice  to  quit  and  notice  of  intention  to  re-  DouhU  nctiee. 
enter  for  a  forfeiture  on  breach  of  certain  covenants,  was 
followed  by  a  second  notice  to  quit  for  breach  of  a  different 
covenant,  the  latter  notice  to  quit  was  held  to  be  bad :  Griffiths 
V.  McDougal,  16  A.  L.  T.  29. 

A  "  month "  in  law  is  a  limar  month  of  28  days  unless  "  Month.*' 
otherwise  expressed:  Bruner  v.  Moore,  (1904)  1  Ch.  306;  2 
Bla.  Comm.  141;  per  Bayley,  J.,  in  Johnstone  v.  Hudlestone, 
4  B.  &  C.  at  932.  Cf.  s.  21  (d)  of  No.  4  of  1897.  If  the 
context  shows  that  "  calendar "  month  was  intended,  that 
construction  may  be  adopted:  Lang  v.  Oale,  1  M.  &  S.  111. 

As  to  the  distinction  between  "  six  months "  notice  and  "  Six  months" 
'•half  a  year's"  notice:  See  Barlow  v.  Teal,  15  Q.  B.  D.  501;  **nalfa 
Roe  d.  Durant  v.  Doe,  6  Bing.  574;  as  to  meaning  of  "week ":  v«>^*'" 
See  Weston  v.  Fidler,  infra  p.  73.  "  West." 

The  notice  must  be  served  before  proceedings  are  instituted:  servio$, 
McCallum  v.  MoVean,  3  V.  R.  (L.)   157.      Secondary  evidence 
may  be  given  of  the  notice  to  quit,  although  no  notice  to 
produce  has  been  served  on  defendant:    per  Hodges,  J.,  in 
Hamilton  v.  Dawson,  5  A.  L.  R.  266. 

See  also  on  Notice  to  Quit  generally:  Cole  on  Ejectment  29 
^  seq.;  Redman  L.  &  T.  (5th  ed.)  pp.  439  et  seq.;  Wood- 
fall  L.  &  T.  (17th  ed.)  pp.  378  et  seq,;  and  notes  (a),  (b), 
(d)  and  (g)  to  this  section;  and  note  (b)  to  s.  23  (2),  infra 
p.  79. 
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Lodgings, 


Usage. 


Termination, 


As  to  holding  over  after  notice  to  quit:  See  notes  to  s.  19 
of  11  Geo.  II  c.  19,  and  to  s.  1  of  4  Geo.  II  c.  28,  post  pp.  402 
et  seq. 

Weekly  tenancy:  A  weekly  tenancy  does  not  determine  with- 
out notice  at  the  end  of  each  week;  but  some  notice  is  re- 
quired: Jones  V.  Mills,  10  C.  B.  (N.  S.)  788;  Bowen  v.  Ander- 
son, (1894)  1  Q.  B.  164;  Byhes  v.  Connolly,  11  W.  N.  145; 
but  of.  Ex  parte  Roberts,  Legge  775,  where  it  was  held  that 
in  the  absence  of  contract  or  a  specific  custom,  notice  need 
not  be  given  to  determine  a  weekly  tenancy.  As  to  the 
length  of  notice  required  there  is  a  conflict  of  authority. 
In  Kurrle  v.  Heide,  4  A.  L.  R.  294;  20  A.  L.  T.  171,  it  wa* 
held  that  a  week's  notice  was  not  necessary  but  that  a 
shorter  notice  would  suffice  if  reasonable.  Cf,  R,  y.  Suioliffef 
4  V.  L.  R.  (L.)  150.  In  Jones  v.  Mills,  supra,  Williams,  J.,, 
thought  a  week's  notice  ought  to  be  given,  Willes,  J.,  sug- 
gested half  a  week,  following  Parke,  B.,  in  Euffell  v.  Armit' 
stead,  7  C.  &  P.  56.  Byles,  J.,  said  a  reasonable  notice 
should  be  given,  but  did  not  suggest  what  would  be  reasonable 
notice.  In  Harvey  v.  Copeland,  30  L.  R.  Ir.  412,  notice  had 
been  given  on  Thursday,  Nov.  5  to  determine  on  or  before 
Friday,  Nov.  13  a  weekly  tenancy  which  commenced  on  a 
Thursday,  and  a  majority  of  the  Court  decided  the  notice  wa» 
sufficient.  Johnson,  J.,  held  that  in  weekly  tenancies,  reason- 
able notice,  but  not  necessarily  a  week's  notice,  was  requi- 
site :  O'Brien,  J.,  held  a  week's  notice  was  necessary.  Oihson,^ 
J.,  the  dissenting  judge,  thought  that  reasonable  notice  was 
required,  which  meant  a  week's  notice.  See  also  Oandy  v, 
Jubber,  5  B.  &  S.  78;  9  B.  &  S.  15. 

In  the  case  of  lodgings  and  furnished  apartments  let 
weekly,  monthly  or  otherwise,  no  notice  to  quit  is  necessary 
unless  by  usage  or  express  stipulation:  Totone  v.  Campbell, 
3  C.  B.  921;  Huff  ell  v.  Armit  stead,  7  C.  &  P.  66;  Wilson 
V.  Abbott,  3  B.  &  C.  88;  Right  d.  Flower  v.  Darby,  1  T.  IL 
162. 

The  onus  of  proving  a  usage  lies  on  the  party  asserting  it: 
Cole  on  Ejectment  33;  Caldecott  v.  Smithies,  7  C.  &  P.  808, 
Even  in  the  absence  of  a  usage  implying  a  week's  notice  a» 
part  of  the  contract,  a  weekly  tenant  who  enters  on  a  fresh 
week  may  be  bound  to  continue  until  the  expiration  of  thjit 
week  or  pay  the  week's  rent:  Huff  ell  v.  Armitstead,  supra. 

Where  a  week's  notice  is  necessary  it  must  expire  on  the 
proper  day,  i.e.  at  the  end  of  some  week  of  the  tenancy:  I><Mr 
d,  Finlayson  v.  Bayley,  5  C.  &  P.  67 ;  Kurrle  v.  Heide,  supra; 
Harvey  v.  Copeland,  supra.      Where  it  is  agreed  that  a  week** 


Digitized  by 


Google 


73 

notice  should  be  ffiven,  a  notice  giTen  at  10  ajn.  on  Nor.  17  act  No.  18, 

1899  s  23  H) 

to  expire  on  Nov.  24  is  not  a  good  notice.      A  week's  notice        '  '      ^  '' 
is  seren  clear  days  and  the  law  does  not  take  notice  of  the 
fraction  of  a  day:  Weston  v.  Fidler,  88  L.  T.  769;  67  J.  F. 
208. 

It  seems  there  is  no  such  thing  as  a  weekly  tenancy  by  implieation, 
implication:  Ew  parte  Murphy,  Legge  976.  Where  a  lessee 
agreed  with  the  lessor  to  pay  a  weekly  rent,  his  rent  not 
to  be  raised  during  the  lessor's  present  tenancy  and  the  lessor 
was  tenant  for  a  term  ending  24  June,  1901,  it  was  helc* 
that  the  sub-lessee  was  tenant  for  a  term  ending  24  June, 
1901,  and  not  a  mere  weekly  tenant:  Adame  v.  Caime,  85 
L.  T.  10. 

Where  plaintiff  leased  premises  to  defendant  for  one  year  NmoUnaney 
from  19th  January,  1886,  and  on  19th  or  20th  January,  1887,  oaStJ^T"^'* 
possession  was  demanded  by  the  plaintiff's  agent  and  it  was 
then  agreed  that  defendant  should  remain  in  as  a  weekly 
tenant  and  two  weeks'  rent  was  paid,  notice  to  quit  being 
given  on  3l8t;  it  was  held  that  there  was  a  new  tenancy  from 
19th  Jan.,  1887,  and  that  the  plaintiff  could  recover  posses- 
sion: Barton  v.  Elliott,  3  W.  N.  110. 

A. landlord  is  not  bound  to  put  an  end  to  a  weekly  tenancy  yui$anee, 
when  he  finds  that  his  tenant  is  causing  a  nuisance  to  his 
next  door  neighbour:  Sykea  v.  Connolly,  11  W.  N.  146. 

See  also  Notice  to  Quit — generally,  eupra;  note  (b)  eupra. 

Monthly  tenancy:  "I  am  not  aware  that  it  has  ever  been  MonMy 
**  decided  that  in  the  case  of  an  ordinary  monthly  or  weekly  ^^^'^' 
"  tenancy,  a  month's  or  a  week's  notice  to  quit  must  be  given :" 
Parke,  B.,  in  Huff  ell  v.  Armitetead,  7  C.  &  P.  66;  but  a 
month's  notice  to  quit  has  been  held  sufficient:  Doe  <f.  Parry 
V.  Eazell,  1  Esp.  93;  Beamish  v.  Com,  16  L.  R.  Ir.  270, 
0*Brien,  J.,  remarking  in  the  latter  case,  (at  p.  276):  "it 
"must  now  be  taken  as  positive  law  that  a  month's  notice  is 
"  sufficient."  In  Victoria  it  was  held  by  County  Court  Judge 
Qrunt,  that  where  there  is  no  agreement  a  month's  notice 
is  not  necessary  and  16  days'  notice  was  sufficient  in  the  case 
then  before  him:  Land  Mortgage  Bank  of  Victoria  v.  Scheele, 
4  A.  L.  R.  (C.  N.)  82.  See  also  ^o^tce  to  Quit-^generally, 
supra  p.  69;  Term  of  years,  etc.,  ante  p.  62. 

Quarterly  tenancy;  Coltman,  J.,  at  Nisi  Prius,  directed  the  QuarUHj 
jnry  that  in  the  case  of  a  quarterly  tenancy  a  quarter's  notice  ^^^v- 
was  necessary:   See  T(none  v.  Campbell,  3  C.  B.  at  921;    16 
li.  J.  C.  P.  128.       In  Kemp  v.  Derrett,  3  Camp.  610,  Lord 
Ellenhorough  said  that  three  month's  notice  was  sufficient. 
An  agreement  of  tenancy  provided  that  the  tenancy  should 
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Uatiee  in  im- 
plied  tenancy. 


Agreement  as  to 
notice. 


commence  on  1st  May,  1895,  and  that  the  rent  should  be  pay- 
able quarterly  on  Ist  May,  Ist  Aug.,  Ist  Nov.,  and  Ist  Feb., 
"  subject  to  three  months'  notice  on  either  side  at  any  time 
"  to  terminate  this  agreement."  On  24th  Jan.,  1901,  tbe 
lessor  gave  notice  to  quit  on  25th  April.  Held  that  the 
notice  to  quit  was  good:  Soames  v.  Nicholson,  (1902)  1  K.  B. 
157;  cf.  Leioia  v.  Baker,  (1905)  2  K.  B.  676.  See  also 
.Yo^ice  to  Quit — generally,  supra  p.  69;  Terms  of  years,  etc^ 
ante  p.  62. 

Yearly  tenancy:  Half  a  year's  notice,  to  quit  at  the  end  of 
the  first  or  some  other  year  of  the  tenancy,  must  be  given: 
Parker  d.  Walker  v.  Constable,  3  Wils.  25;  Cole  on  Ejectment 
33  et  seq.;  unless  some  special  notice  is  agreed  upon:  See 
Lewis  V.  Baker,  (1905)  2  K.  B.  576.  If  the  tenancy  begins 
on  one  of  the  usual  quarter  days  then  a  "customary"  had 
year's  notice  may  be  given,  that  is,  on  or  before  that  quarter 
day  which  comes  next  but  one  before  the  date  of  the  tenancy: 
Roe  d.  Durant  v.  Doe,  6  Bing.  574;  Howard  v.  Wansley,  6  Esp. 
53;  Morgan  v.  Davies,  3  C.  P.  D.  260;  but  if  the  tenancy 
begins  on  any  other  day,  then  a  full  half  year's  notice — vU:^ 
182  days  excluding  the  day  on  which  the  notice  is  given,  but 
including  the  day  on  which  the  notice  is  expressed  to  expire— 
must  be  given:  Anon.,  Dyer  345;  Quartermaine  v.  Selby, 
5  T.  L.  R.  223. 

Half  a  year's  notice  is  also  necessary  in  the  case  of  a 
yearly  tenancy  which  is  implied  from  entry  and  payment  of 
rent;  but  where  such  entry  and  payment  are  made  under  an 
inoperative  lease  or  agreement  of  defined  length,  the  implied 
yearly  tenancy  will  expire  without  notice  at  the  end  of  the 
term  intended  to  be  created,  although  during  the  continuance 
of  the  term  proposed  to  be  granted  by  the  lease,  it  can  only 
be  put  an  end  to  after  half  a  year's  notice:  Chapman  v. 
Towner,  6  M.  &  W.  100.  Although,  therefore,  no  notice 
has  been  given,  a  tenant  holding  over  after  the  end  of  such 
term  can  be  ejected  under  this  section:  See  Holmes  v.  North, 
2  V.  L.  R.   (L.)   84  and  cases  therein  cited. 

A.  being  a  tenant  to  the  plaintiff  at  a  weekly  rent,  payable 
every  four  weeks,  sold  the  goodwill  of  the  business  to  the  de- 
fendant who  afterwards  paid  rent  to  the  plaintiff  every  four 
weeks  and  who  with  the  latter's  knowledge  obtained  a  publi- 
can's license  for  the  ensuing  year  and  paid  a  year's  insurance 
in  advance  in  respect  of  the  premises.  Held  that  the  de- 
fendant was  not  a  yearly  tenant  and  that  his  tenancy  was 
properly  determined  by  a  four  weeks'  notice :  8yme  v.  Fanning, 
14  S.  A.  L.  E.  84;  but  where  a  tenant  agreed  in  writing  to  take 
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tenement  at  a  certain  rent  per  annum  from  a  certain  date  act  No.  18, 

1899  R  28  (1) 

nd  to  pay  rates  and  taxes,  and  the  agreement  contained  a        '  '      ^  '' 

lause  that  three  months'  notice  on  either  side  was  to  termi- 

Ate  the  agreement,  a  yearly  tenancy  was  held  to  he  created 

nd  notice  to  quit  expiring  on  any  day  not  being  the  anniver- 

ary  of  the  commencement  of  the  tenancy  was  invalid:  Dixon 

\  Bradford,    (1904)    1  K.  B.  444;  See  also  Lexois  v.  Baker, 

rnpra, 

A  landlord  who  during  the  currency  of  a  yearly  tenancy  Wh^reland- 
p-ants  a  lease  of  the  premises  to  a  third  person  cannot  during  i^oiM  party, 
he  term  granted  by  such  lease  give  the  yearly  tenant  a  valid 
aotice  to  quit:  Wordsley,  etc,  Co.  v.  Halford,  90  L,  T.  89. 

As  to  the  distinction  between  "  six  months' "  notice  and 
"half  a  year's"  notice:  See  ante,  p.  71. 

See  generally  Term  of  years,  ante  p.  62;  note    (b)   to  s. 
23  (2),  infra. 

(e)  Person  claiming  under  a  tenant:  Where  premises  were 
let  by  the  owners  to  a  tenant,  and  afterwards  sub-let  for  a 
term  less  than  the  tenant's,  and  the  sub-tenant  held  over  Penon  daim* 
after  the  expiration  of  the  tenant's  lease,  it  was  held  that  2^)1^,  ' 
the  sub-tenant  could  not  be  said  to  claim  under  the  tenant 
within  the  meaning  of  this  section,  and  the  owners  could  not 
recover  possession  of  the  premises  under  the  Act :  Ea  parte  Sub-tMart, 
Fergusson,  11  N.S.W.  43;  6  W.  N.  125.  It  has  been  held  in 
a  Victorian  case,  that  although  a  tenant  whose  lease  has 
been  duly  determined  has  himself  given  up  possession,  yet  if 
he  leaves  a  sub-tenant  in  possession  claiming  under  him,  then 
he  "neglects  to  quit  and  deliver  up  possession"  and  a  war- 
rant of  possession  may  be  granted  against  both  him  and  the 
nih-tenant:  Per  Hood,  J.,  in  Trustees,  Executors  and  Agency 
Co.,  Ltd.  V.  De  Faro,  16  A.  L.  T.  21.  See  also  Ex  parte 
Thompson,  2  S.  C.  R.  359;  note  (f)  infra, 

it)   Landlord:    In  Ex  parte  Thompson,   2   S.    C.   R.   359,  Landlord. 
Btephen,  C.J.,  said  that:  "no  man  can  be  deemed  a  landlord 
so  as  to  take  proceedings  under  this  Act  unless  he  can  main- 
tain trespass";  and  Wise,  J.,  expressed  the  opinion  that  a 
tenuor  who  has  granted  a  sub-lease  for  the  whole  term,  can- 
not proceed  under  this  Act  after  the  expiration  of  his  term. 
In  Bloane  v.  Hayes,  6  N.S.W.  377;    1   W.  N.  86,  the  term 
"  landlord  "  was  restricted  to  mean  the  original  lessor  of  the  Original  Unw 
prwmaes,  and  therefore  there  was  no  jurisdiction  where  the  ^  ^' 
P^non  seeking   to   recover   possession   summarily   from    the 
^^dant,  is  not  the  person  who  leased  to  the  defendant,  but 
drives  his  interest  in  the  tenement  from  a  transfer  from  the 
original  lessor.      A  purchaser  of  a  lease  at  a  sheriff's  sale, 
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Moftgagor, 


PuTehm$r  by 
inttalmeniU, 


Agmd. 


not  being  the   original   lessor,   cannot   proceed  against 
tenant  under  this  section:  Ew  parte  Bennett ,  1  W.  N.  100. 

The  Act  only  applies  to  cases  where  the  ordinary  relat 
of  landlord  and  tenant  existed  between  the  parties  at  the 
termination  of  the  demise — not  such  a  relation  as  that  q 
mortgagee  to  a  mortgagor's  tenant  who  has  not  attorned 
him:  Jones  v.  Owen,  6  D.  &  L.  669;  see  also  Cole  on  EJ4 
ment  669  ei  seq.  In  Totoeraon  v.  Jackson,  (1891)  2  Q. 
484,  a  liumber  of  the  reported  cases  were  discussed  by 
Court  of  Appeal  and  it  was  held,  that  the  mere  fact  of 
tenant  remaining  in  possession  after  notice  to  pay  rent 
the  mortgagees,  was  not  evidence  of  an  agreement  that 
should  become  tenant  to  the  mortgagees.  The  N.S.W.  Snpre 
Court  also  held  in  Ex  parte  Wooley,  9  S.  C.  R.  305,  that 
give  jurisdiction  imder  this  Act,  the  relation  of  landlord  s 
tenant  must  have  subsisted;  and  in  Ex  parte  Qore,  9  S.  C. 
306,  it  was  held,  that  a  tenancy  arising  out  of  the  previ< 
relatipn  of  mortgagor  and  mortgagee,  where  the  mor^paj 
holds  over  after  default  is  made,  is  not  within  the  Act.  i 
also  Cleverdon  v.  Tovmsend,  16  A.  L.  T.  69;  ante  p.  ( 
note   (a)   supra;  Tenancy  by  attornment,  ante  p.  29. 

The  Act  does  not  apply  to  the  case  of  an  occupier  who  1 
agreed  to  purchase  premises  by  instalments,  which  are 
be  considered  as  rent  until  the  whole  price  is  paid:  JSPan 
v.  Relheck,  20  L.  J.  Q.  B.  476;  2  L,  M.  &  P.  452. 

There  is  no  definition  of  "  landlord  "  in  this  part  of  the  A 
but  cf.  s.  16  with  reference  to  Part  III. 

See  note  (f)  to  s.  11,  and  notes  to  ss.  16  and  17,  oi 
pp.  49  et  seq^  and  s.  23  (2),  infra, 

(g)  Agent:  Where  a  tenant  has  occupied  during  the  wh< 
of  a  term  of  seven  years,  under  an  agreement  which  was  vt 
as  being  executed  by  an  agent  not  authorised  in  writing,  f 
procedure  under  this  section  is  applicable:  Holmes  v.  Nori 
2  y.  L.  R.  (L.)  84;  see  also  note  (d),  ante  at  p.  74. 

A  person  holding  a  power  of  attorney  from  the  landlord 
an  agent  within  the  meaning  of  this  Act:  Cleverdon  v.  Towr 
end,  16  A.  L.  T.  69;  cf,  Ew  parte  McOowan,  8  S.  C.  R.  11 
and  it  is  not  necessary  that  the  power  of  attorney,  if  ma 
abroad,  should  be  attested  by  a  Commissioner  or  Nota 
Public:  Ex  parte  Godfrey,  14  W.  N.  222.  But  it  seems  th 
a  demand  in  writing  by  a  landlord  to  his  tenant  that  p€ 
session  of  the  premises  "be  now  given  to  my  agent  G", 
not  a  sufficient  authority  to  the  ag«it  to  take  proceedinj 
under  this  section:  Qreen  v.  Patten,  15  A.  L.  T.  254. 
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To  show  that  a  person  is  an  "  agent "  it  is  sufficient  to  Act  Ko.  18, 

'ove  that  lie  is  the  person  usually  employed  in  the  collection  (2).  '  ' 

;  the  rents  of  the  premises:  Ea  parte  Eakendall,  18  W.  N. 

5;  but  where  proceedings  are  so  taken,  the  agent  is  for  such 

orposes    the  principal   and   must   be  of   age:    Anderaon  ▼. 

7ilson,  18  A«  L.  T.  159;  3  A.  L.  R.  6.      The  agent  can  proceed 

1   his    own   name:    76.;    and   where   proceedings   have   been 

iken  by  an  agent,  a  rule  for  a  prohibition  need  not  call 

pon  the  landlord  to  show  cause:  Ea  parte  Olaagow,  5  W.  N. 

53.      See  notes  to  s.  31,  poet  p.  92. 

(h)   Issue  a  summone:  See  post,  s.  25   (1).      Jn  Ew  parte  i$$u%a 
looney,  11  S.  C.  R.  381,  the  summons  wrongly  described  the  •**»»**<^- 
enancy  as  a  tenancy  at  sufferance,  but  it  was  held  that  this 
nlsdescription  did  not  render  the  Act  inapplicable. 

In  the  Metropolitan  Police  District  the  summons  should 
X)mply  with  s.  10  of  Act  No.  27  of  1902  and  cite  the  defend- 
ant to  appear  before  the  stipendiary  magistrate  and  not  be- 
fore two  justices:  Ea  parte  Cahill,  7  W.  N.  138. 

Where  there  are  several  tenants  or  occupiers  of  the  land,  Who  to  he 
who  are  defendants,  each  of  them  must  be  served  with  the 
summons,  otherwise  they  might  be  affected  by  an  order  of  the 
justices,  without  having  an  opportunity  of  being  heard  in 
the  matter;  therefore,  where  one  was  served  with  the  summons, 
and  an  order  was  made  against  all,  a  prohibition  was  granted: 
Ex  parte  Henderson,  1  N.S.W.  273.  A  defendant  appearing  ff^j^^. 
to  a  summons  under  this  section  and  taking  part  in  the  pro* 
feedings  before  the  magistrate,  waives  any  irregularity  in  the 
service  of  the  summons:  Ea  parte  Godfrey,  14  W.  N.  222; 
but  see  Ea  parte  Jackson,  post  p.  87. 

(i)  District:  The  district  is  proved  by  the  Government />«»*<• 
Gazette  of  5th  Oct.,  1865.  In  a  proceeding  by  a  landlord 
Against  his  tenant  under  s.  23,  the  complainant  must  prove 
that  the  premises  are  situate  within  the  Petty  Sessions  Dis- 
trict of  the  court  in  which  the  case  is  heard:  Ea  parte  Smith, 
4  S.  R.  110;  21  W.  N.  26. 

23.  (2)  If  at  the  time  and  place  appointed  in  and  Proceedinjn  at 
hy  sach  sommonSy  or  at  any  adjournment  thereof 
(whether  the  tenant  or  occupier  appears  or 
iiot),  guch  landlord  or  such  agent  gives  due 
proof  according  to  law  to  the  satisfaction  of 
the  justices  (a)  before  whom  the  matter  is  heard, 
or  the  majority  of  them,  of  the  creation  and  of 
the  expiration  or  determination  (b)  in  manner  afore- 


Digitized  by 


Google 


78 

No.  18,      said  of  the  tenancy,  and  that  such  landlord  then  ] 

and  had  at  the  time  of  the  service   of  the   sb 

mons  upon  the  tenant  or  occupier  lawful  right  (c) 

against  such  tenant  or  occupier  to  the  posseasion 

such  land,  and  that  the  tenant  or  occupier  agai] 

whom  such  summons  is  issued  was  the  tenant  in  p 

session  or  the  actual  occupier  of  such  land  at  the  ti 

of  the  service  of  such  summons,  then   (upon  pr< 

of  the  service  of  the  summons  in  case  the  tenant 

occupier  does  not  appear)  the  said  justices,  or  1 

majority  of  them  (d),  unless  reasonable  cause  (e) 

shown  or  appears  to  them  to  the  contrary,  may — 

(a)  adjudge  the   landlord  by   or   for   or 

whose  behalf  such  information  shall 

exhibited   entitled  to   possession  of  su 

land  (f ) ;  and 

(6)  award  to  the  said  landlord   or  to  so 

agent     by     whom     such    information 

exhibited  his  costs  to  be  assessed  by  t 

said  justices  or  the  majority  of  them ;  ai 

(c)  issue  a  warrant    (g)   under  their  han 

directed   to    the    constables    and     pea 

ofiScers  of  or  acting  in  or  for  the  distri 

or  place  within  which  such  land  is  situfi 

(h),  or  to  any  of  them,  or  to  any  oth 

person  as  a  special  bailiff  in  that  beha 

requiring  and  authorising  them  or  hii 

within  a  period  to  be  therein  named,  n 

less  than  seven  nor  more  than  thirty  de 

days  from  the  date  of  such  warrant, 

enter  (by  force  if  needful)  into  such  lai 

and  to  give  possession  of  the  same  to  su( 

landlord  or  such  agent  on  his  behalf,  ai 

such  warrant  shall  be  a  sufficient  auth 

rity  to  such  constables,  peace  officers,  < 

bailiff  to  enter  upon  such  land  with  su< 

assistants  as  they  or  he  may  deem  nece 

sary,  and  to  give  possession  accordingly 
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(a)  Justices  I  *'  It  is  the  first  and  paramount  duty  of  magis-  act  No.  18, 

"  trates  in  this  colony,  when  matters  come  before  them  in  ^^i^^^  ^^^' 
"which  they  have  to  exercise  summary  jurisdiction,  to  tako 
"full  and   complete  depositions,   or  to   see    that    they    are 
"taken":  Eof  parte  Wood,  6  W.  N.  78. 

(b)  Creation  and  expiration  or  determination:   To  cresXn  Creation  and 
a  tenancy  there  must  have  been  an  assent  on  the  part  of  the  dS^^^^i^, 
tenant:  Em  parte  Huhhard,  Tarl.  T.  R.  172;  Ea>  parte  Qruer, 

8  W.  N.  44.  The  question  whether  the  tenant  has  attorned, 
or  paid  rent  by  mistake,  or  with  the  intention  of  creating  a  CrwtUm. 
tenancy,  is  a  matter  for  the  justices  to  decide  and  the  ,Court 
will  not  interfere  with  their  discretion:  Ew  parte  MullenSj 
14  S.  C.  R.  183.  A  proviso  in  a  mortgage  deed  providing 
lor  the  possession  of  the  mortgagor  until  default,  sometimes 
operates  as  a  re-demise  and  creates  a  tenancy:  Farrington  v. 
Smith,  20  V.  L.  R.  90;  but  a  proviso  for  quiet  ^joyment  by 
the  mortgagor  of  the  mortgaged  premises  imtil  default,  can- 
not, coupled  with  a  proviso  for  redemption,  operate  as  a  re- 
demise, if  the  mortgage  be  not  executed  by  the  mortgagee; 
and  even  if  it  can  so  operate  cannot  do  so  beyond  the  term 
fixed  for  payment:  Bowling  v.  Farrell,  3  S.  R.  42;  20  W.  1»J. 
27;  see  also  Tenaitoy  hy  attornment,  ante  p.  29;  Tenancy 
at  voiU,  ante  p.  63. 

Where  justices  refused  to  admit  an  agreement  for  a  lease  Uate  not  under 
signed  by  the  parties  or  any  evidence  in  reference  thereto  on 
the  ground  that  it  should  ha^ve  been  under  seal,  a  prohibi- 
tion was  granted,  the  lease  being  clearly  good  and  admissible: 
Ess  parte  Fitzgerald,  Wat.  &  0*C.  Dig.  194. 

Where  defendant  has  been  proved  to  the  satisfaction  of  the  Ettoppd. 
justices  to  be  the  tenant  of  the  premises,  he  cannot  set  up 
the  title  of  a  third  person:  Rees  v.  Davies,  4  C.  B.  (N.  S.) 
56;  Barhour  v.  Barlow,  Ck)le  on  Ejectment  655n;  and  set; 
Tenancy  hy  estoppel,  ante  p.  28.  Where  a  landlord  has 
demised  by  deed  lands  to  a  tenant,  the  latter  cannot  at  the 
expiration  of  the  lease  dispute  the  former's  title,  even  though 
he  was  not  put  in  possession  by  the  landlord:  Ea  parte  Maher, 
18  W.  N.  169;  and  the  defendant  is  estopped  from  relying  on 
defects  in  title  shown  by  plaintiff  in  stating  his  case,  where 
he  has  been  proved  to  have  paid  rent  to  the  person  through 
whom  plaintiff  claims,  the  defects  being  antecedent  to  this 
payment:  Mcintosh  v.  Pollard,  Legge  1035.  But  although  Emdionhy 
a  tenant  cannot  deny  that  the  person  by  whom  he  was  let  varamou 
into  possession  had  title  at  that  time,  yet  by  a  plea  averring 
an  eviction  by  title  paramount,  he  may  do  so.  Moreover, 
by  a  similar  plea  the  tenant  may  show  that  his  lessor's  title 
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is  determined.  The  tenant  need  not  prove  an  actual  eviction 
by  legal  process  or  otherwise,  providing  his  new  holding  be 
bona  fide  and  there  be  no  collusion:  Hatfield  v.  Alford,  l<egge 
330;  cf.  Sergeant  v.  Nash,  Field  and  Co.,  (1003)  2  K.  B.  304; 
8ee  also  note  (e)  to  s.  11,  ante  p.  42;  Tenancy  by  estoppel, 
ante  p.  28. 

As  to  the  creation  of  tenancies  arising  out  of  the  relation 
of  mortgagor  and  mortgagee:  See  notes  (a)  and  (f)  to  s. 
23  (1),  supra  pp.  GO,  75,  and  Tenancy  by  attornment,  ante 
p.  29. 

Where  it  was  proved  that  defendant  was  a  yearly  tenant 
of  the  premises  and  that  his  tenancy  began  on  Ist  Jan., 
but  in  what  year  was  not  shown,  the  justices  having  made  an 
order  for  delivery  of  possession,  a  prohibition  was  granted  on 
the  ground  that  there  had  not  been  "  due  proof  of  the  creation 
**  of  the  tenancy  ** :  Ew  parte  Murphy,  Legge  976.  But  Innes, 
J.,  said  of  this  case:  "As  to  whether  it  is  necessary  to  shew 
"  the  exact  date  of  the  creation  of  the  tenancy,  I  express 
"  no  opinion.  From  the  case  of  Ew  parte  Murphy,  it  appears 
"  to  be  necessary  to  show  the  date  of  the  creation  of  the 
"tenancy,  but  that  is  not  a  very  satisfactory  report,  and 
"  some  further  inquiry  would  have  to  be  made  as  to  the 
"accuracy  of  the  report,  before  the  Court  would  act  upon  it:" 
Ex  parte  Keogh,  9  W.  N.  207.  But  in  the  recent  case,  Clii- 
dell  V.  Oibney,  21  W.  N.  237,  the  Full  Court  expressly  followed 
Em  parte  Murphy,  supra,  and  held  that  in  a  proceeding  under 
this  section  the  informant  must  prove  the  date  of  the  creation 
of  the  tenancy.      See  also  Ew  parte  Milesich,  2  W.  N.  50. 

It  seems  that  where  during  the  currency  of  a  lease  a  tiiird 
party  comes  into  possession  and  pays  the  rent  stipulated  in 
the  lease,  the  landlord  may,  after  re-entry  in  default  of  pay- 
ment take  proceedings  imder  this  section,  and  it  is  not 
necessary  for  the  landlord  to  prove  an  assignment  to  the 
person  in  occupation,  it  being  a  presumption  of  law  in  such 
a  case  that  such  person's  occupation  is  referable  to  the  lease 
notwithstanding  that  the  lease  contains  a  covenant  against 
assignment  without  the  written  consent  of  the  landlord  and 
no  such  consent  has  been  proved:  per  Madden,  C.J.,  in  Oreg^ 
V.  Goodall,  17  A.  L.  T.  231;  2  A.  L.  R.  44. 

Where  a  sub-lessee  is  evicted  by  the  head  lessor  and  the 
lessee  thereafter  resumes  possession,  he  thereby  puts  an  end 
to  the  eviction  and  revives  the  tenancy:  Uhde  v.  Asche,  S 
N.S.W.  472. 

As  to  the  distinction  l>etween  the  creation  of  a  tenant 
and  of  a  license :  See  Lease  not  a  license,  ante  p.  9. 
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An  agreement  to  work  land  on  the  halves  STstem  does  not  act  No.  18. 
create  a  tenancy:  Ex  parte  Duggan,  19  W.  N.  260;  but  where  ]^^'  ^* 
under  an  agreement  M.  demised  land  to  F.  who  agreed  to 
work  the  land  and  pay  to  M.  half  the  proceeds  of  the  sale  of 
all  the  produce  grown  on  the  land,  the  Court  held  that  a 
toiancy  was  created:  Ew  parte  Foster,  3  S.  R.  645;  20  W.  N. 
228;  but  see  also  Ew  parte  Mc Andrew,  21  W.  N.  20;  ante 
p.  64,  where  it  was  decided  that  in  a  somewhat  similar 
case  a  tenancy  at  will  was  not  created.  The  Court,  however, 
refrained  from  deciding  that  no  tenancy  was  created.  As  to 
whether  such  agreements  should  be  in  writing:  See  Poulter 
T.  Killingbeck,  1  B.  &  P.  397;  Waddington  v.  Bristow,  2  B. 
4  P.  452;  note   (c)   to  s.  4,  Statute  of  Frauds,  post  p.  354. 

Justices  have  no  jurisdiction  to  make  an  order  until  a  de-  Dttsrmination 
termination  of  the  tenancy  has  been  proved:  Ew  parte  Gray,  <^ ••P**'"'**"*- 
Wat  k  O'C.  Dig.  193;  nor  where  the  determination  is  by 
forfeiture:  Ex  parte  Keogh,  Wat.  &  O'C.  Dig.  194;  Doe 
d.  Cundey  v.  Sharpley,  15  M.  &  W.  568;  Arden  v.  Boyce, 
(1894)  1  Q.  B.  796;  Sutherland  v.  Darcy,  17  A.  L.  T.  153; 
see  also  Ew  parte  Clarke,  Wilk.  A.  M.  (7th  ed.)  741; 
note  (a)  to  s.  23  (1),  ante  p.  60.  Where  premises  were  let 
in  July,  1891,  at  a  yearly  rent,  and  later  the  tenant  agreed 
in  writing  in  consideration  of  the  landlord  foregoing  certain 
property,  "to  give  up  quiet  and  peaceful  possession  of  the 
"  farm  and  premises  I  now  occupy  to  him  or  his  duly  appoin- 
"ted  agent  on  19th  April,  1893."  The  landlord  fulfilled  his 
part  of  the  agreement  but  the  tenant  refused  to  deliver  up 
possession,  it  was  held  that  there  was  not  sufficient  evidence 
of  the  determination  of  the  tenancy  and  that  the  written 
agreement  did  not  amoimt  to  a  surrender,  but  was  only  an 
agreement  upon  which  the  landlord  might  have  sued:  Ex 
parte  Keogh,  9  W.  N.  207;  and  in  Doe  d,  Tindal  v.  Roe. 
2  B.  &  Ad.  922,  it  was  held  that  the  Act  does  not  apply 
even  to  cases  of  surrender.  As  to  surrender:  See  notes  (b) 
and  (d)  to  s.  3,  Statute  of  Frauds,  post  pp.  349,  352. 

The  Act  does  not  apply  to  a  lessee  for  a  term  of  years  hold-  Notice  to  quu. 
ing  over  after  notice  to  quit  given  by  himself,  where  the 
tenancy  has  not  expired  by  effluxion  of  time:  Doe  d.  Cardigan 
V.  Roe^  1  D.  &  R.  540.  The  procedure  under  this  section 
is  only  available  where  a  tenancy  is  determined  in  the  ordin- 
ary course  by  effluxion  of  time  or  by  notice  to  quit  by  either 
landlord  or  tenant,  that  is,  where  a  tenant  holds  over  after 
the  expiration  of  his  lease  or  after  the  expiration  of  a  notice 
to  quit  in  case  of  a  tenancy  from  year  to  year:  Per  Lopez 
LJ.,  in  Arden  v.  Boyce,  (1894)   1  Q.  B.  796;  supra;  but  note 
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that  the  words  of  the  English  County  Courts  Act  are  "de- 
"  termined  by  a  legal  notice  to  quit."  See  also  Friend  v. 
Shaw,  20  Q.  B.  D.  374;  Notice  to  Quit— generally,  ante  p.  69. 

Where  there  is  no  evidence  that  a  tenancy  eidsted  or  has 
been  determined:  See  Ew  parte  Wood,  6  W.  N.  78. 

The  grant  of  a  lease  of  land  gives  to  the  lessee  a  right 
to  determine  the  tenancy  of  any  tenants  at  will  occupying 
the  same,  and  to  enter  thereon:  Hogan  v.  Hand,- Legge  1244; 
14  Moore  P.  C.  310.  So  also  a  tenancy  at  will  is  determined 
by  a  legal  mortgage  of  the  premises  by  the  owner^  and 
knowledge  of  the  mortgage  by  the  tenant  at  will:  Jarmatk 
V.  Hale,  (1899)  1  Q.  B.  994;  and  after  the  mortgage  a  new 
tenancy  at  will  may  be  created  between  the  parties  so  as  to- 
cause  the  Statute  of  Limitations,  (3  &  4  Will.  IV  c.  27)^ 
to  begin  to  run:  ib.;  cf.  also  Lynes  v.  Snaith,  (1899)  1  Q.  B. 
486;  and  Day  v.  Day,  L.  R.  3  P.  C.  751. 

Where  the  plaintiff  entered  into  a  verbal  agreement  with 
the  defendants,  to  lease  certain  lands  at  a  certain  rental., 
and  the  plaintiff  went  into  possession  pending  the  prepara- 
tion of  the  lease,  and  when  the  lease  was  prepared  he  de- 
clined to  sign  it,  and  the  defendants  thereupon,  without 
making  a  formal  demand  of  possession,  entered  upon  the 
land,  the  plaintiff  then  suing  for  trespass  and  assault;  it 
was  held  that  imtil  the  lease  was  prepared  plaintiff  was  only 
tenant  at  will  and  that  defendant's  entry  upon  the  land 
determined  the  tenancy:  Wickham  v.  Rice,  4  W.  N.  9. 

See  also  notes  (a),  (b),  (d),  and  (f)  to  s.  23  (1),  pp.  60^ 
62,  69,  &  75,  respectively  supra;  and  note  (e)  to  s.  lU 
ante  p.  42. 

(c)  Lawful  right  to  possession:  See  notes  to  s.  23  (1)> 
supra  p.  60. 

(d)  Majority  of  justices:  A  case  was  heard  before  and 
decided  by  five  magistrates,  but  the  warrant  of  possession  was 
signed  by  only  two  of  them.  Held  that  a  rule  nisi  for  a 
prohibition  must  go,  the  warrant  not  being  under  the  hand 
of  the  majority  of  the  adjudicating  justices;  but  that  the 
other  adjudicating  justices  might  sign  the  warrant  at  an)' 
time  before  the  making  absolute  of  the  rule  and  the  warrant 
thus  amended  would  be  valid:  Ece  parte  Mullens,  14  S.  C.  IL 
183. 

(e)  Reasonable  cause:  On  an  application  by  A.  for  a  war- 
rant against  B.,  A.  alleged  that  he  was  lessee  of  C.  and 
that  B.  was  his  sub-tenant  at  will,  while  B.  set  up  that  A 
was  his  agent  to  obtain  the  lease  from  C.  It  was  held 
that  the  justices  might  go  behind  the  lease  from  C.  to  A. 
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and  if  they  found  that  A.  was  the  agent  of  B.  and  held  the  Act  No.  is, 
lease    as    his    trustee,   that  would  be  "reasonable  cause":  ^^»«-2S(2). 
Mackeit  v.  Shields,  16  A.  L.  T.  38. 

(f)  Adjudication — Order:   Where  the  adjudication  of  the  AdiudietUioH^ 
justices  was  that  the  tenant  should  give  up  possession  to  the 

"Terry  Estate,"  the  Court  amended  the  order  by  inserting 
the  names  of  the  executors  of  the  Terry  Estate:  Ea  parte 
Mobhs,  17  W.  N.  156.  In  making  an  order  under  this  sec- 
tion, the  justices  ordered  the  defendant  to  pay  costs  and 
awarded  imprisonment  in  default  of  pajrment  of  the  costs,  imprisonmtnt 
Held  that  the  part  of  the  order  awarding  imprisonment  was  f^  ****^* 
bad,  but  that  the  Court  could,  on  an  application  for  a  pro- 
hibition, amend  the  order  by  striking  out  the  imprisonment: 
Ex  parte  Maker,  18  W.  N.  169.  But  later  Cohen,  J.,  said  of 
this  case:  "My  attention  has  been  called  to  the  case  of  Ew 
**  parte  Maher,  in  which  I  held  that  an  order  which  awarded 
"imprisonment  in  default  of  payment  of  costs  in  a  proceed- 
"ing  under  the  Landlord  and  Tenant  Act,  1899,  was  bad. 
"  When  I  gave  that  decision  the  matter  was  not  fully  argued, 
"and  my  attention,  although  drawn  to  s.  7  of  the  Act  No 
"71  of  1900,  was  not  drawn  to  s.  2  of  that  Act.  I  desire 
"  now  to  say,  that  in  view  of  that  section  should  the  question 
"again  come  before  me,  I  shall  feel  myself  at  liberty  to  re- 
"consider  that  decision  ":  Eod  parte  Maher,  18  W.  N.  246. 

Section  7  of  Act  No.  71  of  1900,  (now  s.  82  of  Act  No. 
27  of  1902),  allows  imprisonment  in  default  of  payment  of 
costs  and  s.  2  of  No.  71  of  1900,  repealed  all  Acts  inconsist- 
ent with  its  provisions.  Section  2  of  No.  27  of  1902, 
repealed  inter  alia,  No.  71  of  1900,  for  the  purposes  of  con- 
solidation. Cf.  ss.  23  (5)  and  31,  post  pp.  85,  91.  As  to 
whether  a  married  woman  can  be  imprisoned  for  non-payment 
of  costs:  Cf,  Em  parte  Ridley,  20  W.  N.  221,  and  s.  3  (5)  of 
Married  Women's  Property  Act,    (No.  45  of  1901). 

See  note  (g),  infra,  and  Commissioner's  Memorandum,  ante 
p.  3. 

(g)  Warrant:  The  original  section,  taken  with  the  original  Wammi. 
Schedule  forms  of  adjudication  and  warrant,  raises  consider- 
able difficulties:  (See  Ew  parte  Cahill,  7  W.  N.  138).  The 
Schedules  have  been  altered  to  remove  these  difficulties  and 
obscurities,  and  to  agree  more  clearly  with  the  law  in  the  Act ; 
Commissioner's  Memorandum:  ante  p.  3. 

The  warrant  is  construed  to  issue  at  the  time  of  the 
adjudication,  (imless  suspended  under  s.  26),  and  if  issued 
musi  bear  that  date  and  be  signed  within  thirty  days  from 
that  date:  Todd  v.  Enticott,  13  V.  L.  R.    (L.)    475;   and  it 
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for  No.  18,        must  mention  a  specific  time  for  execution  which  is  not  less 

1899,  8.  28  (2)        , 

(8).  than  seven  nor  more  than  thirty  clear  days  from  its  date: 

Ex  parte  Cahill,  7  W.  N.  138.       See  also  note   (d),  supra. 

An  order  made  under  this  section  that  a  warrant  should 
issue  for  "  putting  the  said  estate  into  possession  of  the  said 
"  land  within  10  dear  days  from  the  date  thereof,"  was  held 
bad:  Em  parte  Mohhs,  17  W.  N.  156,  and  note  (f),  supra; 
and  of.  Commisaioner's  Memorandum,  supra,  and  form  of  war- 
rant in  Schedule  E,  post  p.  160. 

Where  a  warrant  had  issued  and  been  suspended  under  s. 
26  and  the  action  been  determined  against  the  tenant,  it 
was  held  that  a  second  warrant  might  issue  at  the  instance 
of  the  landlord  on  the  same  order:  In  re  Smith,  Ex  parte 
Hunter,  4  W.  W.  &  A'B.  (L.)  276.  The  warrant  may 
issue  at  any  time  after  the  adjudication,  only  the  period  for 
the  execution  thereof  being  prescribed:  Ex  parte  O'Neil,  Add. 
Dig.  336;  but  cf,  report  in  S.  M.  H.  28th  April,  1864;  In  n 
Smith,  Ex  parte  Hunter,  supra;  R.  v.  Ponton,  Ex  parte  Hendy, 
4  A.  J.  R.  160. 

Where  a  warrant  is  improperly  obtained  and  put  in  execu- 
tion under  the  Statute,  trespass,  not  trespass  on  the  case  is 
the  proper  remedy:  Doe  d.  Darlington  v.  Prit chard,  4  M.  & 
G.  783;  Edmunds  v.  Pinniger,  7  Q.  B.  668. 

The  eflfect  of  a  warrant  is  not  to  suspend  the  landlord's 
common  law  right  of  entry  until  the  period  therein  named 
has  expired:  Jones  v.  Foley,  (1891)   1  Q.  B.  730. 

In  R,  V.  Cleveland,  Ex  parte  Edwards,  6  V.  L.  R.  (L.)  147; 
1  A.  L.  T.  9,  it  was  held  that  where  the  warrant  substantially 
follows  the  requirements  of  the  Act,  the  Court  will  not 
quash  it  on  strictly  technical  objections;  but  cf.  Ex 
parte  Cahill,  supra.  In  case  of  irregularity  the  ten- 
ant may  pursue  his  remedies  imder  the  Act.  See 
also  Doe  d.  Darlington  v.  Pritchard,  supra;  and  cf.  s.  29, 
infra.  .  Cf.  also  At t field  v.  Box,  and  Griffiths  v.  MoDougall, 
note   (a)  to  s.  31,  post  p.  92. 

See  note   (f),  supra. 

Constable sxt'  (h)   Constable  executing  warrant:  No  officer  is  justified  in 

eutwg  warrant*    executing  a  warrant  under  this  section,  except  a  constable  or 

peace  officer  of  the  district  within  which  the  premises  are 

situate:    Jones  v.   Chapman,    14   M.   &  W.    124;    2   D.  &  L- 

907. 

23.  (3)  No  entry  upon  any  such  warrant  shall  be 
made  on  a  Sunday,  Good  Friday,  or  Christmas  Day, 
or  at  any  time  except  between  the  hours  of  nine  of 
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the  clock  in  the  morning  and  four  of  the  clock  in  act  no.  is. 

.,         f.  1809, 8. 28  (•). 

the  afternoon.  (4).  (6),  («). 

23.  (4)  If  such  landlord  or  agent  fails  to  appear  or 
to  give  such  proofs  as  aforesaid  at  the  time  and  place 
aforesaid,  such  justices  or  the  majority  of  them  may 
dismiss  his  information,  and  award  to  the  person 
against  whom  such  information  is  exhibited,  his  costs 
to  be  assessed  by  such  justices  or  the  majority  of 
them. 

Where  the  justices  after  hearing  the  evidence  on  both  sides  JHtmisgal  •/ 
come  to  a  conclusion  in  favour  of  the  defendant,  they  should  •*"***•<"»*• 
dismiss  the  complaint  and  not  strike  it  out:  per  a* Beckett ,  J., 
in  Snotchall  v.  Harper,  21  A.  L.  T.  16;  6  A.  L.  R.  190.       The 
dismissal  of  a  summons  under  this  section,  on  the  ground  that  Bffect  of, 
there  was  insufficient  evidence  of  the  creation  of  the  alleged 
tenancy,  is  not  a  determination  that  there  is  not  and  never 
had  been  a  tenancy,  and  does  not  preclude  the  landlord  from 
giving  evidence  of  a   tenancy   in  a  subsequent  action:    Clis- 
dell  V.  Oibney,  21   W.  N.  237.       Nor  does  such  a  dismissal 
operate  as  a  judgment,  to  estop  the  landlord  from  bringing 
an  action  at  law,  because  under  s.  26  a  decision  in  favour  of 
the  landlord  does  not  conclude  the  tenant:  /&. 

23.  (5)  All  costs  awarded  under  the  provisions 
hereof,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  distress,  shall  be  recoverable  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person 
adjudged  or  ordered  to  pay  the  same. 

See  Justices  Act,  (No.  27  of  1902,  consolidating  Act,  No.  Levy  and  dit-^ 
71  of  1900),  8.  82,  which  abolishes  levy  and  distress  and 
empowers  justices  to  award  imprisonment  in  lieu  thereof; 
cf.  also  s.  31,  irifra;  Ex  parte  Maker,  18  W.  N.  169,  246; 
9upra  p.  83,  and  note  (f)  on  that  page;  Commissioner's 
Memorandum,  ante  p.  4;  and  Form  of  adjudication  and 
award  of  costs,  Schedule  E,  post  p.  158. 

23.  (6)  The  proceedings  upon  the  hearing  of  the 
matter  of  any  such  information  as  aforesaid  shall  be 
conducted  as  near  as  may  be  in  accordance  with  the 
proceedings  upon  the  trial  of  an  issue  of  fact  in  the 
Supreme  Court,  and  the  parties  to  such  information 
shall,  by  themselves,  their  counsel,  or  attorneys,  have 
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18.       the  like  right  of  addressing  the  Court  as  well  in  reply 
$  (1),    as  othenvise  as  the  parties  upon  the  trial  of  any  such 

issue  of  fact  in  the  Supreme  Court  would  have  or  be 

entitled  to. 

•  jus-  24.  The  justices  by  whom  such  adjudication  is 
^'  made  may  postpone  the  issuing  of  such  warrant  and 
rfl«-  other  proceedings  under  such  adjudication,  or  sus- 
pend the  execution  of  such  warrant  and  other  pro- 
ceedings for  any  period  not  exceeding  fifteen  dear 
days  from  the  day  of  such  adjudication,  either  upon 
such  terms  as  to  security  or  otherwise  or  absolutely 
without  imposing  any  terms  as  to  such  justices  seems 
meet. 

Cf,   note    (g)    to  8.   23    (2),   supra   p.   83;    and   see  s.  26, 
infra, 

^^'  25.   (1)  Such  summons  shall  be  served  three  clear 

*•  days  before  the  day  appointed  for  the  hearing  of  the 
^-  matter  of  the  information  upon  which  the  same 
issues,  and  such  summons  shall  be  served  by  deliver- 
ing the  same  or  a  duplicate  thereof  personally  to  the 
person  summoned  thereby,  or  in  case  notwithstanding 
all  due  diligence  in  that  behalf  such  person  cannot 
be  personally  served  as  aforesaid,  then  by  leaving  the 
same  with  the  wife  or  servant  of  such  person  or  some 
other  competent  person,  either  on  the  land  in  respect 
of  which  such  summons  has  been  issued  or  at  the  place 
of  abode  of  the  person  so  summoned,  and  in  all  such 
cases  as  aforesaid  the  person  serving  such  summons 
shall  explain  the  nature  and  effect  thereof  to  the 
person  to  whom  the  same  or  the  duplicate  thereof  is 
delivered,  unless  such  last-mentioned  person  shall  pre- 
vent such  explanation  from  being  made. 

25.  (2)  If  notwithstanding  all  due  diligence  in 
that  behalf  it  is  from  any  cause  impracticable  to 
serve  such  summons  in  any  of  the  ways  aforesaid, 
then  the  posting  of  the  same  or  a  duplicate  thereof  on 
some  conspicuous  part  of  the  land  in  respect  of  which 
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the  same  has  been  issued  shall  be  deemed  to  be  good  f^^^  ^  ^j. 
service  of  such  summons.  26  (i),  (2). 

Service  of  aummona:  See  note  (h)  to  s.  23  (1),  ante  p.  77.  Service  of 
A  summons  was  served  on  the  wife  of  defendant,  but  noc 
explained  to  her.  The  defendant  appeared  before  the  justices, 
•objected  to  this  defect  in  the  service,  and  on  the  magistrates 
determining  to  go  on  with  the  case,  asked  for  and  obtained 
a  postponement  for  half  an  hour.  At  the  end  of  that  time 
the  justices  refusing  another  adjournment,  the  defendant 
withdrew  and  the  justices  adjudicated.  Held  that  the  de-  irregularity. 
fendant  had  not  bv  his  appearing  before  the  magistrates  lost 
his  right  to  urge  the  objection  as  a  ground  for  a  prohibition. 
His  mere  corporeal  "  presence "  was  not  an  "  appearance  *' 
entitling  the  justices  to  proceed:  Ex  parte  Jackson,  Add.  Dig. 
17;  Ex  parte  Burder,  Add.  Dig.  331;  cf.  Ex  parte  (Godfrey, 
14  W.  N.  222;  ante  p.  77.      See  also  s.  32,  infra. 

26.  (1)  If  any  tenant  or  occupier  against  whom  Bxmoion^o^ 
any  such  warrant  is  granted  offers  at  the  time  when  suspended 

•^  ^  upon  Mcurity 

the  adjudication  in  respect  thereof  is  made  to  give  *^**'®^  ^ 
security  to  defend  an  action  of  ejectment  or  other  c^ery  of  the 
appropriate  action  against  him  for  recovery  of  pos- 

rbid  s.  5. 

session  of  the  land  in  question  in  the  Supreme  Court  (a), 
or  any  other  Court  (b)  having  competent  jurisdiction 
in  that  behalf  to  be  brought  by  or  on  behalf  of  the 
landlord,  by  or  for  or  on  whose  behalf  the  informa- 
tion upon  which  such  adjudication  is  made  has  been 
exhibited,  then  the  execution  of  such  warrant  and 
all  other  proceedings  under  such  adjudication  shall 
he  suspended  for  three  clear  days. 

(a)  See  note  (g)  to  s.  23  (2),  ante  p.  83  and  note 
(a)  to  s.  31,  post  p.  92.  Cf.  Clisdell  v.  Qilney,  21  W.  N. 
W;  ante  p.  86. 

(b)  The  District  Court  is  such  a  court:  Ex  parte  Hinch- 
^liffe,  note  (a)  to  s.  17,  ante  at  p.  50. 

26.  (2)  If  during  that  interval  such  tenant  or 
weupier  gives  to  such  landlord,  his  executors  and 
administrators,  security  by  a  joint  and  several  bond 
t)f  two  other  responsible  persons,  to  be  approved  of 
by  the  justices  by  whom  the  matter  of  such  inf  orma- 
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ACT  Wo,  18,  tion  is  heard,  or  the  majority  of  them,  in  such  sum 
tt  (1)**  *  of  money  as  to  them  (regard  being  had  to  the  value 
of  such  land  and  to  the  probable  cost  of  such  action, 
and  the  probable  length  of  time  which  must  elapse 
before  the  same  can  he  determined)  seems  reasonable, 
and  they  direct,  conditioned  to  be  void  (in  case  such 
landlord,  his  heirs,  executors,  or  administrators  suc- 
ceeds in  such  action),  upon  payment  of  all  such  costs 
of  suit  as  are  awarded  to  or  recovered  by  such  land- 
lord, his  heirs,  executors,  or  administrators  in  such 
action,  and  of  all  mesne  profits  of  the  said  land 
accruing  between  the  time  of  such  adjudication  and 
the  time  when  such  landlord,  his  heirs,  executors,  or 
administrators  obtain  possession  of  such  land  by 
virtue  of  such  action,  and  of  all  such  costs  as  are 
awarded  by  such  justices,  or  the  majority  of  them, 
to  be  paid  by  such  tenant  or  occupier  to  such  landlord 
or  his  agent,  then  such  warrant  shall  not  be  executed 
or  put  in  force,  but  shall  be  void ;  and  no  further  pro- 
ceedings shall  be  taken  under  or  in  pursuance  of  such 
adjudication  for  recovery  of  such  last-mentioned  costs 
or  otherwise. 

Bond.  On  an  application  for  the  delivering  up  of  a  bond  under 

8.  27,  it  must  appear  that  the  bond  was  given  within  the 
provisions  of  this  section:  Whiddan  v.  Franklyn,  7  W.  N.  4. 
See  also  note  (g)  to  s.  23  (2).  For  form  of  bond:  See 
Schedule  E,  post  p.  161. 

Bond  to  be  27.    (1)   Every  such  bond  shall  be  approved  ot 

oSSflod^by***  and  certified  as  so  approved  of,  by  the  justices  by 
whom  the  matter  of  such  information  is  heard,  or  the 
majority  (a)  of  them,  by  a  memorandum  (b)  in 
writing  signed  by  them,  which  memorandum  shaU  be 
on  or  annexed  to  such  bond  (c). 

(a)  See  note   (d)  to  s.  23   (2),  ante  p.  82. 

(b)  For  form  of  memorandum:  See  Schedule  E,  post  p.  1^- 

(c)  See  Whiddon  v.  Franklyn,  7  W.  N.  4  and  note  to  s.. 
26   (2),  supra. 


justioee. 
ibid,  ■.  6. 
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27.   (2)  The  Court  in  which  any  such  action  of  act  no.  is, 
ejectment  or  other  action  for  the  recovery  of  the  land  fs),  (4)!'Jl  ^^^* 
in  question  is  brought,  or  any  Judge  of  such  Court,  Mode  tor 

,.        .  I.  ,  ,    ,  /  parties  to  bond 

may,  upon  apphcation  of  any  party  bound  by  such  to  obtain  re- 

'         .  ,  ,     .    .  .  liefincaeeof 

bond,  his  heirs,  executors,  or  adnunistrators,   m  a  deuy  on  the 

part  of  the 

summary  way  give  such  relief  to  the  person  making  landlord  or 
such  application,  or  make  such  other  order  in  the 
premises  as  may  be  agreeable  to  justice;  and  every 
rule  or  order  made  by  such  Court  or  Judge  thereupon 
shall  have  the  nature  and  effect  of  a  defeasance  to 
such  bond. 

27.  (3)  If  any  unreasonable  delay  occurs  in  the 
bringing  or  prosecuting  such  action  of  ejectment,  or 
other  action  for  recovery  of  such  land,  then  the  Court 
in  which  such  action  is  brought,  or  any  Judge  thereof, 
or  in  case  no  such  action  has  been  brought  and  been 
depending,  then  any  Court  having  competent  juris- 
diction to  entertain  any  such  action  or  any  Judge  of 
any  such  Court,  may,  upon  application  of  the  parties 
bound  by  any  such  bond,  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  in 
a  summary  way  order  such  bond  to  be  cancelled  and 
given  up  to  the  person  making  such  application,  or 
make  such  other  order  in  the  premises  as  may  be 
agreeable  to  justice. 

27.  (4)  If  a  rule  or  order  is  thereupon  made  by 
any  such  Court  or  Judge  ordering  such  bond  to  be 
cancelled,  then  such  bond  shall,  upon  the  making  of 
such  rule  or  order,  be  thenceforth  void,  but  without 
prejudice  to  any  action  or  other  remedy  thereon  for 
any  previous  breach  of  the  condition  or  defeasance 
thereof. 

28.  It  shall  not  be  lawful  to  bring  any  action  or  Protection  of 
prosecution  against  the  said  justices  by  whom  such  «Sbi2?'etc? 
warrant  as  aforesaid  has  been  issued,  or  against  any  ihid.  s.  7. 
constable,  peace  officer,  or  bailiff  by  whom  such  war- 
rant has  been  executed  for  issuing  such  warrant  or 
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When  Und* 
lord's  title 
good  not  to  be 
deemed  a  tree- 
Muer.  but  be 
lUble  by  Action 
on  the  case  for 
•ny  irregulaiity. 

Ibid,  s.  8. 


Aorifo.18,       executiD^  the  same  respectively  by  reason  that  the 

30  (i)?*('2).  ■    *  landlord,  by  or  for  or  on  whose  behalf  the  same  is 

obtained,  had  not  lawful  right  to  the  possession  of 

the  land  in  respect  of  which  such  warrant  has  issued. 

See  note  (h)  to  s.  23   (2),  ante  p.  84. 

29.  In  all  cases  where  at  the  time  of  executing  any 
such  warrant  (a),  the  landlord,  by  whom  or  for  or 
on  whose  behalf  such  warrant  has  been  obtained,  has. 
as  against  the  person  in  possession  of  such  land,  law- 
ful right  to  the  possession  thereof,  then  neither  such 
landlord,  nor  his  agent  nor  any  other  person  acting 
on  his  behalf,  shall  be  deemed  to  be  a  trespasser  by 
reason  merely  of  any  irregularity  or  informality  in 
the  mode  of  proceeding  for  obtaining  x)os8ession 
under  the  authority  of  this  Part  of  this  Act,  but  the 
party  aggrieved  may  bring  an  action  on  the  case  (b) 
for  any  such  irregularity  or  informality. 

(a)  See  note  (g)  to  s.  23  (2)  and  Jones  v.  Foley,  there 
cited,  ante  p.  84. 

(b)  See  note  (g)  te  s.  23  (2)  and  Doe  d.  Darlington  t. 
Pritchard,  ante  p.  84,  and  other  cases  there  cited.  Cf.  also 
note  to  8.  31,  post  p.  94. 

30.  (1)  No  such  warrant,  nor  anything  herein 
contained,  shall  protect  any  landlord  by  whom,  or  for 
or  on  whose  behalf,  any  such  warrant  for  the  delivery 
of  possession  of  any  land  is  obtained  as  aforesaid, 
from  any  action  which  may  be  brought  against  him 
by  any  person  in  possession  of  such  land,  or  any  part 
thereof,  for  or  in  respect  of  any  entry  upon  or  taking 
possession  thereof,  under  or  by  virtue  of  any  such 
warrant,  where  such  landlord  at  the  time  of  executini? 
the  same  has  not,  as  against  such  person  in  possession, 
lawful  right  to  the  possession  thereof. 

30.  (2)  In  all  such  cases  as  last  aforesaid  such 
landlord  shall  be  liable  in  respect  of  such  entry  and 
taking  possession  in  like  manner  a^s  if  the  same  had 
been  made  or  taken  by  him,  or  by  his  direction,  with- 
out the  authority  of  any  such  warrant. 


Act  not  to 
protect  per- 
sons who  have 
no  legal  right. 

tbid.  8.  9. 


JLnd  in  such 
ease  landlord 
to  be  deemed 
a  trespasser. 
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30.   (3)  Nothing  herein  contained  shall  prejudici- act  jto.  is, 
ally  affect  any  rights  to  which  any  person  may  be  s?7i  )"*  ^  ^'^' 
entitled  as  out-going  tenant  by  the  custom  of  the 
country  or  otherwise. 

See  notes  (g)  and  (h)   to  8.  23   (2),  ante  pp.  83,  84. 

Aioay  Ooing  Crops :  When  the  tenant  knows  at  what  time  Away  going 
his  term  will  end,  as  in  the  case  of  a  lease  for  years,  aU  JJ^Jj^jf  *"' 
crops  not  severed  when  the  term  expires,  become  the  property 
of  the  landlord:  Co.  Litt.  55  a;  2  Bla.  Comm.  145;  Caldecott 
V.  Smyihies,  7  C.  &  P.  808.  This  eflfect  may  be  avoided 
by  express  agreement  or  by  proof  of  a  custom  to  the  con- 
trary; See  Boraston  v.  Qreenl  16  East  71.  Custom  can  only  ciutom. 
be  inferred  from  a  large  number  of  individual  acts,  and  the 
only  proof  of  the  existence  of  a  custom  must  be  by  the  multi- 
plication OE  aggregation  of  a  great  number  of  particular  in- 
stances: Anderson  v.  l^ttdey,  20  N.S.W.  412;  16  W.  N.  83. 
As  to  custom,  etc.:  See  Redman  L.  &  T.  {5th  ed.)  pp.  472 
€t  seq.;  Woodfall  L.  &  T.  (17th  ed.)  p.  155;  Wigglesworth  v. 
Dallison,  1  Smith  L.  C.  (11th  ed.)  545.  But  even  if  a  custom 
or  agreement  can  be  proved,  it  only  attaches  where  the  tenancy 
expires  in  the  ordinary  course,  and  does  not  attach  where  the 
tenancy  is  determined  by  forfeiture:  Siloock  v.  Farmer ,  46 
L.  T.  404;  nor  where  it  is  abandoned  by  the  tenant:  England 
V.  Shearburn,  52  L.  T.  22;  Whit  taker  v.  Barker,  1  Cr.  &  M. 
US;  nor  by  bankruptcy  of  tenant:  Ex  parte  Whittington, 
Buck  87;  Ex  parte  Maundrell,  2  Mad.  315.  As  to  customs 
in  contracts  of  tenancy:  See  Wigglesworth  v.  Dallison,  I 
Smith  L.  C.  (11th  ed.)  at  555  and  notes  thereto,  and  as  to  how 
far  custom  will  supersede  the  general  law:  See  Pitt  v.  Jones, 
5  N.S.W.  1,  at  7,  12;  Morris  v.  Ehsworth,  1  S.  C.  R.  App.  at 
66.  As  to  distresa  on  Growing  Crops:  See  post  p.  125.  See 
also  notes  to  8  Anne  c.  14,  post  p.  338. 

31.  (1)  In  all  proceedings  under  this  Part  of  this  conduct  d 
Act  not  herein  expressly  provided  for,  the  same  shall  where  no  ex- 
be  regulated  and  conducted  in  accordance  with  the  ^'^  ^^ 
provisions  of  the  law  in  force  for  the  time  being  re-      (i).* 
specting  summary  proceedings  before  justices  of  the 
peace  out  of  sessions,  and  all  such  provisions  shall, 
80  far  as  the  same  are  applicable,  be  in  force  and 
observed  in  all  proceedings  under  this  Part  of  this 
Act  not  herein  expressly  provided  for ;  but  no  person 
shall  be  imprisoned  (b)  for  non-payment  of  any  costs 
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ACT  No.  18,       awarded  under  the  provisions  of  this  Part  of  this 

1899,  B.  81  (1),       A    X 
(2),  (8).  Act. 


And  provteions 
therein  as  to 
prohibition  to 
apply  to  pro* 
ceedings  under 
this  Act. 


APPEALS. 


31.  (2)  Any  person  who  feels  aggrieved  by  any 
order,  adjudication,  or  warrant  made  or  issued  under 
the  provisions  of  this  Part  of  this  Act,  shall  have  the 
like  power  of  applying  to  the  Supreme  Court  or  any 
Judge  thereof,  in  order  to  obtain  a  prohibition  to 
restrain  any  justice  of  the  peace  by  whom  any  such 
order,  adjudication,  or  warrant  may  be  made  or 
issued,  and  the  landlord  or  agent,  or  tenant  or  occu- 
pier, or  other  person  interested  in  maintaining  the 
same,  from  proceeding  (or  from  further  proceeding 
as  the  case  may  be)  upon  or  in  respect  of  the  same  as 
by  the  Act  fovrteenth  Victoria  number  forty -three,  or 
by  any  other  Act  in  force  (c)  for  the  time  being,  is 
given  to  any  person  feeling  aggrieved  by  the  sum- 
mary convictions  or  orders  of  justices  of  the  peace. 

31.  (3)  All  the  provisions  of  the  said  last-recited 
Act,  or  any  other  Act  in  force  (c)  for  the  time  being, 
in  reference  to  applying  for  and  obtaining  a  prohibi- 
tion in  respect  of  such  summary  convictions  and 
orders,  shall  apply  to  and  be  in  force  in  respect  to 
every  such  order,  adjudication,  and  warrant  made 
or  issued  under  the  provisions  of  this  Part 
of  this  Act,  and  shall  be  applied  in  like  manner, 
as  far  as  practicable,  as  if  every  such  order,  adjudica- 
tion, or  warrant  were  such  a  summary  conviction  or 
order  as  aforesaid. 

(a)    APPEALS. 

See  s.  26  (1);  note  (a)  to  s.  23  (1),  and  Part  V  of 
Justices  Act,  (No.  27  of  1902).  In  Victoria  there  have  been 
decisions  to  the  effect  that  a  party  is  limited  to  the  methods 
of  appeal  prescribed  by  sections  corresponding,  (though  not 
exactly),  with  ss.  26  and  31  of  this  Act:  See  Attfield  v.  Box, 
12  V.  L.  R.  7;  7  A.  L.  T.  Ill;  Tait  v.  Wolfe,  22  V.  L.  R.  403; 
Hunter  v.  Daly,  3  A.  L.  R.  (C.  N.)  37;  but  these  cases  do 
not  appear  to  have  been  followed  in  the  more  recent  decisions: 
See  Griffiths  v.  McDovgal,  16  A.  L.  T.  29;  Lumley  v.  Wood, 
(1900)  6  A.  L.  R.  (C.  N.)  61. 
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Prohibition:    As   to  procedure    in:    See    Justices    Act,   ss.  AciNo.  18, 
"2117.  }?S^'"- 

Where  proceedings  have  been  taken  by  an  agent,  the  rule 
Dial  need  not  call  upon  the  landlord  to  show  cause:  Ex  parte 
Glasgow,  5  W.  N.  153.  A  nile  nisi  cannot  be  granted  by  a 
single  Judge  in  term  time  imless  imprisonment  has  been 
awarded  or  the  fine  exceeds  £30:  Eo  parte  Oruer,  8  W.  N.  8; 
and  cf.  s.  114  of  Justices  Act,  (No.  27  of  1902).  Where  an 
<»rder  was  made  directing  defendant  to  deliver  up  possession 
and  pay  the  costs  of  the  proceedings  and  in  default  of  pay- 
ment imprisonment  for  seven  days  and  a  rule  nisi  was  ob- 
tained returnable  before  the  Judge  in  Chambers,  it  was 
held  that  the  nile  could  not  be  made  returnable  in  that  form, 
but  should  have  been  made  returnable  before  the  Supreme 
Court  or  a  Judge  sitting  as  the  Supreme  Court:  Ex  parte 
Dent,  1  S.  R.  368;  18  W.  N.  270.  An  order  for  restitution  of 
the  premises  will,  if  justice  require  it,  be  included  in  a  rule 
absolute  for  a  prohibition  to  stay  proceedings  under  the 
Act:  Ex  parte  Wooley,  9  S.  C.  R.  305.  The  order  in  that 
case  was  as  follows :  "  It  is  ordered  that  a  writ  of  prohibi- 
^*tion  do  issue,  etc.;  and  it  is  further  ordered  that  the  said 
"J.  S.  do  forthwith  restore  and  deliver  up  possession  of  the 
"same,  (land  and  premises),  to  the  said  C.  W."  Vf.  Bartofi 
V.  Elliott,  infra,  where  a  similar  order  was  made,  the  appeal 
being  by  special  case  stated.  See  also  note  (a)  to  s.  23  (1), 
^nte  p.  60. 

Special  case  stated:  Under  s.  101  of  Justices  Act,  (No.  27  Special  ease 
of  1902),  any  party  dissatisfied  with  the  determination  by  ********* 
any  justices  in  the  exercise  of  their  summary  jurisdiction,  of 
any  information  or  complaint,  as  being  erroneous  in  point 
of  law,  may  within  certain  fixed  periods  after  such  determina- 
tion, apply,  in  the  manner  prescribed  by  that  section,  to  the 
justices  to  state  and  sign  a  case  for  the  opinion  of  the  Supreme 
Court.  In  Barton  v.  Elliott,  3  W.  N.  110,  a  case  was  stated 
and  Barley,  C.J.,  held  that  the  Court  was  entitled  imder  s.  6 
of  45  Vic.  No.  4,  (now  s.  105  of  No.  27  of  1902),  to  reverse 
the  determination  of  the  justices  and  order  the  delivery  up 
of  the  premises  in  question  within  14  days. 

Proceeding  in  the  nature  of  mandamus:  If  the  justices  re-  proeesdingt in 
fuse  to  exercise  their  powers  under  the  Act,  the  landlord  or  JJl^^'JJ/^ 
agent  may  apply  for  a  rule  to  the  Supreme  Court  requiring 
them  to  show  cause  why  they  should  not  be  ordered  to  exer- 
cise them:  See  Justices  Act,  (No.  27  of  1902),  s.  134;  R,  v 
Cottim,  15  Q.  B.  at  574;  but  see:  Ex  parte  Fulder,  8  Dowl. 
535;  Ex  parte  Davy,  2  Dowl.   (N.  S.)  24;  and  Cole  on  Eject- 
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ACT  No.  18, 
1899,  8.  31  (8). 


Appeal  to 
QuarUr 


Injunction. 


ImprUonment. 


ment  ante,  note  (a)  to  a.  23  (1),  at  p.  61.  Where  justices 
decided  that  a  warrant  should  be  issued  and  the  tenant  inti- 
mated that  he  would  give  sureties  and  bring  trespass  in 
accordance  with  the  Act  and  no  attempt  was  made  to  take  out 
the  warrant  imtil  long  after  the  expiration  of  thirty  dayp, 
upon  the  magistrates  refusing  to  sign  it,  a  rule  was  made 
absolute  for  a  mandamus,  the  Court  also  deciding  that  the 
landlord  should  be  allowed  his  costs  if  he  was  successful  in 
the  action  about  to  be  brought  against  him:  R.  v.  Panton^ 
4  A.  J.  R.  150. 

Appeal  to  Quarter  Sessions:  By  s.  122  of  the  Justices  Act, 
(No.  27  of  1902),  every  person  who  under  the  provisions  of 
any  Act  past  or  future,  is  entitled  to  an  appeal  against  any 
order  of  a  justice  or  justices  founded  on  such  Act,  may 
appeal  to  a  Court  of  Quarter  Sessions  against  such  order, 
etc.  By  s.  31  (2)  supra,  a  statutory  prohibition  lies  against 
the  summary  convictions  or  orders  of  justices:  (See  note  (c^ 
infra).  In  Ex  parte  Oesselmann,  2  S.  R.  at  164;  19  W.  N. 
at  143,  Owen,  J.,  said:  "Now  a  statutory  prohibition,  though 
"  in  form  a  prohibition,  is  in  substance  an  appeal.  .  .  . 
"  This  Court  in  dealing  with  applications  for  a  statutory 
"  prohibition  has  always  considered  the  same  matter  as  in 
"  an  application  for  a  new  trial,  such  as  the  effect  of  wrongful 
"  admission  or  rejection  of  evidence,  ....  and  in  fact 
"every  matter  that  could  properly  be  brought  before  the 
"  Court  if  in  form  it  had  been  an  appeal."  Moreover,  by  »• 
26  of  the  L.  &  T.  Act,  a  procedure  is  provided  which  in  sub- 
stance amoimts  to  a  method  of  appeal  from  the  adjudication 
of  justices.  Quaere  therefore,  whether  an  appeal  lies  to  the 
Quarter  Sessions  imder  s.  122  of  the  Justices  Act.  Cf,  Etc 
parte  Marw,  7  S.  C.  R.  at  346;  Em  parte  Wedlock,  20  N.S.W. 
at  355;  16  W.  N.  117;  but  cf.  Wharton  v.  Schofield,  22  W.  N. 
38. 

Injunction:  A  motion  for  an  injunction  restraining  the 
lessor  from  proceeding  to  obtain  a  warrant  of  possession  under 
this  Act,  will  not  be  granted  where  the  justices  have  reserved 
and  not  yet  given  their  decision  on  an  application  for  a 
warrant:  Mitchell  v.  Bpong,  6  A.  L.  R.  37;  20  A.  L.  T.  200. 
See  also  Forfeiture  of  Leases  Act,  No.  66  of  1901,  s.  1  {\), 
post  p.  179. 

(b)  Imprisonment:  See  Ex  parte  Maher,  18  W.  N.  169,  246, 
and  supra,  note  (f)  to  s.  23  (2),  at  p.  83,  and  quare 
whether  the  concluding  words  of  s.  31  (1),  are  not  repealed 
by  ss.  2  and  82  of  Justices  Act,  (No.  27  of  1902),  and  «.  2  of 
the  Act  No.  71  of  1900. 
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(c)  Act  in  force:  The  Act  14  Vic.  No.  43,  8.  12  gave  to  any  Act  No.  18, 
person  aggrieved  by  the  Bummary  order  of  any  justices,  the  32,^3!*' 
right  to  apply  to  the  Supreme  Court  for  a  prohibition.    This  -*«<<»» /<>«»• 
section  has  been  repealed  by  the  Consolidating  Justices  Act, 
(No.  27  of  1902),  88.  112,  114. 

32.  No  objection  shall  be  taken  or  allowed  to  any  Power  ot 
information,  complaint,  summons,  conviction,  or  war- 
rant made  or  preferred  under  or  by  virtue  of  this 
Part  of  this  Act  for  any  alleged  defect  in  substance 

or  in  form,  or  for  any  variance  between  it  and  the 
evidence  adduced  on  the  part  of  the  complainant,  but 
if  any  such  variance  or  defect  appears  to  the  justices 
present  at  and  acting  in  the  hearing  of  the  case,  they 
may,  upon  such  terms  as  they  think  fit,  cause  the  said 
proceedings  to  be  amended  and  to  adjourn  the  hear- 
ing of  the  case  to  some  future  day  if  necessary. 

See  notes    (h)   to  s.  23    (1),  ante  p.  77;    (f)   to  s.  23   (2), 
ante  p.  83;  and  (a)  to  s.  31,  supra, 

33.  (1)  The  forms  in  Schedule  E  to  this  Act,  or  Fonns. 
any  other  forms  to  the  like  effect,  may  be  used  in  the  /w*.  ••  i». 
carrying  out  of  the  provisions  of  this  Part  of  this  Schediiie  r 
Act. 

33.  (2)  This  enactment  shall  not  invalidate  any 
information,  summons,  adjudication,  order,  bond, 
warrant,  or  other  proceeding  which  may  be  laid  or 
drawn  in  any  other  appropriate  form  or  manner. 
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Act  No.  18, 
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Dbtrbss. 


History, 


Slapp  V.  Wtbb. 


PnambUto  16 
Vie,  No,  11. 


Bnglith 

SUauU9in 

1ort€, 


PART  V. 

Distress  for  rent  and  replevin 
This  part  re-enacts  16  Vic.  No.  11,  (see  infra), 

NOTE  ON  DISTRESS. 
A  distress  has  been  defined  as  the  taking  of  a  peraonal 
chattel,  without  legal  process,  from  the  possession  of  a  wrong- 
doer, into  the  hands  of  the  party  grieved,  as  a  pledge  for  the 
redressing  of  an  injury,  the  performance  of  a  duty,  or  the 
satisfaction  of  a  demand:  Wharton,  Law.  Lex.;  see  also 
Bradby  Dist.  p.  1.  Various  statutes  were  passed  in  Eng- 
land in  early  times  dealing  with  this  subject:  See  post,  p.  330. 
At  common  law  and  under  the  earlier  statutes  a  distress  for 
rent  could  not  be  sold,  and  this  remedy  was  therefore  ineffec 
tual:  3  Bla.  Comm.  14;  Bullen  Dist.  (2nd  ed.)  p.  12.  To  meet 
this  diflSculty  2  W.  &  M.  c.  5,  post  p.  337,  was  passed 
giving  the  landlord  a  right  to  sell  the  distress  under  certain 
conditions.  This  Act  was  followed  by  others  dealing  with 
the  same  subject:  See  post,  p.  338.  In  Blapp  v.  Webb, 
1  S.  C.  R.  App.  54;  post  p.  328,  the  Supreme  Court  on  the 
16th  October,  1850,  decided  that  certain  portions  of  the 
English  law  r^ulating  distress  for  rent  were  not  in  force 
in  the  colony,  and  on  the  19th  December,  1851,  "an  Act  to 
regidate  Distresses  for  Rent  and  Replevins,"  (15  Vic.  No. 
11),  was  passed  by  the  local  Legislature.  The  preamble  of 
that  Act  recited  "Whereas  doubts  exist  whether  it  is  lawful 
"in  this  colony  to  sell  any  goods  or  chattels  distrained  for 
"rent  and  it  is  expedient  to  remove  such  doubts  and  to 
"regulate  the  manner  of  making  such  distresses  and  sale 
"in  future,  as  well  as  the  mode  of  commencing  and  conduct 
"  ing  actions  of  replevin  in  cases  of  distress  for  rent.  Be  it 
"therefore  enacted,  etc."  That  Statute  which  is  now  con- 
solidated in  the  Act  No.  18  of  1899,  ss.  34-65,  then  provided 
for  the  procedure,  etc.,  in  cases  of  distress  for  rent:  See  infra. 
About  16  years  after  the  passage  of  15  Vic.  No.  11,  on  th* 
19th  December,  1866,  the  Supreme  Court  decided  that  portions 
of  11  Geo.  II  c.  19  were  in  force  in  New  South  Wales.  It  is 
now  necessary,  therefore,  to  have  regard  not  only  to  the 
consolidating  Statute,  (No.  18  of  1899),  but  also  to  certain 
English  enactments,  more  especially  11  Geo.  11  c.  19.  In  some 
cases  no  doubt  the  provisions  of  the  old  English  statutes  have 
been  supplanted  by  the  local  enactments;  but  in  the  absence 
of  judicial  decision  upon  the  exact  portions  which  can  be 
applied,    it    has    been    seen    fit    to    reprint   the    whole    of 
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11  Gte.  II  e.   19  and  references  to  the  other  old  EnglUh  act  No.  ig, 
«Daotment8  dealing  with  the  law  of  distrese:  See  po9t,  p.  830.  ""^ 

Ab  beforementioned  {anie  p.  59)  the  Victorian  consoU- 
dating  Statute  includes  those  provisions  of  11  Geo.  n  c.  19 
mideh  the  LegH»lsture  of  that  State  deemed  applicable.  Cases 
thereon  are  referred  to  in  this  work.  See  also  generally: 
Notes  on  old  English  Statutes,  post  p.  327. 

What  is  a  diairesMi  See  Note  on  distress,  supra;  notes  to  What  it  a 
s.  61,  post  p.  139;  Illegal,  Irregular,  and  Bocessive  distress,  *»*'«^- 
post  p.  109;  and  11  Qeo.  II  c.  19,  post  pp.  3^7  et  seq. 

The  English  law  with  regard  to  the  procedure  in  making 
a  distress  is  somewhat  different  from  that  in  force  in  N.S.W.;  iHffttrenee  in 
but  the  following  cases  are  important,  as  showing  what  is  -^'v'***  '*»•'• 
necessary  to  create  a  distress  in  the  first  instance,  and  in  con- 
sidering what  state  of  things  will  entitle  the  persons  interested 
to  assume  that  a  distress  has  in  fact  been  made. 

After  entry,  (see  post  p.  105)  to  complete  the  ^stresB  Seixure. 
there  must  be  a  seizure.  The  person  distraining  usually 
takes  hold  of  some  chattel  and  declares  that  he  takes  it  in 
the  name  of  all  the  other  goods  on  the  premises,  or  so  much 
of  them  as  may  be  necessary  to  satisfy  the  rent:  Dod  y. 
Monger,  6  Mod.  215;  Bullen  Dist.  (2nd  ed.)  p.  153.  But  no 
particular  acts  or  words  are  necessary.  Any  distinct  exprea* 
sion  of  intention  will  be  sufficient:  Hutchins  v.  Scott,  2  M. 
A  W.  809;  Bullen  Dist.  153-4;  and  it  is  not  necessary  to 
remain  in  actual  possession:  Jones  v.  Biemstevn,  (1900)  lAduaipot- 
Q.  B.  100.  '"*'^' 

Walking  round  a  demised  wharf,  leaving  a  written  notice  What  tttdleie 
that  distraint  had  been  made  on  goods  left  lying  there  and  ^'*^' 
that  they  would  be  sold  if  not  replevied,  and  then  going  away 
leaving  no  one  in  possession,  was  held  an  actual  seizure: 
8wann  v.  Falmouth,  8  B.  &  C.  456;  2  M.  &  Ry.  534;  (but 
in  N.S.W.  the  provisions  of  ss.  34,  35,  and  36  must  also  be 
complied  with).  However,  where  A.  entered  B.'s  house  and 
said  that  he  had  come  to  make  a  distress  and  began  taking 
an  inventory,  but  finding  that  he  had  made  a  mistake,  left 
the  house  without  removing  any  of  the  goods,  it  was  held  that 
A's  acts  did  not  amount  to  a  distress:  Spice  v.  Webb,  2  Jur. 
943.  But  it  seems  that  the  fact  of  a  bailiff  going  to  the 
tenant's  house  and  pressing  for  payment  of  rent  alleged  to 
be  due  and  for  expenses  of  the  levy,  but  touching  nothing  and 
miking  no  inventory  and  then  withdrawing  on  the  toiant 
paying  under  protest  the  rent  and  expenses,  prevents  the 
landlord  from  saying  that  there  had  been  no  actual  distress: 
HnteUns  y.  Scott,  2  M.  &  W.  809.      And  where  a  landlord 
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^^No.  18,  entered  to  distrain  for  rent,  with  the  tenant's  assent  made  up- 
*  from  a  list  given  him  by  the  tenant  an  inventory  of  the 
furniture  in  the  house,  put  a  man  in  possession,  and  handed 
the  tenant  the  inventory  but  did  not  go  into  the  rooms  whcrr 
the  articles  were,  it  was  held  that  a  distress  had  been  made 
of  the  articles  mentioned  in  the  inventory:  Tennant  v.  Fieldf 
8  E.  &  B.  336.  So  a  refusal  by  the  landlord  to  allow  a  piano- 
to  be  removed  by  the  owner  until  the  rent  of  the  premises  was 
paid  by  the  tenant  who  had  hired  the  piano,  was  held  to  be 
a  distress  although  there  had  been  no  laying  on  of  hands  and 
no  actual  seizure:  Cramer  v.  Mott,  L.  R.  5  Q.  B.  367;  but 
note  that  in  N.S.W.  the  person  distraining  unless  he  be  the 
landlord  must  be  authorised  by  warrant  as  required  by  s.  34. 

Where  a  bill  of  sale  holder  in  possession  in  the  house  of 
the  grantor,  was  told  by  the  landlord,  (who  was  there  for 
the  purpose  of  distraining),  that  he  would  not  allow  the 
goods  to  be  removed  till  the  rent  was  paid  and  that  he  was 
prepared  to  resist  the  removal  by  force,  and  the  bill  of  sale 
holder  thereupon  made  no  further  attempt  to  remove  the 
goods,  it  was  held  that  the  landlord  had  not  converted  the 
goods:  England  v.  Cowley,  L.  R.  8  Ex.  126.  In  Werth  v, 
London  and  Westminster  Loan  etc.  Co.,  5  T.  L.  R.  321,  it 
appeared  that  the  landlord  had  six  -days  after  the  bill  of  sale 
holder  first  went  into  possession,  put  his  hands  on  part  of  the 
goods  and  declared  that  he  distrained  them  for  his  rent  and  it 
was  held  that  the  goods  were  distrained  and  that  their  subse- 
quent removal  was  wrongful.  But  where  in  fact  no  rent 
was  owing  and  to  avoid  the  removal  of  the  tenant's  goods 
under  legal  process,  the  landlord  distrained,  the  distress  was 
held  good  as  against  the  tenant,  but  void  as  against  a  third 
person:  Sims  v.  Tuffs,  6  C.  &  P.  207.  See  also  Within  what 
time  distress  may  he  levied,  post  p.  104,  and  Bills  of  Sale  Act,. 
post  p.  225. 

After  seizure  the  goods  may  be  impoimded:  See  s.  51  and 
notes  thereto,  post  p.  139. 

When  the  right  may  he  exercised  i  At  common  law  to  distraiu 
(1)  the  landlord  must  be  entitled  to  the  reversion,  (see  Who 
may  distrain,  infra),  (2)  the  distress  must  be  made  during 
the  existence  of  the  tenancy,  (infra),  (3)  the  rent  must  issue 
out  of  corporeal  hereditaments,  {infra),  (4)  must  be  certain, 
{infra),  and   (5)   must  be  in  arrear,   (infra). 

As  to  (1)  see  p.  102  post. 

(2).  To  enable  a  landlord  to  distrain  at  common  law  there 
must  be  an  actual  existing  demise,  and  an  entry  under  a 
mere  agreement  for  a  lease,  without  payment  or  acknowledg- 
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ment  of  rent,  will  not  entitle  the  owner  of  the  premiaes  to  Aor'Ko.  18, 
distrain:  Dunk  v.  Hunter,  6  B.  &  Aid.  322;  Began  v.  Johnson,  ^^^'  ^"'"■•• 

2  Taunt  148;  Hamerton  t.  Stead,  3  B.  &  C.  478;  Watson  t. 
Ward,  22  L.  J.  Ex.  161;  Regnart  v.  Porter,  7  Bing.  461;  but 
it  eeems  where  the  agreement  for  the  tenancy  specifies  a  fixed 
rent  and  there  is  entry  under  it,  the  landlord  may  distrain: 
Anderson  v.  Midland  Ry.  Co,,  30  L.  J.  Q.  B.  94.  In  England, 
however,  the  former  cases  are  no  longer  law  owing  to  the 
effect  of  the  Judicature  Act:  See  Redman  L.  &  T.  (5th  ed.) 
p.  337;  Bullen  Dist.  (2nd  ed.)  p.  24;  and  qucere  whether  in 
N.S.W.  the  effect  of  ss.  65,  34,  and  37  is  such  as  to  enable 
landlords  to  distrain  under  such  agreements. 

Where  a  purchaser  pays  a  deposit  on,  and  enters  into  pos- 
aession  of  premises  and  acknowledges  himself  a  weekly  tenant 
of  the  vendor  till  payment  of  the  balance  of  the  purchase 
money,  the  vendor  can  distrain  for  the  rent:  Yeoman  v. 
Ellison,  L.  R.  2  C.  P.  681. 

Furthermore  the  distress  must  be  before  the  termination 
of  the  tenancy :  See  Within  what  time  distress  may  he  levied, 
infra  p.  104. 

(3).  At  common  law  rent,  to  be  distrained  for,  must  be  (3).  Thsrent 
reserved  upon  a  letting  of  corporeal  hereditaments:  Co.  Litt.  ?"^^lu^ 
47    (a);   cf,  s.  66  and  notes  thereon,  post  p.   144.       There  *«'«*««in«ito. 
can  be  no  distraint  for  money  due  under  a  license:  Hancock 
V.  Austin,  14  C.  B.   (N,  S.)   634;  of.  Selby  v.  Greaves,  L.  R. 

3  C.  P.  604;  Marshall  v.  Schofield,  31  W.  R.  134;  62  L.  J. 
Q.  B.  68 ;  nor  for  money  due  for  the  use  of  mere  chattels :  Co. 
Litt  47  (a) ;  but  rent  of  furnished  lodgings  may  be  dis- 
trained for:  Neuman  v.  Anderton,  2  B.  &  P.  (N.  R.)  224. 
See  also  Note  on  Leases,  ante  pp.  14,  17. 

(4).   Furthermore   rent   must  be   certain   in   its   quantity  (4).  TA^rvni 
and  time  of  payment:  Co.  Litt.  96  (a) ;  but  if  there  are  any  »»"«<^«'^»- 
express  terms  by  which  the  amount  may  be  reduced  to  a 
certainty  it  is  sufiicient:   Orhy  v.  Mohun,  2  Vern.  531,  542; 
Co.  Litt.  96  (a)  and  142  (a) ;  In  re  Knight,  Em  parte  Voisey, 
21  Ch.  D.  442;  Daniel  v.  Chraoie,  6  Q.  B.  146;  Walsh  v.  Lons- 
dak,  21  Ch.  D.  9;  Bullen  Dist.    (2nd  ed.)   21.       Where  the  Where  time  for 
time  of  payment  is  not  specified  but  the  terms  are  general  J^JS/Sd.'*^ 
the  law  implies  yearly  payments:  Cole  v.  8ury,  Latch.  264; 
€ollett  Y.  Curling,  10  Q.  B.  786;  cf.  Gore  v.  Lloyd,  12  M.  &  W. 
463.       Where   there  was   entry   under   an   agreement   for   a 
lease  which  did  not  specify  the  amount  of  rent  and  the  tenant 
paid  a  certain  rent  for  two  years,  it  was  held  the  landlord 
might  distrain  for  the  like  rent  subsequently  becoming  due: 
Knight  v.  Benett,  3  Bing.  361.      Where  a  lease  is  void  as  to 
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part-  the    rent    i»   not    apportionaUe:    Neale  v*  MMdemmie, 
1  M.  &  W.  747;  Gardiner  v.  WiUiatMon,  2  B.  ^  Ad.  38«. 

(5).  A  landlord  cannot  distrain  until  rent  is  in  arrear,  that 
is,  until  the  day  after  the  rent  becomes  due:  Dibhld  v.  Bounter, 
22  L.  J.  Q.  B.  396;  but  where  rent  is  reserved  payable  in 
advance,  it  may  be  distrained  for  immediately  when  due: 
Walsh  V.  Lonsdale,  21  Ch.  D.  9;  London  and  W.  Loan  etc, 
Co,  V.  L.  and  N,  W.  By.  Co,,  (1893)  2  Q.  B.  49;  but  ^fdiere 
payable  in  advance  "  if  required ''  demand  must  first  be  made: 
Williams  v.  Holmes,  8  Ex.  at  863;  and  see  London  and  W, 
Loan  etc,  Co,  v.  L,  and  N,  W,  By,  Co,,  supra.  Where  a 
tenant  by  mistake  paid  one  month's  rent  twice  to  a  collector, 
and  the  landlady  at  the  end  of  the  next  month  distrained  lor 
that  month's  rent,  it  was  held  {Stephen,  C.J.,  diss,)  that 
the  distress  was  illegal  and  that  the  overpayment  amounted- 
to  a  payment  in  advance:  "S eaves  v.  Hughes,  10  S.  C.  R.  177. 

The  right  to  distrain  may  be  suspended,  as  against  a  tenant 
or  stranger,  either  by  agreement  or  by  conduct  of  the  land- 
lord inducing  the  belief  that  he  will  not  distrain:  Fowke% 
V.  Joyce,  2  Vem.  129;  Horsford  v.  Webster,  1  O.  M.  &  K. 
696;  Miles  v.  Furber,  L.  R.  8  Q.  B.  77;  Papi  v.  Westacoti 
(1894)  1  Q.  B.  282.  Where  a  landlord  agrees  that  on  a 
certain  condition  precedent  being  fulfilled,  he  will  not  dis- 
train, there  must  be  strict  compliance  with  that  condition: 
Welsh  V.  Bose,  6  Bing.  at  643.  An  agreement  to  take  interest 
in  arrear  does  not  take  away  the  landlord's  right  to  distrain: 
Skerry  v.  Preston,  2  Chit.  245.  Where  rent  was  in  arrear 
and  the  agent  for  both  parties  paid  the  amoimt  of  the  rent 
to  the  landlord  and  the  tenant  afterwards  failed  to  pay  the 
same  to  the  agent  and  the  landlord  distrained,  it  was  held  to 
be  a  question  of  fact  for  whom  the  agent  acted  and  on  the 
determination  of  that  question  depended,  whether  or  not  the 
right  to  distrain  had  been  suspended:  Griffiths  v.  Chichester, 
7  Ex.  95n.;  and  of,  Parrott  v.  Anderson,  7  Ex.  93. 

The  fact  of  a  tenant  giving  a  Bill  of  Exchange  to  his  land- 
lord for  rent  overdue,  does  not  suspend  the  right  to  distrain, 
but  is  of  itself  some  evidence  of  an  agreement  to  suspend  the 
right  until  the  maturity  of  the  bill:  Davis  v.  Gyde,  2  A.  ft  IS. 
623;  4  L.  J.  K.  B.  84;  Palmer  v.  Bramley,  (1895)  2  Q.  B.  405; 
and  if  a  tenant  on  whom  his  landlord  has  distrained  for  rent, 
gives  a  promissory  note  for  the  amoimt  jointly  with  another 
person,  to  release  his  goods,  and  a  subsequent  distreM  is 
made  on  him  for  arrears  accruing  due  after  the  period  to 
which  the  note  referred,  the  produce  of  the  sale  of  the  latter 
distress  must  be  applied  in  discharge  of  the  note  and  not 
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in  diiebArge  of  the  gubsequent  rent:  Palfr^  v.  Baker,  3  Prioe  act  No.  18, 
572.  18W.DWK 

Where  parties  are   put  in   possession  under  an   order  of  Ori»r  of 
Court,  the  relationship  of  landlord  and  tenant  and  the  right  ^^^*        I 
to  distrain  are  suspended:  Murgatroyd  y.  Bilksione  etc,  Co,,  I 

05  L.  J.  Ch.  111. 

A  contract  by  the  landlord  to  sell  the  premises  to  the  lessee,  ContraH  of  wU 
suspends  the  right  so  long  as  the  contract  is  in  existence  ^  '*"''' 
and  enforceable:  Elite  t.  Wright,  76  L.  T.  522;  but  ef.  s.  55, 
post  p.  144. 

Payment  of  the  rent  or  a  Judgment  obtained  for  the  same  judgmttu, 
extinguishes  the  right,  even  though  the  judgment  be  unsatis- 
fled:  Chancellor  ▼.  Wehsier,  9  T.  L.  R.  568;  Potter  ▼.  Bradley, 
10  T.  L.  R.  445 ;  but  where  there  is  a  collateral  security  given 
t^  means  of  a  separate  contract  by  one  of  the  joint  contrac- 
tors, the  only  way  in  which  it  can  be  made  out  that  the 
original  debt  has  been  thereby  extinguished  is  by  shewing 
that  there  has  been  a  real  satisfaction  of  it  and  it  is  not 
enough  to  show  merely  that  a  judgment  has  been  obtained  on 
the  separate  contract  which  remains  unsatisfied:  Wegg- 
Proeser  v.  Evane,  (1895)  1  Q.  B.  at  117.  Moreover,  a 
distress  suspends  the  remedy  by  action  until  the  result  of  the 
distress  has  been  ascertained:  Lehain  v.  Philpott,  L.  R.  10  £x. 
at  246. 

When  goods  have  been  seized  in  execution :   See  notes  to  Erecutum, 
8.  39    (2),   at   p.    123;    and  as  to  landlord's  right   under   8 
Anne  c.  14  to  one  year's  arrears  of  rent  as  against  the  party 
iasuing  execution,  and  his  remedy  against  the  sheriff  for  re- 
moving goods  after  notice  of  claim  thereto:   See  notes  to  H 
Amie  c.  14,  poet  p.  338 ;   and  as  to  landlord's  right  to  dis-  waivir  of 
train  where  execution  has  been  waived:   See  notes  to  s.  39  «wcii(Mm. 
(2),  at  p.  124. 

A  landlord  cannot  distrain  for  double  rent  on  a  weekly  ExUnetion  of 
tenant  who  holds  over  after  notice  to  quit:  BulUvan  v.  Biehop,  '^^' 
2  C.  &  P.  359 ;  and  see  post,  p.  403 ;  nor  on  any  tenant  hold- 
ing over  after  notice  to  quit,  without  some  evidence  of  a 
renewal  of  the  tenancy:  Sullivan  v.  Bishop,  supra;  Jenner 
V.  Ckgg,  1  M.  &  Rob.  213;  Alford  v.  Vickery,  Car.  &  M.  280; 
but  cf.  8  Anne  c.  14,  ss.  6  &  7,  post  p.  340  and 
note  (c)  to  s.  1  of  11  Geo.  II  c.  19,  post  p.  369; 
nor  after  serving  a  tenant  with  notice  of  ejectment:  Bridges 
T.  Bmyth,  5  Bing.  410;  see  also  Cotesworth  v.  Spokes,  10 
C.  B.  (N.  S.)  103;  30  L.  J.  C.  P.  220;  and  cf.  Doe  d.  Wilkin- 
son V.  Ooodier,  10  Q.  B.  957,  and  post  p.  103. 

As  to  distraining  on  Companies:  See  post  p.  231.      As  to  Comfwniet. 
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power  of  landlord  to  distrain  in  event  of  tenant's  Bankruptcy: 
See  post  p.  212;  and  as  against  a  Bill  of  Sale  holder:  See 
po8t,  p.  225. 

The  common  injunction  to  stay  proceedings  at  law  doea 
not  extend  to  distress  for  rent,  this  may  be  stopped  by  re- 
plevying: Hughes  v.  Ring,  I  Jac.  &  W.  392;  and  where  a 
stranger  was  vexatiously  distraining  on  tenants  it  was  held 
the  landlord  could  not  obtain  an  injunction:  Beat  v.  Drake^ 
11  Hare  369;  but  see  Kidnere  v.  Harrison,  Gary  48,  where 
after  proceedings  in  Cliancery  had  begun,  one  of  the  parties 
"molested"  the  other  by  distress  and  the  Court  granted  an 
injunction:  See  also  Heming  v.  Emuss,  1  Price  386;  cf.  Shaw 
V.  Jersey,  4  C.  P.  D.  at  261.  Cf.  also  s.  10  (6)  Bankruptcy 
Act,   (No.  25  of  1898),  post  p.  212. 

See  generally,  Tender,  infra;  and  notes  to  s.  39,  post  p.  119. 

Who  may  distrain:  It  is  absolutely  necessary,  in  the 
absence  of  express  agreement  that  the  party  distraining  should 
be  always  entitled  to  the  reversion,  either  immediate  or  re- 
mote, of  the  land  out  of  which  the  rent  issues:  Bullen  Dist. 
(2nd  ed.)  p.  28;  Redman  L.  &  T.  p.  340,  and  cf,  s.  55  and 
note  thereon,  post  p.  144.  Where  during  the  currency  of 
one  lease,  the  landlord  grants  another  lease  to  commence  on 
the  expiration  of  the  former,  he  does  not  thereby  part  with 
his  reversion  so  as  to  preclude  him  from  distraining:  Smith 
V.  Day,  2  M.  &  W.  684;  but  if  one  of  several  joint  tenants 
conveys  away  his  interest  after  rent  has  become  due  to  all  of 
them,  such  rent  cannot  be  distrained  for:  Staveley  v.  Alcock, 
16  Q.  B.  636;  20  L.  J.  Q.  B.  320.  (As  to  joint  tenants:  Bee 
further  infra.)  Nor  can  a  lessee  who  has  assigned  his  term 
distrain  for  rent:  —  v.  Cooper,  2  Wils.  375;  Parmenter  v, 
Wehher,  8  Taunt.  593;  Preece  v.  Corrie,  6  Bing.  24;  Smith 
V.  Maplehack,  1  T.  R.  441;  Letois  v.  Baker,  (1905)  1  Ch.  46; 
but  a  tenant  from  year  to  year  who  imderlets  from  year  to 
year  may  distrain:  Curtis  v.  Wheeler,  Moo.  &  M.  493;  and 
so  may  the  assignee  of  the  party  entitled  to  the  reversion: 
Rogers  v.  Humphreys,  4  A.  &  E.  299,  at  314. 

Where  A.  leased  premises  in  his  own  name,  as  the  agent 
of  B.  and  occupied  portion  thereof  paying  rent  to  B.,  it  was 
held  B.  might  distrain  on  A.,  who  was  precluded  from  dis- 
puting B.'s  title:  Clarke  v.  Waterton,  8  C.  &  P.  365. 

A  mortgagee,  after  giving  notice  of  the  mortgage  to  a 
tenant  under  a  lease  prior  to  the  mortgage,  may  distrain  for 
rent  in  arrear  at  the  time  of  the  notice,  as  well  as  for  that 
which  accrues  afterwards:  Moss  v.  Oallimore,  1  Smith  L.  C 
(11th  ed.)  514  and  notes  thereon;  but  not  where  the  lease  is 
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made  after  the  mortgage:   Evans  v.  Elliott,  9  A.  &  E.  342;  Act  No.  18, 

«  L.  J.  Q.   R  61.       See  also  Towerson  v.  Jackson,    (1891)  ^^M.  Dnmass. 

-2  Q.  B.  484;   Keech  v.  Hall,  1  Smith  L.  C.    (11th  ed.)    611 

4ind  notes  thereon.       As  to  lands  under  the  R.  P.  Act,  how- 

-ever,  see  ss.  60  and  63  of  R.  P.  Act,  post  p.  309.       Where  R-  P-  ^<*' 

"the  mortgagor  attorns  tenant  to  the  mortgagee,  if  the  relation 

of  landlord   and  tenant   is   established   the   mortgagee   may 

distrain:  West  v.  Fritche,  3  Ex.  216;  18  L.  J.  Ex.  50;  Morton 

V.  Woods,  L.  R.  4  Q.  B.  293;  In  re  Threlfall,  Ex  parte  Queen's 

Benefit,  etc.,    16   Ch.   D.   274 ;    but   not   otherwise :    Clowes  v.  Mortgagor  and 

Hughes,  L.  R.  6  Ex.  160;   Pinhom  v.  8onster,  8  Ex.  763;  22  ntortgage4. 

L.  J.  Ex.  18;  nor  will  the  right  continue  after  the  tenancy 

lias  been  terminated  by  an    assignment    of    the    mortgage: 

Broum  v.  Metropolitan  Counties  etc.  Socy.,  1   E.  &  E.  832; 

i8  L.  J.  Q.  B.  236.      Further  a  mortgagor  in  possession  may 

give  a  mortgagee  power  to  distrain   for  interest  in   arrear: 

Chapman  v.  Beecham,  3  Q.  B.  723 ;  and  as  to  the  effect  of  such 

distress  on  the  right  of  mortgagee  to  bring  ejectment:    See 

Doe  d.  Wilkinson  v.  Ooodier,  10  Q.  B.  957;    16  L.  J.  Q.  B. 

436;   and  of.   Cotestoorth  v.   Spokes,    10   C.   B.    (N.S.)    103; 

and  see   ante,  p.    101.       A   mortgagee   in   possession   is   not 

chargeable  as  for  wilful  default,  in  declining  to  defend  an 

action  of  replevin  brought  by  the  owner  of  property  which 

was  on  the  premises  and  seized  imder  a  distress  for  rent  levied 

V  the  mortgagee:   Cocks  v.  Cray,   1  Giff.  77;   26  L.  J.  Ch. 

m7. 

One  of  several  joint  tenants  may  distrain  where  the  others  Joint  tetuaUt. 
•do  not  forbid  him  and  when  applied  to  merely  decline  to  act: 
Itohinson  v.  Hoffman,  4  Bing.  662;  3  C.  &  P.  234;  Pullen  v. 
Palmer,  3  Salk.  207;  5  Mod.  72.  And  where  one  of  two 
joint  tenants  demises  his  part  to  the  other  he  may  distrain 
for  the  rent  reserved  thereon:  Cowper  v.  Fletcher,  6  B.  &  S. 
464.  A  surviving  joint  tenant  may  distrain  for  arrears 
accrued  in  the  lifetime  of  his  deceased  companion:  BuUen 
Bist.  (2nd  ed.)  p.  49.  See  also  as  to  joint  tenants,  Stavely 
V.  Alcock,  supra. 

A  tenant  in  common  demising  his  share  to  his  companion,  TewnUain 
may  distrain  the  goods  and  chattels  of  such  companion: 
Brennan  v.  Hood,  4  Ir.  C.  L.  R.  332;  Bullen  Dist.  (2nd  ed.) 
!>.  61.  If  a  tenant  to  two  tenants  in  common  pay  rent  to 
•one  after  the  other  has  notified  him  not  to  do  so,  that  other 
may  distrain  for  his  share:  Harrison  v.  Bamhy,  6  T.  R.  246; 

«€e  also  Doe  d.  v.  Mitchell,  1  Bro.  &  B.  11;  Pouhs  v. 

^myth,  6  B.  &  Aid.  860.       Each  of  several  tenants  in  com- 
mon   may    distrain    separately    for  his  share  of  the  rent: 
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Aor  No.  18» 


hdgiMt- 


MunieipalUiet, 


FornUrenU 

99Ck. 


ForCrmcn 
renti. 


WUkin  what 
time  dittreiM 
may  be  levied. 


After  tunrise 
and  before 


Sunday. 


WhiiUy  y,  Roberta,  M'Cl.  &  Y.  107;  but  one  may  diatrain  to 
'the  names  of  all  if  not  forbidden  to  do  so  by  the  others: 
Oulleyv.  Spearman,  2  H.  Bl.  386. 

A  landlord  of  ready  furnished  lodgings  may  distrain:  NmD- 
man  v.  Anderiim,  2  B.  &  P.  (  N.  R.)  224. 

As  to  the  right  of  executors  to  distrain:  See  s.  S6,  pott 
p.  144;  where  the  landlord  becomes  bankrupt:  See  Bank- 
ruptcy Act,  post  p.  212. 

As  to  distress  by  Municipalities,  Board  of  Water  Supply,, 
^tc.,  Gaslight  Company,  Companies,  etc.,  etc.:  See  post. 

Formerly  no  distress  could  be  had  for  a  rent  charge  in  the 
absence  of  express  agreement,  but  by  4  Geo.  II  c.  28,  s.  5  a 
power  of  distress  was  attached  to  all  rents  seek.  See  as  to- 
this  Statute,  post  p.  341;  Bullen  Dist.  (2nd  ed.)  pp.  29-34. 

Under  s.  49  of  63  Vic.  No.  21,  (Crown  Lands  Act,  1889),. 
.the  Minister  for  Xiands  may*  recover  arrears  of  rent  or  other 
moneys  due  to  the  Crown  and  for  the  purpose  of  recovering- 
such  arrears  may  exercise  by  a  duly  authorised  agent  such 
powers  of  distress  as  are 'now  given  by  law  to  any  landlord. 

See  generally  When  the  right  may  he  ewercised,  supra;  notes- 
to  s.  34,  infra;  York  v.  Nicholson,  7  S.  C.  R.  99;  lUegai  Dis- 
tress, post  p.  109. 

Within  iohat  time  distress  may  be  leviedt  As  to  the  time- 
within  which  executors  may  distrain:  See  s.  56  (1),  (2),  post. 

A  distress  for  rent  must  be  made  after  sunrise  and  before 
sunset:  Aldenburgh  v.  Peaple,  6  C.  &  P.  212;  Tutton  v.  Darks^ 
6  H.  &  N.  647;  29  L.  J.  Ex.  271;  and  see  Cfordon  v.  Coim,. 
47  W.  R.  269;  and  distress  before  or  after  those  times,  respec- 
tively, is  illegal  though  there  be  daylight:  Tutton  v.  Darker 
supra, 

Redman  L.  &,  T.  (6th  ed.)  p.  346,  states  that  "distress 
"cannot  be  made  on  a  Sunday"  and  cites  s.  6  of  29  Car.  U 
c.  7,  as  an  authority;  but  that  section  merely  enacts  that 
service  or  execution  of  any  "writ,  process,  warrant,  order, 
'*  judgment  or  decree  "  on  a  Sunday  shall  be  void.  Woodfall 
L.  &  T.  (17th  ed.)  p.  515,  says  "it  is  conceived  that  distress 
is  not  process"  within  the  meaning  of  that  Act,  but  refers- 
to  Werth  v.  London,  etc.,  Co.,  5  T.  L.  R.  at  521,  (see  antr 
p.  98)  as  a  supposed  authority  to  the  contrary.  In  that 
case  Mathetc,  J.,  is  reported  to  have  said  "  No  doubt  (distress- 
"could  not  be  made  on  a  Sunday)  as  between  landlord  and 
"tenant."  But  it  does  not  appear  that  this  ruling  was- 
.based  on  the  question  whether  a  distress  constituted  "  process  '^ 
within  the  meaning  of  s.  6.  See  s.  1  of  that  Act,  whi^ 
enacts   {inter  alia)  that  no  person  shall  do  or  exereise  apy 
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imidly  fatbour,  btisinesa  or  work  of  their  ordinary  calliDgs  act  No.  ia, 
upon  the  Lord's  day  or  any  part  thereof,  works  of  neoessity  ^^^'    "™""- 
and  eharity  alone  excepted.      This  Act  is  in  force  in  N.8.W.: 
See  Walker  v.  Solomon,  11  N.S.W.  108. 

As  between  landlord  and  third  parties,  it  would  seem,  thai  irregularilU: 
the  hour  and  method  of  distraining  are  immaterial  if  the 
tenant  consents  to  the  irregularities:  See  Werth  v.  London 
etc,  Co.,  (1886)  6  T.  L.  R.  521,  at  622;  S.  G.  at  320;  Tennant 
V.  Field,  8  £.  &  B.  336;  but  where  no  rent  is  in  fact  owing  and 
there  ie  collusion  between  landlord  and  tenant,  the  distress 
is  good  against  the  toiant  but  void  as  against  third  parties: 
8im8  T.  Tuffa,  6  C.  &  P.  207  and  9Upra  p.  98.  See  also 
BieuHMTt  V.  FiahUif,  6  V.  L.  R.  (L.)  3,  and  poet  p.  117. 

I>istress  at  common  law  must  be  made  before  the  termina-  Before  Urmina^  . 
tion  of  the  tenancy:  Pennant's  case,  3  Co.  Rep.  64;  Williams  ^^"^^^^^  j 
T.  Siiven,  9  Q.  B.  14;   15  L.  J.  Q.  B.  321;   but  by  8  Anne  '        ■. 

c  14,  8S.  0  and  7,  it  may  now  be  made  within  six  calendar  8  Anne  e.  14. 
months  thereafter,  provided  that  such  distress  is  made  during  .  ] 

the  continuance  of  the  landlord's  title  and  the  tenant's  pos- 
session.    See  that  Statute  and  cases  thereon,  post  p.  340. 

It  has  been  held  that  s.  2  of  3  &  4  Will.  IV  c.  27,  (adopted  ^<?<«  of 
hi  N.S.W.  by  8  Will.  IV  No.  3),  which  enacted  that  no  person  ^"*'*''**^- 
shall  distrain  for  rent  but  within  20  years  next  after  the 
time  at   which  the   right   to   distrain   first  accrued  to  the 
person  distraining,  etc.,  did  not  apply  to  distress  for  rents 
reserved  on  ordinary  leases,  but  must  be  confined  to  distress 
for  rents  existing  as  an  inheritance  distinct  from  the  land: 
Onmi  T.  Ellis,  9  M.  &  W.  113.      By  s.  42  of  the  same  Act, 
however,  it  is  enacted  that  no  arrears  of  rent  shall  be  re- 
covered by  any  distress,  action,  or  suit  but  within  six  years 
next  after  the  same  shall  have  become  due,  or  next  after  an 
tdcnowledgment  of  the  same  in  writing.      It  has  been  sug- 
gested that  this  section  applies  to  rents  on  ordinary  leases: 
Qrtmi  v.  EUis,  supra.      But  so  long  as  the  relation  of  land- 
tord  and  tenant  subsists,  the  right  of  the  landlord  to  rent 
is  not  barred  by  non-payment  except  that  under  s.  42,  the 
amount  to  be  recovered  is  limited  to  six  years:  Arohhold  v. 
iSauDy,  9  H.  L.  C.  360.      Note,  however,  s.  39  of  6  Vic.  No.     i 
9  under  which  all  actions  of  debt  upon  any  indenture  of  demise     1 
shall  be  commenced  and  sued  within  20  years  after  the  cause 
of  such  actions.      See  also  When  the  right  may  he  exercised,     I 
*spr«. 
Row  distress  may  he  levied:  H^ dittreee 

See  What  is  a  distress,  ante  p.  97.  mayheUvied, 

The  perscm  distraining  may  open  the  outer  door  by  the 
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Act  No.  18,        usual  means  adopted  by  persons  having  access;  as  by  tiiming 

18M.  Distress.  ^^^  j^^^^  lifting  the  latch,  or  by  drawing  back  the  bolt :  Kycm 
V.  Shilcockf  21  L.  J.  Ex.  56;  7  Ex.  72;  but  a  fastened  door 
may  not  be  broken  open  except  in  cases  of  fraudulent  removal, 
(as  to  which  see  post,  p.  369) :  Semayne'a  case,  1  Smith  L.  C 
(11th  ed.)  104.  See  also  Orunnell  v.  Welch,  21  T.  L,  R. 
o54.      As  to  forcible  entry:  See  also  post,  p.  333. 

A  forcible  re-entry  by  breaking  open  the  outer  door  is  justi- 
fiable where  the  party  distraining  has  been  forcibly  turned 
out  of  possession:  Eagleton  v.  Gutteridge,  11  M.  &  W.  465; 
Aga  KurhooUe  Mahomed  v.  The  Queen,  4  Moore  P.  C.  239; 
Cf.  Cfrunnell  v.  Welch,  supra;  but  merely  putting  a 
foot  or  arm,  or  a  pair  of  shears  between  the 
door    and    lintel    to    prevent    its     being     closed,    is    not    a 

^hM^vStm»ir'  possession  entitling  him  to  break  open  a  door  or  window  to 
gain  admission:  Boyd  v.  Profaze,  16  L.  T.  431.  A  landlord 
cannot  break  open  the  outer  door  of  a  stable,  bam  or  out- 
building whether  in  the  curtilage  or  not:  Brown  v.  Olenn, 
16  Q.  B.  254;  20  L.  J.  Q.  B.  205;  American  etc,  Co.  v. 
Hendry,  62  L.  J.  Q.  B.  388;  68  L.  T.  742;  although  he  may 
open  any  outer  door  in  the  ordinary  way  in  which  other 
persons  using  the  building  are  accustomed  to  open  it:  Ryan 
v.  Shilcock,  supra. 

Entry,  In  Ex  parte  Williams,   14  N.S.W.   395;    10  W.  N.   Ill,  it 

was  held,  following  Scott  v.  Buckley,  16  L.  T.  573,  {Stephen, 
J.,  diss.)  that  entry  into  a  house  or  premises  to  distrain  for 
rent  must  be  made  in  the  usual  and  customary  manner  in 
which  persons  go  into  such  premises  and  no  force  or  unusual 
means  must  be  employed.  It  is  an  illegal  entry  to  climb 
over  a  6ft  fence  and  then  enter  by  an  open  door;  but  see 
Long  V.  Clarke,  (1894)  1  Q.  B.  119,  where  it  was  held  that 
climbing  over  a  wall  and  entering  by  an  open  window  did 
not  render  the  distress  imlawful,  over-ruling  Scott  v.  Buckley, 
16  L.  T.  573.  See  also  Eldridge  v.  Stacey,  15  C.  B.  (N.  S.) 
458;  Grunnel  v.  Welch,  supra;  and  post  p.  290.  It 
has  also  been  held  that  where  a  landlord  occupied 
an  apartment  over  that  of  his  tenant,  from  which 
it  was  divided  only  by  a  boarded  floor,  and  the  * 
landlord  took  up  the  floor  and  entered  through  the  aperture 
to  distrain  for  rent  he  was  not  guilty  of  trespass:  Gould  v. 
Bradstock,  4  Taunt.  662. 

Windowt.  The  party  distraining  may  enter  through  an  open  window: 

Eldridge  v.  Stacey,  supra;  Long  v.  Clarke,  supra;  Nixon  v. 
Freeman,  5  H.  &  N.  652;  cf.  Em  parte  Williams,  supra;  or 
through  an  open  skylight:   Miller  v.  Tebh,  9  T.  lu  K.  615; 
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and  may  further  open  a  window  already  open  and  unfastened:  Act  Ko.  18, 

yi^on  y,  Freeman,  supra;  Long  v.   Clarke,  supra;  Nash  v.  ^^-  ^"™^- 

Lucas,  L.  R.  2  Q.  B.  690;  Crabtree  v.  Robinson,  15  Q.  B.  D. 

312.       But  he  may  not  break  or  open  a  window  fastened  in 

the  ordinary  way:  Hancock  v.  Austin,  14  C.  B»   (N.  8.)  634; 

32  L.  J.  C.  P.  252;  Attack  v.  Bramwell,  3  B.  &  S.  620;  32 

L.  J.  Q.  B.   146;  nor  can  he  open  a  window  which  is  shut 

but  not  fastened:  Nash  v.  Lucas,  supra;  Crabtree  v.  Robinson, 

supra;  cf.  also  R.  v.  Lockwood,  4  W.  R.  465.      Nor  would  the 

distress   be   lawful   where   another   person   at  the   landlord's 

suggestion  opens  a  window,  enters,  and  admits  the  landlord 

through  the  outer  door:  Nash  v.  Lucas,  supra. 

To  justify  a  laaidlord,  in  calling  in  a  police  officer,  when  Calling  in 
making  a  distress,  his  presence  must  be  necessary  either  from  ^  *^* 
threats  of  resistance  or  the  apprehension  of  violence:   Skid' 
more  v.  Booth,  6  C.  &  P.  777. 

See  also  s.  34  and  notes  thereto,  infra  p.  111. 

Cf,  as  to  a  sheriff's  power  of  entry  in  executing  a  writ  of 
fi.  fa,:  Hodder  v.  Williams,   (1895)   2  Q.  B.  663. 

After  entry  there  must  be  a  seizure :  See  What  is  a  distress, 
ante  p.  97;  and  then  the  provisinn^  nf  tliia  parf.  nf  thp 
Act  must  be  complied  with.  See  also  11  Geo.  II  c.  19,  s.  7, 
post  p.  376. 

Effect  of  Distress  on  Tenancy :  A  distress  for  rent  accruing  Effect  of  dit- 
due  before  the  breach  of  a  condition  is  no  waiver  of  it;  but  y^'^" 
a  distress  for  rent  accruing  due  after  such  breach,  with  notice 
of  it,  is  a  waiver  and  affirms  and  admits  the  continuance  »«»<»»«*wf 
of  the  tenancy  up  to  the  day  when  the  rent  so  distrained  for 
became  due:  Cotesworth  v.  Spokes,  10  C.  B.  (N.  S.)  at  112; 
30  L.  J.  C.  P.  220;  Kirkland  v.  Briancourt,  6  T.  L.  R.  441; 
cf.  Doe  d.  Wilkinson  v.  Goodier,  10  Q.  B.  957.  But  where 
there  has  been  an  exercise  of  the  option  to  determine  the 
tenancy  as  by  bringing  an  action  for  ejectment,  a  distress 
is  not  a  waiver  but  is  a  trespass:  Bridges  v.  Smyth,  5  Bing. 
410;  Orimwood  v.  Moss,  L.  R.  7  C.  P.  360;  cf,  Toleman  v. 
Portbury,  L.  R.  6  Q.  B.  245;  L.  R.  7  Q.  B.  344;  Serjeant  v. 
.yash,  Field  and  Co.,  (1903)  2  K.  B.  304.  Where  parties 
vho  had  guaranteed  payment  of  the  rent  requested  the  land- 
lord to  distrain  for  the  rent  and  he  did  so,  this  was  held  to 
■waive  prior  breaches  of  covenant  by  the  tenant:  Stone  v. 
OeraJdton  Brewery  Co.,  1  W.  A.  L.  R.  23. 

The  right  of  re-entry  for  non-payment  of  rent    (imder  8.  ofti^JUof 
8  (2),  ante  p.  36),  is  not  necessarily  waived  by  taking  be-  rt-wiry, 
fore  the  time  limited  for  payment,  to  save  the  forfeiture,  an 
^luufficient  distress  for  the  rent,  even  though  the  lessor  con- 
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ACT  No.  18»  tinue  in  posMssion  under  the  dittreas  after  the  time 
1889.  DBWMs.y^^^.  j^  ^  Taylor  ▼.  John9on,  I  Stark.  411;  nor  is 
waived  by  taking  an  insufficient  distreu  after  that  ti 
for  arrears  of  rent  whch  accrued  due  before  the  forfeitm 
Bremer  d,  Onelwo  ▼.  Eaton,  3  Doug.  230,  cited  6  T.  R.  22 
because  as  that  section  requires  the  landlord  to  prove  tli 
no  sufficient  distress  was  to  be  found  on  the  premises,  he  oi 
distrained  to  complete  the  title  given  him  by  the  seeUo 
per  Lord  Mansfield,  C.  J.,  ib.  See  note  (b)  to  s.  8  (2),  en 
p.  37. 

Payment  of  rent  under  a  distress  is  not  a  conclusive  i 
Bff4etofpaif'  mission  of  title  in  the  distrainor,  but  may  be  rebutted  I 
"**"^'  showing  that  he  never  had  a  title:  Cox  v.  Knight,  18  C. 

645;  25  L.  J.  C.  P.  314. 

Effect  of  Tender:   Tender  before  the  rent  is  due  is  bai 
Bac.  Abr.  Tender  (D.).      Tender  of  the  rent  without  exp«[is 
Tm^  after  the  warrant  to  distrain  has  been  delivered  to  the  bail 

but  before  its  execution  is  good  and  makes  a  subseqne 
distress  illegal:  Bennett  v.  Bayes,  29  L.  J.  Ex.  224;  5  H. 
N.  391.  Tender  of  the  rent  and  costs  of  the  distress  aft 
distress  and  before  impounding  makes  the  subsequent  d 
tainer,  not  the  taking,  illegal:  8iw  Carpenters'  case,  1  Smi' 
L.  C.  (11th  ed.)  at  135,  and  cases  therein  cited.  Former 
it  was  held  that  tender  after  impounding  was  too  lat 
Ellis  V.  Taylor,  8  M.  &  W.  415;  but  it  has  since  been  held  thi 
tender  of  rent  and  expenses  made  within  the  time  allowed  f* 
replevying,  (see  s.  37  post),  renders  a  subsequent  sale  of  tl 
distress  illegal:  Johnson  v.  Vpham,  2  E.  &  E.  250;  28  L. 
Q.  B.  252;  cf.  also  s.  48,  infra  p.  138. 

TowlumvMde,  The  tender  may  be  made  to  the  landlord:  Smith  v.  Chxy 
ioin,  4  B.  ft  Ad.  413;  or  to  his  agent  for  collecting  renti 
Hatch  V.  Hale,  15  Q.  B.  10;  19  L.  J.  Q.  B.  289;  Bennett 
Bayes,  supra;  or  to  the  bailiff:  Boulton  v.  Reynolds,  2  £. 
E.  at  374;  but  not,  it  seems,  to  the  bailiff  if  the  landloi 
accompanies  him:  PilHngton's  case,  5  Co.  Rep.  76a;  and  m 
to  a  man  merely  left  in  possession:  Ih.,  and  Boulton  ' 
Reynolds,  supra. 

By  whom  fMde.  The  tender  may  be  made  by  the  tenant,  or  his  agent  fc 
the  purpose  or,  it  seems,  even  by  a  stranger  if  the  tenai 
subsequently  ratifies:  Co.  Litt.  206b;  Watkins  v.  Ashwieh 
Cro.  Eliz.  132. 

See  also  Illegal,  Irregular  and  E^cessiw  Distress,   infn 
and  s.  48,  post  p.  138. 
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18M.  DttTRfSS; 
See  also  ss.   19  and  21  of  11  Geo.  II  c.  19,  post  pp.  407,  iiUffai,  Irrtf^lar 
409  and  Exeutif 

Didnn. 
An   Illegal  or  wrongful  distress  is  one  which  is  tortious 

in  its  very  inception,  or  is  rendered  so  by  its  unlawful  con- 
tinuance: See  Bradby  Didt.  (2nd  ed.)  p.  173;  as,  for  example,  lO^V<dTHdrm. 
where  any  one  of  the  requisites  mentioned  on  p.  98  ante, 
is  wanting,  or  where  entry  Was  made  in  an  unlawful  manner, 
{ante,  p.  105),  or  where  tender  of  the  rent  and  expenses  has 
been  duly  made:  (See  supra,  p.  108).  In  all  such  cases 
the  distrainor  is  a  trespasser  ab  initio:  Bullen  Dist.  (2ud 
ed.)  p.  219;  and  the  tenant  may  recover  the  full  value  of  the  jj^,„^^ 
gQoda  seized  and  not  merely  that  amount  less  the  rent  due: 
Crowley  v.  Apted,  14  N.S.W.  146;  9  W.  N.  118;  Attack  v. 
BratnweU,  3  B.  &  S.  520;  cf.  Grunnell  v.  Welch, 
21  T.  L.  R.  564.  See  also  Slapp  v.  Wehh,  1  S.  C.  R. 
App.,  at  66  and  Windeyer  v.  Riddell,  therein  cited.  Cf,  Evans 
V.  Municipal  Council  of  Sydney,  2  W.  N.  104;  post  p.  237. 
See  further  York  v.  Nicholson,  7  S.  C.  R.  99,  where  it  was 
held  that  a  husband,  having  mortgaged  his  equity  of  re- 
demption of  certain  property,  and  having  directed  the  lessee 
to  pay  the  rent  to  his  wife  during  her  life,  refusing  to  receive 
it  himself,  although  the  wife  had  given  receipts  therefor,  he 
might  after  her  death  distrain  for  rents  subsequently 
seeming. 

The  remedies  for  ill^al  distress  are:  An  action  of  trespa.^s  Remedies  for, 
or  conversion  to  recover  damages  for  the  injury  suffered;  an 
aetion  of  replevin  or  detinue  to  recover  the  goods;  an  action 
under  s.  52  of  L.  &  T.  Act,  (cf.  2  W.  &  M.  ss.  1,  c.  6,  post 
p.  337)  for  double  value;  an  action  under  the  Statute  of 
Marlebridge,  62  Hen.  Ill  c.  15,  post  p.  331;  see  Bullen  Dist. 
(2nd  ed.)  pp.  219  et  seq.  Rescue  of  the  goods  whilst  still 
in  the  possession  of  the  distrainor  is  a  further  remedy:  See 
post,  p.  141.  As  to  Injunction  to  restrain  distress:  See 
on^e,  p.  102.  A  further  remedy  is  provided  in  certain  cases 
by  s.  34  of  No.  5  of  1901,  (Police  Offences  Act),  post  p.  288. 
As  to  recovering  money  paid  under  threat  of  distress  which 
would  have  been  illegal,  in  an  action  for  money  had  and 
received:  See  Knxbhs  v.  Hall,  1  Esp.  84;  Redman  L.  &  T. 
(5th  ed.)  p.  387;  Bullen  Dist.  (2nd  ed.)  pp.  223,  224;  Bullen 
and  Leake  Prec.  Pldgs.  (3rd  ed.)  pp.  44  et  seq,;  Woodfali 
L.  4  T.  (17th  ed.)  pp.  586  et  seq.;  Jones  v.  Morris,  3  Ex. 
742;  Exall  v.  Partridge,  8  T.  R.  308;  Fell  v.  Whittaker,  L.  R. 
7  Q.  B.  120. 
A  recovery  in  replevin   (which  only  lies  in  cases  of  Illegal 
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WhoUlUMe. 


Who  ma/jf  iue. 


Ditirainina  a 
meond  time. 


ACT  No.  18,  Distress)  is  a  bar  to  an  action  for  excessive  distress:  PhUU^ 
18W.  BiiTBXBS.  ^  Berryman,  3  Dong.  286.  See  also  Qibba  v.  Oruikshatu 
L.  R.  8  G.  P.  454;  bnt  cf.  Liversedge  v.  Goode,  2  Don 
141. 

The  person  actually  authorising  the  distress  is  liable,  e,* 
a  land  agent:  Bennett  ▼.  Bayes,  29  L.  J.  Jbc  224;  5  H.  &  ^ 
391;  cf,  Fom  v.  McGregor,  3  N.S.W.  281,  at  284;  and  c 
Lowe  V.  Dorling,  (1905)  2  K.  B.  501.  As  to  ^ 
may  maintain  an  action  for  wrongful  distress:  Cf,  FeU  y 
Whittaker,  L.  R.,  7  Q.  B.  120  and  see  BaU  i 
Mellor,  19  L.  J.  Ex.  279;  poet  p.  120;  Masters  t.  Frasa 
post  p.  125.  As  to  tenant  waiving  irr^^arities :  Sc 
ante  p.  105. 

Separate  rents  may  be  separately  distrained  for:  She{ 
Touch.  81;  Bullen  Dist.  (2nd  ed.)  pp.  128,  129,  208;  Gambre/ 
V.  Falmouth,  4  A.  &  E.  73;  but  an  entire  demand  cannc 
be  split  and  distrained  for  more  than  once:  Thtoaites  i 
Wilding,  11  Q.  B.  D.  421;  12  Q.  B.  D.  4;  but  if  the  entir 
sum  be  distrained  for  and  there  be  not  sufficient  goods  on  th 
premises  on  the  first  occasion,  or  the  distrainor  mistake  th 
value  of  the  things  first  seized,  he  may  distrain  again:  Wall* 
V.  Savill,  2  Lutw.  1536;  Hutchins  v.  Chambers,  1  Burr.  679 
and  see  17  Car.  II  c.  7,  s.  4,  post  p.  336.  A  landlor 
cannot  distrain  a  second  time  after  having  Toluntaril, 
abandoned  a  first  and  sufficient  distress:  Bagge  t.  Mawb$ 
8  Ex.  641;  22  L.  J.  Ex.  236;  Smith  v.  Qoodtoin,  4  B.  &  Ad 
413;  Dawson  v.  Cropp,  1  C.  B.  961;  14  L.  J.  C.  P.  281 
Orunnell  v.  Welch,  21  T.  L.  R.  554;  unless  th 
abandonment  be  at  the  request  or  for  the  conveni 
ence  of  the  tenant:  Bagge  v.  Mawby,  supra;  Thwaitea  ^v 
Wilding,  supra;  or  by  his  fraud:  WoUaston  v.  Stafford,  V 
C.  B.  278.  As  to  what  constitutes  abandonment:  See  Jone 
y.  Biemstein,  (1899)   1  Q.  B.  470;   (1900)   1  Q.  B.  100. 

An  Irregular  distress  arises  where  the  taking  of  the  dia 
tress  is  lawful  in  its  inception,  but  some  of  the  subsequen 
proceedings  are  irregular  or  unlawful,  e.g.  selling  within  fivi 
days.  In  these  cases  by  virtue  of  11  Geo.  II  c.  19,  s.  19  th* 
landlord  is  not  deemed  a  trespasser  ab  initio:  See  post 
p.  407.. 

Special  damage  must  be  proved  in  actions  of  irregular  dis 
tress;  otherwise  the  defendant  is  entitled  to  a  verdict:  Lucm 
V.  Tarleton,  3  H.  &  N.  116;  Proudlove  v.  Twemlow,  1  Cr.  ^ 
M.  326;  Rogers  y.  Parker,  18  O.  B.  112. 

A  lodger  may  sue  for  irregular  distress  where  his  good] 
have  been  distrained  on  and  sold  before  the  expiration  oi 
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the  five  days:  Sharpe  v.  Fowle,  12  Q.  B.  D.  385;  cf.  Fisher  Act  Jlo,  IB, 
V.  Algar,  2  C.  &  P.  374.      See  further  as  to  wlio  may  maintain  ^®®*'  ** "  ^^^ 
an  action:  Fell  v.  W/ii«afccr,  L.  R.  7  Q.  B.  120;  infra  p.  111. 
See  also  note  (b)  to  s.  37   (1),  post.      As  to  the  tenant  con- 
senting to  irregularities:  See  ante,  p.  105. 

Eqsceasive  distresses  are  those  which  are  obviously  dispro-  Exeeuiv^ 
portioned  to  the  rent  due:  Field  v.  Mitchell,  6  Esp.  71;  See  ^^***'^* 
Statute    of    Marlebridge,    62    Hen.    Ill    c.    4,  post    p.    331, 
and  Note,  on  distress,  ante  p.  96.      The  question  is  one  of 
fact:  Km t* A  v.  Ashforth,  29  L.  J.  Ex.  259. 

Even  if  no  actual  damage  in  proved  the  plaintiff  is  entitled  Ikmagtt^ 
to  a  nominal  verdict:  Chandler  v.  DovXton,  3  H.  &  C.  553; 
34  lu  J.  Ex.  89.  The  damages  recoverable  where  the  goods 
have  been  sold,  are  the  fair  value  of  the  goods  less  the  rent 
and  costs:  Wells  v.  Moody,  7  C.  &  P.  59.  If  goods  of  an 
excessive  amoimt  are  seized  and  the  tenant  pay  the  sum  to 
get  rid  of  the  distress,  he  may  recover  the  excess  and 
damages  for  the  annoyance  he  may  have  suffered:  Fell  v. 
Whittaker,  L.  R.  7  Q.  B.  120;  and  see  Piggott  v.  Birtles, 
1  M.  &  W.  441.  The  owner  of  the  goods  distrained  upon  or 
the  person  enjoying  the  use  thereof  may  maintain  an  action 
for  excessive  distress:  Fell  v.  Whittaker,  L.  R.  7  Q.  B.  120;  Wkotnairpie, 
and  see  Bail  v.  Mellor,  and  Wilkinson  v.  Ibbett,  post  pp.  120 
et  seg. 

In  case  of  an  excessive  distress,  a  tenant  does  not  waive 
his  right  of  action  by  entering  into  a  written  agreement  waivtr, 
concerning  the  sale  of  the  goods,  unless  the  agreement  be  a 
release  under  seal  or  unless  something  is  received  by  him  in 
satisfaction  of  the  wrong  done:  Willoughhy  v.  Backhouse, 
4  D.  &  R.  539;  2  B.  &  C.  821;  Sells  v.  Hoare,  1  Bing.  401; 
cf.  Foakes  v.  Beer,  9  A.  C.  at  611. 

See  also  notes  to  s.  39,  post  p.  119,  and  Thompson  v.  Wood, 
4  a  B.  493;  po.#  p.  408  ^        ^, 

What  may  he  dtstratned:  See  s.  39,  post,  ditirainM,     i 

For  tohat  rents  distress  may  he  levied:   See  s.  65,  post  por vhat renu, 
p.  144. 

As  to  Replevin:  See  post  p.  126.  Replevin. 

34.  (1)  No  person  to  whom  any  rent  (a)  is  due  ^landlord  to 
shall  distrain  any  goods  or  chattels  for  such-  rent  penoiuaiy  or 
except  by  himself  personally  or  by  his   agent   or  authoriaedbyi 
bailiflf    (b)    then   duly   authorised   by  warrant    (c)  warrant, 
under  his  hand  or  under  the  hand  of  his  attorney  is  vie.  No.  ii, 
duly  constituted  (d),  such  warrant  to  be  in  the  form  ** 
or  to  the  effect  of  Schedule  P  (e)  to  this  Act.  ^'^"^  '' 
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ACT  NO.  18. 
199$,  8.  M  (1). 
Bent. 

BaUiff—Ua^ 
ifilUyforaeU 


Liability  of. 


Warrant, 


(a)  Rent:  See  s.  55,  as  to  meaning  of  ''rent;"  NoU  <m 
Leasts,  ante  p.  17. 

(b)  Bailiff — liahility  for  acta  ofi  Where  a  bailiff"  by  mis' 
take  owing  to  the  vagueneBs  of  his  instructions  levied  distress 
in  the  wrong  house  and  on  the  wrong  person  under  a  war- 
rant signed  by  the  defendants,  it  was  held  that  the  defendants 
were  liable:  Fom  v.  McGregor,  3  N.S.W.  281,  and  cf,  Janet 
y.  Barton,  4  N.S.W.  271;  but  where  a  bailiff,  authorised  to 
distrain  on  goods  on  the  demised  premises,  seized  them  after 
their  removal  to  other  premises,  the  landlord  is  not  liable 
for  such  seizure,  imless  facts  are  proved  showing  that  he 
authorised  or  ratified  it:  RusseU  v.  Laidlay,  21  V.  L.  R.  179. 
See  also  Freeman  v.  Roeher,  13  Q.  B.  780;  Haseler  v.  Le- 
moyne,  6  C.  B.  (N.  S.)  530;  28  L.  J.  C.  P.  103;  Uoore  v. 
Drinkwater,  1  F.  &  F.  134;  Oauntlett  v.  King,  3  C.  B.  (N.  S.) 
69;  Crahh  v.  Killiek,  6  C.  &  P.  216;  cf.  Lowe  v.  Darling, 
(1905)  2  K.  B.  501,  and  see  generally  Bullen  Dist.  (2nd  ed.) 
p.  151,  and  Redman  L.  &  T.  (5th  ed.)  p.  369;  Woodfall  L.  & 
T.   (17th  ed.)  p.  587. 

In  cases  of  illegal  distress  there  is  an  implied  undertaking 
by  the  landlord  to  indemnify  the  bailiff  against  any  acts 
properly  done  in  pursuance  of  his  authority:  Draper  v. 
Thompson,  4  C.  &  P.  84;  cf,  Toplis  v.  Grane,  5  Bing.  (N.  C.) 
636;  but  the  landlord  may  recover  from  the  bailiff  any  loss 
or  damage  incurred  through  the  bailiff's  n^ligence:  White 
V.  Hey  wood,  5  T.  L.  R.  115;  Megson  v.  Mapleton,  49  L.  T. 
744. 

(c)  Warrant:  Where  the  landlord  authorised  the  seizure 
he  was  not  permitted  to  rely  on  the  fact  that  he  had  not 
signed  the  warrant:  Crowley  v.  Apted,  14  N.S.W.  146;  9 
W.  N.  118;  see  Wilson  v.  Richardson,  infra.  The  warrant 
is  sufficient  if  the  landlord's  name  is  written  within  the  body 
of  it  by  an  agent  duly  authorised.  A  claim  in  a  warrant 
for  a  sum  for  rent  due  and  something  else,  is  not  void 
80  as  to  make  the  landlord  a  trespasser  ah  initio:  Niool  v. 
Brasher,  9  V.  L.  R.  (L.)  270;  5  A.  L.  T.  82.  In  Quay  v. 
Gehuhr,  S.  M.  H.  3l8t  Aug.,  1904,  Cohen,  J.,  in  summing  up 
to  the  jury  said  that  a  point  of  law  had  been  taken  on  behalf 
of  the  plaintiffs  that  as  the  warrant  of  distraint  was  made 
out  as  against  a  Chinaman  named  Sam  Hop  and  not  Quong 
Sing,  it  was  bad.  But  though  he  felt  some  doubt  about  the 
matter,  it  seemed  to  him  that  in  substance  the  document 
authorised  a  distraint  upon  the  premises  which  were  occupied 
by  the  plaintiffs  as  a  market  garden,  and  therefore  he  did 
not  think  the  fact  that  the  name  Sam  Hop  appeared  on  tbe 
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^««muit  in-validated  it.      If  the  premiaea  had  not  been  de-  Act  iro.  18, 

1800  Bft.  84  ID 

eeribed  in  the  way  stated,  he  might  have  come  to  a  different  (£),  SMiP 
decision.     Cf.  Casey  v.  Wentworth,  Knox  at  p.  24.      See  also 
note  (d),  infra  and  Perring  y.  Emerson,  (1905)  W.  N.  (Eng.) 
154. 

(d)  Attorney  duly  constituted:  An  attorney  duly  consti-  Attorn^ duty 
tuted  to  issue  a  warrant  of  distress  must  be  appointed  in  *"»***"**'• 
writing:  Wilson  v.  Richardson,  9  N.S.W.  44;  4  W.  N.  151; 
but  of.  Crowley  v.  Apted;  Barker  y.  Barwiok;  Field  tv  J^oto- 
lett,  infra.  The  English  Law  of  Distress  Amendment  Act, 
(61  and  52  Vic.  c.  21),  s.  7,  provides  that  no  person  shall 
act  as  bailiff  ....  unless  he  be  authorised  to  act 
....  by  a  certificate  in  writing  imder  the  hand  of  a 
County  Court  Judge.  Under  this  section  it  was  held  that 
the  managing  director  of  an  incorporated  company,  who  dis- 
trained in  person  for  rent  due  to  the  company  acted  as  a 
bailiff  within  the  meaning  of  the  section:  Hogarth  v.  Jen- 
nings,  (1892)    1  Q.  B.  907. 

In  a  corresponding  section  of  the  Victorian  Act  the  words 
are  ''warrant  signed  by  such  landlord  or  person  or  by  his 
''attorney  or  agent  thereunto  lawfully  authorised,"  and  it 
has  been  held  under  it  where,  in  replevin  by  H.  against  B., 
the  latter  under  his  avowry  as  agent  of  the  landlord  proved 
a  warrant  by  himself  to  the  bailiff  but  did  not  prove  any 
warrant  by  the  landlord  to  himself,  that  notwithstanding  the 
negative  form  of  the  words  of  this  section  the  seizure  was 
valid  and  the  avowry  good:  Harker  v.  Banoick,  1  W.  W.  A'B. 
(L.)  165;  and  further  it  was  held  under  the  same  Act  that 
where  it  is  proved  that  the  landlord  has  authorised  some 
person  to  sign  his  name  to  the  warrant,  it  is  valid:  Field  v. 
Hewlett,  4  A.  J.  R.  152;  but  of.  Wilson  v.  Richardson,  suf>ra. 
(e)  See  form  of  warrant  in  Schedule  F,  post  p.  166. 

34.  (2)  Whenever  the  person  signing  such  war- 
rant is  unable  to  write  his  name  his  signature  shall  be 
attested  by  a  justice  of  the  peace,  a  solicitor,  or  a 
clerk  of  petty  sessions. 

35.  (1)   Every  person  making  any  such  distress  Baiiifl  to  pro- 

_  «     .i««»      i»  1  1     11    /•  cure  warrant 

as  the  agent  or  baihff  of  another,  shall  first  procure  in  duplicate 
from  such  person  two  copies  of  the  before-mentioned  copy  to  person 
"Warrant,  both  of  which  shall  be  signed  as  aforesaid, 

Ihid   II    9 

and  shall  deliver  one  of  such  copies  at  the  time  of 
making  the  distress  to  the  tenant  or  owner  of  the 
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Act  No.  18,      gooclfi  distrained,  or  to  some  person  for  him  resident 
36f37?i)f^  ^^^*  ^^  ^^^  place  where  the  said  distress  is  made. 

35.  (2)  If  there  is  no  person  at  such  place  with 
whom  such  copy  can  be  left  as  aforesaid,  then  such 
bailiflf  or  agent  shall  give  such  copy  to  the  said  tenant 
or  owner  at  any  time  afterwards  on  demand  within 
one  month  after  the  malcing  of  such  distress. 


Person  die- 
training  to 
forthwith  make 
out  and  de- 
liver inven- 
tory. 

Ibid.  8.  8. 

Schedule  G. 


Gooili  dis- 
trained for  rent 
may  be  sold 
after  the  ex- 
piration of  five 
days. 
(ft;. 

Ibid.  8.  4. 


36.  (1)  Every  person  making  any  distress  for 
rent  shall  forthwith  make  out  a  written  inventory  (a) 
in  the  form  or  to  the  effect  of  Schedule  G  (b)  to  this 
Act  of  the  goods  distrained,  which  inventory  shall  be 
dated  on  the  day  of  such  distress,  and  shall  be  signed 
by  the  person  making  the  same,  and  shall  be  there- 
upon delivered  to  the  tenant  or  owner  of  the  goods 
so  distrained,  or  to  some  person  for  him  resident  at 
the  place  where  the  said  distress  is  made. 

(      (a)    See  Tennant  v.  Field,  ante  p.  98,  and  notes  to  s.  61, 
post  p.  139. 

(b)   See  Schedule  G,  post  p.  166. 

36.  (2)  If  there  is  no  person  at  such  place  with 
whom  such  inventory  can  be  left  as  aforesaid,  then 
such  inventory  shall  be  posted  on  some  conspicuous 
part  of  the  premises  on  which  the  distress  is  made^ 
and  such  person  so  distraining  shall  give  such  inven- 
tory to  the  said  tenant  or  owner  at  any  time  after- 
wards on  demand  within  one  month  after  the  making' 
of  such  distress. 

37.  (1)  Where  any  goods  or  chattels  are  dis- 
trained for  any  rent,  and  the  tenant  or  owner  of  the 
goods  so  distrained  does  not  within  five  days  (b)  next 
after  such  distress  taken  replevy  the  same  with  suflS- 
cient  security  to  be  given  to  the  sheriff  or  his  deputy 
or  to  any  justice  of  the  peace  according  to  law,  then 
in  such  case  after  the  expiration  of  the  said  five  days 
the  person  distraining  shall  cause  the  goods  and 
chattels  so  distrained  to  be  sold  by  public  auction  (c) 
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by  a  duly  licensed  auctioneer,  or  by  a  sheriff's  bailiff  aoi  no.  is, 

1809  S   87  (1^ 

or  a  bailiff  of  some  Court  of  Petty  Sessions  or  District 
Ck)urt  for  the  best  price  that  can  be  got  for  the  same 
towards  satisfaction  of  the  said  rent  and  the  charges 
of  the  said  distress  and  sale. 

(a)  Cf,  section  2  of  2  W.  &  M.  ss.  1  c.  5,  (see  poat  p.  337), 
which  applied  to  cases  of  distresses  for  rent  resenred  upon 
lease  or  contract.  As  to  the  meaning  of  rent  under  this  Act: 
See  s.  55,  post  p.  144. 

(b)  Five  days:  Trespass  was  held  to  lie  for  suffering  the  Five  day*. 
goods,   (in  cases  not  provided  for  by  the  Act  2  W.  &  M.  c.  5, 

as  to  which  see  post,  p.  337),  to  remain  on  the  premises  an 
unreasonable  time  after  the  five  days;   and  three  days  was 
held   an   unreasonable   time:    Oriffin  v.   Scott,   2   Ld.   Raym. 
1424.       But  see  s.  19  of  11  Geo.  11  c.  19,  post  p.  407,  as  to 
the  form  of  action  now;  and  cf.  s.  37   (3),  infra.      So  where 
a  distrainor  continued  in  possession  of  the  goods  upon  the 
premises    for    fifteen   days,   the   last   four   of  which   he   wa^i 
removing  the  goods  which  were  afterwards  sold  imder   the 
distress,  it  was  held  that  he  was  liable  for  trespass  quare 
elausum  fregit  for  continuing  on  the  premises  and  disturbing 
the  plaintiff  in  the  possession  of  his  house  after  the  time 
allowed  by  law:   Winterhoume  v.  Morgan,  11  East  395;   see 
also  Etherton  v.  Popplewell,  1  East  139;  of ,  II  Geo.  II  c.  19,  s. 
10,  post  p.  407.     But  a  reasonable  time  after  the  expiration 
of  the  five  days  is  allowed  and  it  is  for  the  jury  to  say 
whether  more  than  a  reasonable  time  has  been  taken:  Pitt  v.  Rea*<mable 
8hew,  4  B.  &  Aid.  208.      It  is  not  unusual  for  the  party  dis-  '*"»«  «/^- 
trained  upon  to  obtain  an  extension  of  the  time,  and  if  the 
landlord  does  not  sell  at  the  expiration  of  the  five  days,  by 
arrangement  between  him  and  the  tenant,  that  is  no  proof 
per  se  of  collusion:   Harrison  v.  Barry,  7  Price  690;  and  the 
request  for   such  an  extension  is  no  bar  to  an  action   for 
excessive    distress:    Sells   v.    Hoare,    1    Bing.    401;    see   also 
WiOoughhy  v.  Backhouse,  4  D.  &  R.  539;  2  B.  &  C.  821.      The 
request  of  the  tenant  will  justify  the  landlord  in  detaining 
the  goods  of  a  lodger  upon  the  premises  beyond  the  proper  Lodger' t  goods, 
time  of  selling,  if  he  did  not  Imow  which  were  the  goods 
of  the  lodger  and  which  those  of  the  tenant:  Fisher  v.  Algar, 
2  C.  &  P.  374;  cf,  Bullen  Dist.   (2nd  ed.)    p.  189.       But  if 
a  landlord  before  the  expiration  of  the  five  days  sell  a  lodger's 
goods,  the  lodger  may  maintain  an  action  against  the  land- 
lord for  their  full  value:  Sharp  v.  Fowle,  12  Q.  B.  D.  385. 
The  five  days  must  be  calculated  exclusive  both  of  the  day 
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of  distress  and  the  day  of  sale.  Five  times  twenty-four 
hours  must  elapse:  Jtohinaon  y.  Waddington,  18  L.  J.  Q.  B. 
260;  13  Q.  B.  763}  cf.  Harper  v.  Ta9u>ell,  6  C.  &  P.  166; 
Sharp  V.  Fawle,  9upra. 

(c)  Sale  by  public  auctioni  At  such  a  sale  the  landlord 
cannot  buy:  BUtokbum,  J,,  in  King  v.  England,  4.B.  &.  6.  782; 
followed  in  Moore  Nettlefold  Co,  v.  Singer  Uanufaetwring 
Co.,  (1903)  2  K.  B.  168;  (1904)  1  K.  B.  820;  Em.  parte 
Kearney,  1  S.  R.  167;  18  W.  N.  66;  nor  oan-an  agent  at 
such  a  sale  purchase  on  behalf  of  the  landlord:  Wootten  t. 
Staffers,  16  A.  L.  T.  10. 

The  words  of  s.  2  of  2  W.  &  M.  ss.  1,  c.  6,  were  "shaU 
''and  may  lawfully  sell  the  goods  and  chattels  so  distrained 
"for  the  best  price,  etc."  Under  that  section  it  was  held 
that  no  authority  to  distrain  things  which  were  previously 
exempt  was  given:  Oorton  v.  Falkner,  4  T.  R.  666. 

Upon  the  equity  of  that  Act,  the  distrainor  was  bound  to 
sell  for  the  best  price  that  could  be  obtained  and  an  action 
lay  if  he  did  not:  Walter  v.  Rumbdll,  4  Mod.  390.  The 
tenant  may  show  that  the  goods  were  allowed  to  stand  in 
the  rain  and  were  improperly  lotted,  in  consequence  of  which 
they  did  not  sell  for  the  best  price:  Poynter  v.  Buckley,  5  C. 
&  P.  612.  See  s.  61  (2),  poet,  as  to  removal  of  goods  after 
sale.  A  landlord  who  has  distrained  the  hay  and  straw 
of  his  tenant  who  is  imder  covenant  not  to  carry  it  off  the 
premises,  cannot  sell  such  subject  to  a  condition  that  ihe 
purchaser  shall  consume  it  on  the  premises:  Fruaher  v.  Lee, 
10  M.  &  W.  709;  Abbey  v.  Petoh,  8  M.  &  W.  419;  Boden  v. 
Eyton,  6  C.  B.  427;  Ridgway  v.  Stafford,  6  Ex.  404;  Hawkins 
V.  Walrond,  1  C.  P.  D.  280;  cf.  66  Geo.  Ill  c.  50,  s.  11,  poet 
p.  342. 

As  to  the  order  to  be  observed  in  the  sale  of  the  goods: 
See  B.  38,  infra,  and  cf.  Jenner  v.  Yolland,  6  Price  3;  2  Chit 
167,  where  it  was  held  that  though  beasts  of  the  plongb 
cannot  be  lawfully  distrained  when  there  is  other  sufficient 
distress  on  the  premises  yet  once  lawfully  distrained,  it  is 
not  necessary  to  postpone  their  sale  to  that  of  other  goods; 
but  see  s.  38,  infra. 

In  an  action  for  selling  goods  distrained  for  rent  without 
complying  with  the  provisions  of  the  Statute,  the  damage* 
are  the  value  of  the  goods  distrained,  less  the  amount  of 
rent  due:  Whitworth  v.  Maden,  2  Car.  k  K.  617;  and  8ee 
Clarke  v.  Holford,  2  Car.  &  K.  640. 

Until  actual  sale  the  goods  may  be  replevied:  Jacob  ▼. 
King,  6  Taunt.  461. 
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[   Where  a  distress  has  been   duly  made  for  rent  actually  Aor.  No.  ia» 
J  4ae,  a  sale  by  private  contract  instead  of  by  public  auction  J^*  *"  ^  ^*^' 

is  merely  an  irregularity  and  does  not  render  the  landlord  jvM^Mif. 

1 1  trespasser  ah  initio,  and  the  only  remedy  of  the  tenant  or 

I  where  he  Jias  consented,  of  any  third  person,  where  goods 

hare  been  sa  disposed  of,  is  that  provided  by  s.  19  of  11  Geo. 

^n  c.  19,  po«*  p.  .407:  Stewart  v.  Fiahley,  6  V.  L.  R.    (L.) 

3;  but  see  Werth  v.  London  etc.  Co,,  eupra  p.   106,  as  to 

effect  of  consent  of  tenant  on  the  rights  of  third  parties. 

An  auctioneer  receiving,  for  the  purpose  of  sale  from  the  Auetumetr^i 
distrainor,  goods  seized  as  a  distress  who  returns  them,  is  *^^'^^' 
not  answerable  in  trover;  although  while  the  goods  were  with 
him,  he  had  notice  that  the  distress  was  illegal  and  refused 
to  deliver  them  to  the  owner:   Whittoorth  v.  Smith,  1  M.  Jk 
Rob.  193. 

The  right  of  property  in  goods  distrained  remains  in  the  P^^y^y  i^ 
tenant  imtil  sale:  King  v.  England,  4  B.  &;  S.  782;  33  L.  4.  ^ 
Q.  B.  145.       See  also  Hopkins  v.  Kong  Lee,  14  A.  L.  T.  41, 
post  p.  365. 

Where  goods  have  been  sold  under  a  distress  and  the  pro-  Balance  4u$. 
ceeds  are  insufficient  to  satisfy  the  rent  due,  the  landlord 
may  recover  the  balance  by  action:   Philpott  v.  Lehain,  35 
L.  T.  855;   see  also  When  the  right  may  he  eweroiaed,  ante 
p.  98. 

The  purchaser  of  a  patented  article  at  a  sale  of  a  distress  ^^''^^ 
for  rent  does  not  acquire  the  right  to  use  the  article,  in 
breach  of  a  contract  entered  into  by  the  tenant  with  the 
patentee  restricting  the  right  to  use  the  article,  if  at  the 
time  of  purchase  he  has  notice  of  the  contract:  Britieh 
Mutosoope  Co,  v.  Homer,  (1901)   1  Ch.  671. 

As  to  sale  of  lodgers'  goods  before  the  expiration  of  the 
five  days:   See  Fieher  v.  Algar,  Sharp  v.  Fowle,  supra,  and  Lodiftr'i goodi, 
notes  to  s.  39,  post  p.  119. 

Cf.  s.  92  of  District  Courts  Act,    (No.  4  of  1901),  post 
p.  270. 

37.  (2)  The  overplus  (a)  (if  any)  shall  be  forth- 
with handed  over  to  the  said  tenant  or  owner,  and 
a  full  and  true  account  in  writing  of  every  such  sale 
shall  in  every  case  be  given  by  the  person  making 
the  distress  to  the  tenant  or  owner  on  demand  (b). 

(a)   Overplus:  Under  2  W.  &  M.  c.  5,  s.  2,  the  overplus  OvtrpluB. 
which  is  therein  directed  to  be  left  ''in  the  hands  of  the 
''sheriff  etc.  for  the  owner's  use,"  means  the  overplus  after 
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kctffo.  18,        payment  of  the  rent  and  of  the  reasonable  charges :    Lyon 

\t)^'  8.  «7  (2).  ^  Tomldes,  1  M.  &  W.  603;  but  as  to  the  charges  of  distress 
in  N.S.W.,  see  B.  50  and  Schedule  thereto,  post  pp,  139,  167. 
Under  the  same  Statute,  where  goods  distrained  for  rent  ha?e 
been  removed  to  a  convenient  place  for  sale,  and  sufficient 
sold  to  satisfy  the  distress,  the  proper  course  is  for  the  broker 
to  hand  over  the  surplus  money  as  directed  by  the  Act  and 
return  the  surplus  goods  to  the  premises  whence  he  took 
them:   Evans  v.   Wright,  2  H.  &  N.   527;   27   L.  J.  Ex.   50. 

4iarm9k0«.  order.  Where  the  overplus  was  handed  over  to  a  judgment  creditor 
on  a  garnishee  order  it  was  held  that  the  landlord  had  legal 
justification:  Cross  v.  Ayres,  1  F.  &  F.  187.  It  appears, 
that  notwithstanding  the  direction  contained  in  2  W.  &  M. 
c.  5,  s.  2,  the  practice  in  England  is  to  hand  the  overplus 
not  to  the  sheriff,  but  to  the  tenant  direct,  and  even  under 
that  Act  it  was  held  that  the  fact  of  the  landlord  being  unable 

Tmioik  miiHng.  to  find  the  tenant  was  a  sufficient  excuse  for  not  paying  over 
the  surplus:  Stuhhs  v.  May,  1  L.  J.  C.  P.  12.  A  landlord 
who  has  sold  his  tenant's  goods  under  a  distress  is  not  liable 
in  an  action  for  money  had  and  received  at  the  suit  of  the 
mortgagee  of  the  goods,  to  recover  the  surplus  money  in  the 

Formofattum.  landlord's  hands,  the  proper  remedy  being  by  action  on 
the  case  against  him  for  not  handing  over  the  overplus  as 
directed  by  the  Act:  Tates  v.  Eastwood,  6  Ex.  805;  20  L.  J. 
Ex.  303;  cf,  Evans  v.  Wright,  supra;  but  note  that  the 
overplus  under  2  W.  A  M.  c.  5,  s.  2,  is  to  be  handed  to  the 
sheriff  etc.  to  be  devoted  to  the  owner's  use,  whereas  here  it 
is  to  be  handed  to  the  "tenant  or  owner." 

See  also  Ryan  v.  Howell,  Legge  470;  post  p.  337;  cf.  s.  92 
(5)  of  District  Courts  Act,   (No.  4  of  1901),  post  p.  271. 

(b)   Demand:  Under  27  Geo.  II  c.  20,  s.  2,  the  overplus, 
(if  any),  after  certain  charges,  etc.  have  been  paid,  "shall 

Dfmand,  "be   rettirned   on   demand   to   the   owner    of   the   goods   and 

"chattels  so  distrained."  It  was  held  that  the  bringing  of 
an  action  is  not  a  sufficient  demand  and  a  tender  does  not 
dispense  with  proof  of  it:  Simpson  v.  Routh,  4  D.  &  R.  181; 
2  B.  &  C.  682;  rf.  2  W.  &  M.  c.  5,  8.  2,  post  p.  337. 

Not  to  apply  37.  (3)  Nothing  herein  contained  as  to  the  time 

to  corn,  bop»,         •        «        *     n 

•t'tiiM*^"*     of  sale  shall  apply  to  any  com,  grass,  hops,  roots, 
•eiwro.  fruits,  pulse,  or  other  product  whatsoever  growing  at 

the  time  of  the  same  being  seized  as  a  distress. 

See  8.  39  and  notes  thereto,  post  at  pp.  126,   126,  and  88. 

8  and  9  of  11  Geo.  II  c.  19,  post  pp.  378,  382  ;  and  cf .  s.  30 

(3)   and  notes  thereon. 
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38.  The  tenant  or  owner  of  any  goods  so  dis-  act  no.  is. 
trained  as  aforesaid  may  at  his  option  direct  and  *®??)."'  ^®'  '* 
specify  the  order  in  which  the  said  goods  and  chattels  Tenant  or 
shall  be  successively  sold,  and  the  said  goods  and  chat-  dilSrt  ^er  of 
tels  shall  in  such  case  be  put  up  for  sale  according  to  "^ 

such  directions  of  the  tenant  or  owner  as  aforesaid.    ^^'  *'  ^' 

See  FUher  v.  Algar,  2  C.  &  P.  374  and  note  (c)  to  s.  37 
(1),  ante  p.  116.  See  also  Jenner  v.  Yolland,  6  Price  3, 
and  note  (c)  to  8.  37  (1),  ante,  p.  116.  But  note  that 
the  statute  iinder  which  that  case  was  decided  has  no  section 
similar  to  this. 

39.  (1)  No  distress  shall  be  made  on  the  goods  of  ^*«**^";*  ~J^ 
any  casual  visitor  (b)  in  any  house,  nor  on  the  goods  not  to  be 
[other  than  furniture  (c)]  of  any  lodger  (b)  in  any         (a). 
house  or  apartment  ordinarily  let  or  used  as  a  lodg-  ibid.  s. «. 
ing  house  or  apartment. 

(a)  Lodgers  in  Tiotela:  The  goods  and  chattels  of  a  lodger  Lodgertin 
in  a  licensed  house  are  similarly  protected  by  s.  55  of  the  **''*'** 
Liquor  Act,  (No.  18  of  1898),  post  p.  286. 

(b)  Casual  visitor — lodger,  etc.:  In  Queensland  it  was  held  Casual vitUor 
that  a  woman  living  with  a  man  and  reputed  to  be  his  wife,  ~~**^*''*  ***• 
was  not  a  "casual  visitor"  within  the  meaning  of  s.  42  of 

the  Distress,  Replevin  and  Ejectment  Act  of  1867:   Melville 
y.  PhiUips,  9  Q.  L.  J.  114  (1899). 

Under  the  English  Statute  34  &  35  Vic.  c.  79,  it  is  pro- 
vided  {inter  cUia)  that  on  a  distress  being  made  by  a  superior 
landlord  on  furniture,  etc.,  for  arrears  of  rent  due  to  such 
superior  landlord,  then  the  lodger  on  serving  a  declaration 
that  the   immediate   tenant    has   no   property    in   the   goods 
distrained  together  with  a  complete  inventory  of  the  lodger's  84  <&  85  Vie.  e. 
goods,  etc.,  and  on  payment  to  the  superior  landlord  of  any  ^** 
rent  due  by  him  to  his  immediate  landlord,  then  the  distress 
must  cease.      Under  that  Act  it  has  been  held  that  the  mere  Undtr-tmund, 
fact  of  a  person  being  an  imder-tenant  is  not  sufficient  to  pj^^p,  y 
prevent  his  being  a  lodger:   Phillips  v.  Henson,  3  C.  P.  D.  Hwton. 
26;  but  sec  Brosier  v.  Tomkinson,  infra  p.  120.       Where  the 
Appellant  occupied  the  first  floor  and  basement  of  premises 
At  a  yearly  rent,  carrying  on  business  there,  but  sleeping  and  Oceupanu  of 
residing  elsewhere,  having  no  key  of  the  outer  door  which  mitfM, 
was  under  the  control   of  his   immediate   landlord;    it  was 
held  that  he  was  not  a  "lodger":   Heatcood  v.  Bone,  13  Q. 
B.  D.  179.      If  the  landlord,  reserving  a  room  in  the  house. 
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lets  the  rest  of  it  to  a  person,  but  retains  such  control  ami 
dominion  over  it  as  is  usually  retained  hj  masters  of  honaes 
let  in  lodgings,  the  relation  of  landlord  and  lodger  may  exist 
betweoi  the  parties  within  the  meaning  of  the  Act,  althougli 
the  lodger  has  the  right  of  exclusively  occupying  the  greater 
part  of  the  premises  and  has  separate  and  uncontrolled  power 
of  ingress  and  egress,  and  neither  the  landlord  nor  his  a^^ait 
sleeps  or  resides  in  the  house,  and  the  lodger  acts  as  cars- 
taker  of  the  part  reserved  The  existence  of  the  relationahip 
of  landlord  and  lodger  is  a  question  of  fact:  Ne89  v.  Btephem- 
son,  9  Q.  B.  D.  245;  see  also  Morton  v.  Palmer,  51  L.  J.  Q.  B. 
7;  Bradley  v.  Baylie,  8  Q.  B.  D.  195;  Benaing  v.  Bamsay^ 
14  T.  L.  R.  345. 

If  a  landlord  having  distrained  sells  before  the  expira- 
tion of  the  prescribed  time  the  lodger  may  maintain  an  aetioo 
against  him  for  so  selling  his  goods:  Sharp  v.  Fowle,  12 
Q.  B.  D.  385;  cf.  Fisher  v.  Algar,  ante  p.  119,  and  Masters 
V.  Fraser,  post  p.  125;  and  a  landlord  who  has  refused  to 
•deliver  to  their  owner,  goods  left  in  his  possession  by  his 
tenant,  cannot  save  himself  from  the  provisions  of  s.  32  of 
No.  5  of  1901,  (under  which  an  order  for  the  delivery  to 
the  owner  of  goods  unlawfully  detained  may  be  made  br 
justices),  by  distraining  on  the  goods  for  rent:  Prior  v.  Lesfte, 
16  W.  N.  289.  See  Thwaites  v.  Wilding,  12  Q.  B.  D.  4;  F^tt 
V.  Whittaker,  L.  R.  7  Q.  B.  120,  and  Illegal,  Irregular  amd 
Excessive  Distress,  ante  p.  109.  Where  tenant  consents  to 
irregularities:  See  Werth  v.  London  Loan  etc.  Co.,  supra 
p.  98.  Even  before  34  &  35  Vic.  c.  79  was  passed, 
it  was  held  that  goods  of  a  tenant's  lodger  being  distrained 
together  with  the  tenant's,  and  sold  first  after  notice  from 
the  lodger,  and  the  tenant's  goods  turning  out  to  be  sufficient 
to  satisfy  the  rent  and  charges,  the  lodger  was  entitled  to  sue 
for  an  excessive  distress:  Wilkinson  v.  Ihhett,  2  F.  &  F.  300; 
of.  s.  38,  supra;  and  where  in  an  action  for  excessive  distress 
for  taking  goods  of  the  plaintifT,  it  appeared  that  of  the 
goods  taken  part  were  plaintiff's  and  part  those  of  a  third 
party;  it  was  held  that  the  declaration  might  be  amended 
by  stating  the  distress  to  have  taken  place  with  respect  to  the 
goods  of  plaintiff  and  of  the  third  party,  and  that  the  plain- 
tiff might  recover  some  amount  of  damages  and  that  the 
other  party,  whose  goods  were  taken,  would  also  be  entitled 
to  maintain  an  action,  but,  it  seems,  no  joint  action  could  be 
brought:  Bail  v.  MeUor,  19  L.  J.  Ex.  279.  The  property  of 
an  under-tenant,  however,  may  be  distrained  by  the  original 
landlord:  Brosier  v.  Tomkinson,  2  Ken.  39;  but  see  PhUUps 
V.  Henson,  supra. 
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Although  a  tenant  ^o  has  been  let  into  possession  of  land  Aor  No.  18, 
by  a  lessor  is  estopped  from  disputing  his  lessor's  title,  third  ^^^J.^'  '*^*^' 
persons,  not  claiming  possession  of  the  land  under  the  tenant, 
are  not  so  estopped.      A  person,  therefore,  who  lets  premises  no  tuu. 
to  which  he  has  no  title,  to  a  tenant,  cannot  distrain  for 
arrears  of  rent  due  from  the  tenant,  the  goods  of  a  third 
person  which  happen  to  have  been  brought  on  to  the  pre- 
mises by  the  tenant's  license:  Tadtnan  v.  Henman,   (1893)   2 
Q.  B.  168. 

Goods  of  a  third  person  on  the  premises  of  a  bankrupt  at  Wk^n  tenant 
the  time  of  his  committing  an  act  of  bankruptcy,  arc  not  in  **»*^"p*- 
his  possession,  order,  and  disposition,  if  at  the  time  of  such 
act  of  bankruptcy  there  is  a  distress  for  rent  upon  such 
goods:  Backer  v.  Ohidley,  11  Jur.  (N.  S.)  654;  13  W.  R.  690; 
ef.  s.  50  of  No.  25  of  1898,  po8t  p.  212;  and  notes  on  Bills 
of  Sale  Act,  post  p.  225. 

Where  the  relation  of  landlord  and  tenant  has  been  created  When  tenant 
between  mortgagee  and  mortgagor,  the  mortgagee  may  upou  *»"^<v<»'- 
failure  in  the  payment  of  rent,  distrain  the  goods  even  of 
a  stranger:  Kearaley  v.  Phillips,  11  Q.  6.  D.  621;  but  where 
the  property  of  a  stranger  becomes  a  fixture,  it  cannot  be  Fixture. 
distrained,  and  as  to  what  is  a  fixture:  See  Reynolds  v.  Ashby, 
(1904)    A.   G.   466;    Lyon  r.    London     etc..    Bank,     (1903) 
2  K.  B.  135,  and  see  ante  p.  25;  and  infra  p.  122. 

A  landlord  cannot  distrain  upon  goods  of  third  persons 

brought  by  himself  back  on  to  the  demised  premises,  without  F**^?/***^^ 

the  authority  of  the  third  person,   even  though   the  goods  tandiordU*  ^ 

bad  been  originally  placed  on  the  premises  by  the  authority 

of  the  third  person  and  wrongfully  removed  by  some  one  else : 

Paton  V.  Carter,  1  Cab.  &  E.  183.      As  to  distress  on  cattle 

of  a  stranger  on  tenant's  land:  See  Heaney  v.  Harper,  3  W.  ^^f**^ 

W.  &  a'B.    (L.)    128;   post  p.  380.       As  to  how  far  goods 

foond  on  land  out  of  which  a  rent  charge  issues,  may  be 

distrained:    See    Muspratt   v.    Gregory,    1     M.    &    W.    633;  Didrwfor 

•*     •» »  r€ni  chanif, 

Saffery  v.  Elgood,   1  A.  &  E.   191;   Johnson  v.  Faulkner,  2 

(J.  B.  925;  Freeman  v.  Edwards,  2  Ex.  732. 

See  also  notes  on  s.  39  (2),  infra. 

(o)  Furniture:  A  piano  lent  to  a  person  occupying  fum-  FumUure. 
ished  lodgings  is  furniture  within  the  meaning  of  this  sec- 
tion and  is  liable  for  rent:   Huenerhein  v.  Gerber,  2  W.  N. 
61. 


39.  (2)  No  distress  shall  be  made  on  any  sewing-  sewing  ma- 
machine,  typewriting  machine,  or  mangle  the  pro-  ?mtiiij^' 
perty  of  or  nnder  hire  to  any  female  person  for  any  ^     '  °' 
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Act  No.  18, 
1899,  s.  39  (2). 
mangle 
«xempt  from 
dlBtress. 

No.  48,  1898, 
«.  1. 


What  may  be 
distrained. 


Fixturet. 


Stoves,  copperSy 
etc. 


Eataje. 


rent  claimed  in  respect  of  the  premises  or  place  in 
which  such  sewing-machine,  type-writing  machine,  or 
mangle  may  be: 

Provided  that  any  one  such  person  shall  not  be 
entitled  to  have  more  than  one  sewing-machine,  one 
type-writing  machine,  or  one  mangle  protected  from 
distress  under  the  provisions  of  this  subsection. 

WHAT   GOODS   MAY   BE    DISTRAINED. 

It  may  be  laid  down  as  a  general  rule  that  all  chattels 
personal  are  liable  to  be  distrained,  unless  particularly  pro- 
tected or  exempted:  2  Bla.  Comm.  7.  Some  of  the  chattels 
so  protected  are  absolutely  privileged,  others  only  condition- 
ally, the  condition  being  that  there  is  no  other  sufficient 
distress  on  the  premises:  Simpson  v.  Hartopp:  1  Smith  L.  C. 
(11th  ed.)    437. 

Fixtures  are  absolutely  exempt  as  being  part  of  the  free- 
hold and  incapable  of  being  restored  in  the  same  plight  as 
that  in  which  they  were  taken.  So  also  keys,  doors,  windows, 
etc.,  have  been  held  exempt.  Machinery  merely  attached 
for  convenience  is  not  exempt:  Simpson  v.  Hartopp,  1  Smith 
L.  C.  (11th  ed.)  437;  Hellawell  v.  Eastwood,  6  Ex.  296;  but 
see  Mather  v.  Fraser,  2  K.  &  J.  536,  and  note  thereon  by 
the  editors  of  Smith's  Leading  Cases,  1  Smith  L.  C.  at  p. 
443;  and  see  also  Reynolds  v.  Ashhy,  (1904)  A.  C.  466,  at 
473,  where  Lord  Lindley  referred  to  Hellawell  v.  Eastwood, 
supra,  as  of  questionable  authority.  See  further  p.  25 
ante,  as  to  the  distinction  in  questions  of  fixtures  as  between 
landlord  and  tenant,  and  between  mortgagor  and  mortgagee. 
See  also  note  on  Bills  of  Sale  Act,  post  p.  227. 

A  mere  distraining  and  expression  of  intention  to  sell 
fixtures,  without  actual  seizure  or  severance  are  no  groundt 
of  action  for  illegal  distress:  Beck  v.  Denbigh,  29  L.  J.  C.  F. 
273;  cf.  Dalton  v.  Whittem,  3  G.  &  D.  260;  3  Q.  B.  961. 

Fixtures,  (as  kitchen  ranges,  stoves,  coppers  and  grates), 
which  a  tenant  may  sever  from  the  freehold  and  take  away 
during  the  term,  are  not  therefore  distrainable  for  rent: 
Darby  v.  Harris,  1  (J.  B.  895;  and  growing  grass  or  eata^^e 
is  not  distrainable:  Horsford  v.  Webster,  1  C.  M.  &  R.  696; 
but  as  to  growing  crops:  See  infra;  and  of,  also  MiUer  ▼. 
Gulliver,  1  N.S.W.  176;  Cullan  v.  Pearse,  3  S.  C.  R.  200, 
which  were  decisions  imder  the  Statute  of  Frauds,  a  growing 
crop  of  sugar  cane  in  the  former  and  a  growing  crop  of 
oranges  in  the  latter  being  held  not  to  be  interests  in  land 
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^thin  the  meaning  of  that  Statute;  cf,  also  Evans  v.  Roherl9,  act  No.  18, 
5.  B.  &  C.  829.      See  also  note  (d)  to  s.  8  of  11  Geo.  II  c.  19,  ^»^®'  ^'  ^^  <2^- 
post  p.  380. 

^  Goods  delivered  to  a  person  emei'cising  a  public  trade,  to  be  Ooodiddi- 
dtealt  with  by  him  in  the  way  of  his  trade  are  absolutely  "^^^cuSli 
exempt;  e.g,  horses  to  be  shod,  corn  to  be  ground,  yarn  to  be  a  public  trade. 
woven,  cattle  to  be   slaughtered,  goods  to  be  carried,   sold, 
warehoused   or   safely   kept.       But  the  business   must   be  a 
public  one  and  the  goods  must  have  been  deposited  by  the 
person  having  the  right  to  their  immediate  possession  and 
they  must  liave  been  deposited  for  the  ordinary  purposes  of 
trade:  Bullen  Dist.  (2nd  ed.)  pp.  108  et  seq,;  notes  to  Simp- 
son V.  Hartopp,  1  Smith  L.  C.  (11th  ed.)  at  p.  443. 

Goods  at  an  inn:  See  notes  to  s.  39  (1),  ante  p.  119.  Qoodt  at  an  inn. 

Things  in  tohich  there  is  no  valuable  property  are  exempt; 
e.g.  animals   ferae  naturae;   but   animals   which   have  been  Thingt  in 
reclaimed  are  liable,   e.g.  dogs,  birds   in   cages,  etc.:    Davies  able  property. 
V.  Powell,  Willes  46.       Cf.  also  Ex  parte  Emerson,  15  W.  N. 
101;  and  as  to  dogs:  See  notes  to  Simpson  v.  Hartopp,  1  Smith 
L.  C.  (11th  ed.)  at  p.  446. 

Perishable  articles  are  also  privileged;  e.g.  butcher's  meat:  Perithable 
Morley  v.  Pincombe,  2  Ex.  101 ;  and  other  chattels  incapable  ^ 
of  restoration  after  five  days  in  the  same  condition  as  when 
seized  under  distress:  Simpson  v.  Hartopp,  1  S.  L.  C.   (11th 
ed.)   at  p.  445. 

Loose  money  is  exempt,  but  not  money  in  a  bag  or  chest:  Looee money. 
Wilson  V.  Duckett,  2  Mod.  61. 

Things  in  actual  use  are  exempt ;  e.g.  a  horse  which  a  man  Thinge  in  use. 
is  riding,  tools  which  he  is  using:  Storey  v.  Robinson,  6  T.  K. 
138;   Co.  Litt.  47a;   Simpson  v.  Hartop,  supra;  cf.  Sear  son 
V.  Flannery,   15   W.  N.   91,  and    Masters    v.  Eraser,    infra, 
p.  125. 

Goods  in  custody  of  the  law  are  exempt;  e.g.  property  taken  Ooodt  in  cue- 
in  execution:  Wright  v.  Dewes,  1  A.  &  E.  641;  though  under  **^ *^' *** ^"'* 
8  Anne  c.  14,  s.  1,  (post  p.  338),  the  landlord  is  entitled 
to  be  paid  up  to  one  year's  arrears  of  rent  before  the  goods 
can  be  removed.  Cf.  s.  92  of  District  Courts  Act,  (No.  4 
of  1901),  post  p.  270;  and  s.  39  of  Small  Debts  Recovery 
Act,  (No.  13  of  1899).  Once  the  sheriff  relinquishes 
possession  the  goods  may  be  distrained:  Blades  v. 
Jirundale,  1  M.  &  S.  711;  as  for  example  after  he  has  sold 
them:  ib;  but  see  Wharton  v.  Naylor,  12  Q.  B.  673.  Bank- 
"^ptcy  does  not  place  the  goods  in  the  custody  of  the  law: 
J^  Uackenzie,  (1899)  2  Q.  B.  666;  but  see  s.  60  of  Bank- 
ruptcy Act,  post  p.  212.       Where  there  was  a  contest  be- 
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ACT  No.  18, 
1899,  S.  S9  (2). 


Ooodt  bdonging 
to  Crown, 


CattU  going  to 


Straying  eattU. 


Ambassador's 
goods. 


Beasts  of  ttie 
plough. 


Sheep. 


tween  the  sheriff  and  a  mortgagee  taking  possession  earlier 
in  the  day  on  which  the  writ  of  execution  was  issued,  the 
sheriff  prevailed  because  the  writ  bound  the  goods  from  the 
earliest  possible  hour  in  the  day:  Thompson  y.  De  JA$9a, 
2  N.S.W.  165;  and  see  s.  16  of  Statute  of  Frauds.  In  the 
case  of  a  landlord,  if  this  principle  be  applicable,  he  would 
still  be  entitled  to  12  months'  rent:  8  Anne  c  14,  s.  1, 
{po8t  p.  338) ;  but  of,  s.  92  of  District  Courts  Act,  {post 
p.  270),  as  to  execution  issuing  out  of  District  Ck>urts;  and 
see  s.  39  of  Small  Debts  Recovery  Act,  post  p.  277. 

A  landlord's  right  to  distrain  revives  upon  an  executioa 
being  waived:  Seven  v.  Mihill,  I  Ld.  Ken.  370;  Cropper  v. 
Warner,  1  Cab.  k  E.  152;  Cooper  v.  Asprey,  3  B.  &  S.  932; 
or  where  the  goods  remain  on  the  premises,  the  sale  under 
the  execution  being  collusive:  Smith  v.  Russell,  3  Taunt.  400; 
cf.  Blades  v.  Arundale,  supra;  Federal  Bank  v.  Kretsohmann, 
7  N.S.W.  183.  See  also  Peacock  v.  Purvis,  infra  p.  125, 
and  notes  on  8  Anne  c.  14,  post  p.  338. 

Goods  belonging  to  the  Crown  are  exempt  from  distress  for 
rent:  Secretary  of  State  for  War  v.  Wynne,  (1906),  2  K.  B. 
845. 

Cattle  going  to  market,  belonging  to  a  stranger  and  left 
for  the  night  on  the  premises  with  the  privity  of  landlord 
and  tenant  are  exempt:  Poole  v.  Longueville,  2  Wms.  Satind. 
290. 

Straying  cattle  are  only  exempt  where  they  have  strayed 
through  a  defective  fence  which  the  tenant  is  bound  to  re- 
pair. They  may  be  distrained  on  after  notice  to  remove 
given  to  the  owner  and  neglect  on  his  part  to  do  so.  The 
exemption  only  lasts  for  a  day  and  a  night:  3  Bla.  Comm.  9. 

As  to  casual  visitor's  goods,  lodger's  goods  other  than 
furniture:  See  s.  39  (1),  supra  p.  119. 

Goods  of  an  Ambassador  or  of  any  of  his  suite  are  privi- 
leged: 7  Anne  c.  12,  s.  3;  Macartney  v.  Garbutt,  24  Q.  B.  D. 
368;  but  it  seems  consuls  are  not  so  privileged  except  with  re- 
gard to  papers  of  state:  Hall  Int.  Law  (3rd  ed.)  318. 

Beasts  of  the  plough  and  sheep  are  conditionally  privileged, 
being  only  distrainable  when  there  is  no  other  sufficient  dis- 
tress: 51  Hen.  Ill  st.  4,  {post  p.  330;  and  see  ante,  p.  121); 
Davies  v.  Aston,  1  C.  B.  746;  but  this  does  not  include  coltn, 
steers  or  heifers:  Keen  v.  Priest,  4  H.  &  N.  236;  see  also 
Growing  crops,  infra;  Searson  v.  Flannery,  15  W.  N.  91; 
as  to  sheep:  See  Keen  v.  Priest,  supra. 
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TooU  of  trade  not  in  use  are  also  conditionally  privileged  act  No  i^ 
on  there  being  no  other  sufficient  distress:   Nargett  v.  Nia$,  ^^^*^*  wW- 

1  £.  &  £.  439;  Qorton  v.  FaXkner,  4  T.  R.  565.      Where  there  TooU  not  in 
were  no  other  goods  on  the  premises  except  the  furniture  of  '^' 
some  lodgers,  it  was  held  at  niei  prtue  that  distress  on  tools 

of  trade  not  in  use  was  good:  Roberte  v.  Jackson,  Peake  Ad. 
Ca.  36;  but  see  Bullen  Dist.  (2nd  ed.)  p.  120,  and  Piggott 
V.  Birtlea,  1  M.  &  W.  at  452;  infra. 

Sewing  tnachines,  typewritere  and  mangles  are  exempt  on  Sewing  fM- 
the  conditions  set  out  in  this  section.  In  England  it  has  **"^»  •**• 
been  held  that  a  sewing  machine  on  hire  and  used  by  tenant's 
wife  to  support  the  family,  is  exempt  from  distress  as  an 
"implement  of  trade"  within  the  meaning  of  The  Distress 
for  Rent  Amendment  Act,  1888,  s.  4.  From  the  same  case, 
it  seems,  that  although  the  husband  is  tenant  and  hirer,  pro- 
ceedings could  be  maintained  by  his  wife:  Masters  ▼.  Fraser, 
85  L.  T.  611;  of.  Things  in  actual  use,  supra;  and  notes  to 
8.  39  (1),  supra  at  p.  120;  also  Illegal  Distress,  ante  p.  109. 

Water  meters  and  apparatus,  etc,  used  in  connection  with  Water  mtUn, 
water  supply  are  also  exempted  from  distress;   see  Metro- 
politan Water  and  Sewerage  Acts,  and  Country  Towns  Water 
and  Sewerage  Acts,  post  pp.  246,  253.    And  by  the  Municipali- 
ties Act,  s.  219,   {post),  Oas  meters,  pipes,  burners,  etc,  of  a  Municipal ga» 
Municipal  Council  set  up  in  any  building,  etc.,  are  exempt  ^^ten, 
from  distress. 

Cocks  and  sheaves  of  corn  are  now  distrainable :  See  post,  Coektand 

p.  379.  ':z""" 

Growing  crops  are  liable  to  be  seized  and  when  ripe  cut:  Orouing (rope, 
11  Geo.  II  c.  19,  SB.  8  and  9;  but  inasmuch  as  these  are 
on]y  distrainable  by  statute  and  are  not  immediately  produc- 
tive, a  landlord  is  not  bound  to  distrain  on  these  before 
resorting  to  goods  conditionally  exempted  and  may  therefore 
distrain  on  the  latter  before  availing  himself  of  the  former: 
Piggott  V.  Birtles,  1  M.  &  W.  441 ;  and  cf,  Roberts  v.  Jackson 
Peake  Ad.  Ca.  36;  supra.     And  see  Fixtures,  supra  p.  122. 

Growing  crops,  however,  which  have    been    sold    by     the 
sheriff  are  deemed  to  be  in  the  custody  of  the  law,   {supra),  ineuttodyof 
tmtil  cut  and  removed  by  the  purchaser :  Peacock  v.  Purvis,  ^  ***»• 

2  Bro.  &  B.  362;  5  Moore  79;  Wright  v.  Dewes, 
1  A  &  E.  641;  Wharton  v.  Naylor,  12  Q.  B.  673;  cf.  s.  6  of 
56  Geo.  Ill  c.  50,  post  p.  342. 

See  11  Geo.  n  c.  19,  ss.  8  and  9,  poet  pp.  378,  382 ;  2  W.  &  M. 
88.  1,  c.  5,  s.  3,  post  p.  380;  56  Geo.  Ill  c.  50,  ss.  6  and  11, 
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ACT  No.  18, 
1899,  88.  39  (2), 
40. 

&EPLIVIX. 
Time  for  sale. 


Under  BtU  of 
Sale. 


Avfay  going 
CTope, 


WearinQ 


Joint  tenanW 
good*. 


Sheiifr  or 
deputy  may 
grant  replevin. 

7  Vic.  No.  18, 
8.  4. 

(a). 


Bkpletet. 


Where  it  liee. 


History. 


post  p.  342;  Liens  on  Crops,  etc  Act,  (No.  7  of  1898), 
post  p.  230. 

As  to  the  time  within  which  growing  crops  may  be  sold: 
See  s.  37  (3),  ante  p.  118,  and  post  p.  378,  and  p.  380. 

As  to  distraining  On  growing  crops  the  subject  of  a  bill 
of  sale:  cf.  Clement 8  y.  Matthews,  11  Q.  B.  D.  808;  and  note 
on  Bills  of  Sale  Act,  post  p.  229. 

As  to  away  going  crops:  See  notes  to  s.  30  (3),  ant9 
p.  91. 

Wearing  apparel  may  be  distrained  for  rent:  Bissett  r. 
Caldwell,  1  Peake  50;  Baynes  v.  Smith,  1  Esp.  206;  unless 
in  use:  ih;  and  see  Bunholf  v.  Alford,  3  M.  &  W.  at  254; 
Bearson  v.  Flannery,  15  W.  N.  at  92.  See  also  Things  in 
actual  use,  supra. 

As  to  the  goods  of  joint  tenants  who  are  partners:  See  Ex 
parte  Parke,  L.  R.  18  Eq.  381. 

40.  The  sheriff  and  any  deputy  specially  appoin- 
ted by  him  for  that  purpose  may  grant  replevin  (b) 
m  all  cases  where  a  sheriff  in  England  had  power  to 
grant  replevin  on  the  eighth  day  of  December,  in 
the  year  one  thousand  eight  hundred  and  forty-three, 
being  the  day  on  which  the  Act  seventh  Victoria 
number  thirteen  came  into  force. 

(a)   See  Commissioner's  Memorandum,  ante  p.  3. 

(b)   REPLEVIN. 

An  action  of  replevin  is  founded  upon  a  distress  taken 
wrongfully  and  without  sufficient  cause;  being  a  re-delivery 
of  the  pledge  or  thing  taken  in  distress  to  the  owner  upon 
his  giving  security  to  try  the  right  of  the  distress  and  to 
restore  it  if  the  right  be  adjudged  against  him:  3  Bla.  Ck)nun. 
146;  Co.  Litt.  145a.  This  is  the  proper  form  of  procedure 
where  it  is  desired  to  recover  the  specific  chattels  taken :  See 
Oibbs  V.  Cruikshank,  L.  R.  8  C.  P.  454;  Mennie  v.  Blake,  6  K. 
&  B.  842;  25  L.  J.  Q.  B.  399.  It  does  not  lie  where  the 
distress  was  originally  lawful  and  was  merely  irregular  or 
excessive;  nor  for  the  recovery  of  those  things  which  from 
their  nature  are  not  distrainable:  Nihlet  v.  Smith,  4  T.  R. 
504. 

Until  the  goods  are  actually  sold  the  tenant  may  replevy: 
Jacob  V.  King,  5  Taunt.  451. 

Replevin  might  formerly  be  made  either  by  original  writ 
of   replevin   at  common   law  or  by  plaint  by   the   Stat,  of 
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Marlebridge,  52  Hen.  Ill  c.  21,  {post  p.  331) :  Co.  Litt.  146b.  act  No.  18, 
The  former  is  quite  obsolete.       Under  the  Statute  of  Marie-  ^®^*  ®*  ^' 
bridge,  when  any  man's  goods  were  distrained  or  impoimded, 
he  might  upon  application  for   the  purpose  to  the  sheri/f, 
upon  giving  pledges  to  return  the  distress  if  judgment  were 
against  him,  have  a  replevin  by  which  his  goods  would  be 
restored  to  his  possession.      By  1  &  2  Ph.  &.  M.,  c.  12,  s.  3, 
{post  p.  336),  the  sheriff  was  empowered  to  appoint  depu- 
ties  for  the   sole   purpose   of   making   replevins;    but   qucere 
whether  this  Statute  is  in  force  in  N.S.W.  or  is  supplanted 
by  8.  41    (1),  which  would  seem  to  operate  in  the  cases  in- 
tended to  be  provided  for  by  the  older  Statute.       The  act  of  Act  of  tkmff 
the   sheriff   or    his   deputy    in   entering   a    plaint   is   merely  "»"»»^*»^« 
ministerial:  Ew  parte  Boyle,  2  D.  &  R.  13. 

At  common  law  originally,  the  sheriff  was  bound  to  take 
pledges  that  the  party  replevying  would  pursue  his  action 
against  the  distrainor;  but  by  the  Statute  of  Westminster, 
second,  13  Ed.  I  st.  1,  c.  2,  the  sheriff  was  obliged  to  take 
pledges  not  only  for  the  prosecution  of  the  suit  but  also  for 
the  return  of  the  goods,  if  a  return  should  be  awarded. — 
these  pledges  were  called  pledges  de  rertomo  hahendOf  and 
were  in  the  nature  of  sureties.  Then  as  some  irregularities} 
had  arisen  11  Geo.  II  c.  19,  s.  23,  {post  p.  412),  enacted  in 
substance  the  provisions  of  s.  42  of  this  Act,  {infra  p.  132), 
80  that  now  the  pledges  must  be  by  bond  with  two  sureties 
and  in  double  the  value  of  the  goods   distrained.       Section  ^* 

23  of  11  Geo.  II  c.   19,  post  p.  412  also  corresponded  with 
s.  42  (2)   of  this  Act,  infra. 

After  the  provisions  of  ss.  40-42  have  been  complied  with 
the  plaintiff    (now  called  the  replevisor)    may  commence  his 
action.       The  party  suing  must  have  either  an  absolute  or 
qualified  property  in  the  goods,  and  a  mere  possessory  right  Whomayiue. 
does  not  appear  to  be  sufficient:  Templeman  v.  Case,  10  Mod. 
25;  but  actual  possession  by  itself  would  seem  to  be  enough: 
Bullen  Dist.    (2nd  ed.)    278.       The   action   may  be   brought 
either  against  the  bailiff  making  the  distress,  who  is  called 
"the  person    making   cognizance"    (s.    42),    or    against   the 
person  ordering  the  distress,   the    latter    being    called    tlie  Who  may  ht 
"  avowant"  (s.  42),  or  against  both:  Bullen  Dist.   (2nd  ed.)  "^* 
279. 

Section  43  provides  that  in  every  case  except  where  the  ^^^^J^ 
District  Ck>urt8  or  Courts  of  Petty  Sessions  have  jurisdiction 
given  to  them  by  the  Act,   (see  now  District  Courts  (Amend- 
ment)   Act,    1905,   post   p.   272),   the   action   must   be   com- 
menced by  a  writ  of  summons  in  the  Supreme  Court  in  such 


Digitized  by 


Google 


ACT  No.  18, 
1890,  S.  40. 
BEPLKTCr. 

RuUofdrd 
June,  1904. 


Form  of 
1>r(reip€, 


Form  of  torit. 


128 

form  as  the  Judges  may  prescribe.  In  the  Government 
Gazette  of  the  7th  June,  1004  (No.  314)  the'  foUowu^  mk, 
dated  3rd  June,  1904,  was  published  dealing  with  the  forms 
of  the  praecipe  and  writ  of  summons  in  actions  of  replevin: 
In  pursuance  of  the  powers  vested  in  us  by  the  "  Landlord 
and  Tenant  Act  of  1899  "  and  of  any  other  power  or  powen, 
we  do  hereby  prescribe  that  the  forms  hereunder,  or  such 
adaptation  thereof  as  may  be  necessary,  shall  be  the  forms  of 
the  praecipe  and  of  the  writ  of  Summons  in  an  action  of 
replevin. 


IndonemetU  t 
writ. 


In  the  Supreme  Court  of 

New  South  Wales. 
Wbit  of  Summons  in  an  action  of  replevin  for  {name  a$id 
residence  of  plaintiff^   against   [name  and  residence  or  sup- 
posed residence  of  defendant  as  in  vorifl. 

Appearance  [number  of  days  or  months  after  sermce\. 

State  here  the  goods  and  chattels  sought  to  be  recovered. 

Dated  this  day  of  ,  1904. 

Plaintiff's  Attorney  [or  plaintiff  in  personi. 
Address. 


Edwabd  VII,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  of  the  British  Domioionfl 
beyond  the  Seas,  King,  Defender  of  the  Faith,  Emperor  uf 
India. 

To  CD.  of 

We  command  you  that  within  days  after  the  service 

of  this  writ  upon  you  inclusive  of  the  day  of  such  service  you 
do  cause  an  appearance  to  be  entered  for  you  in  our  Supreme 
Court,  at  Sydney,  in  an  action  at  the  suit  of  the  said  AJ^ 
of  replevin  for  the  taking  and  unjustly  detaining  of  certain 
goods  and  chattels  of  the  said  A.B.,  and  take  notice  that  in 
default  of  your  so  doing,  the  said  A.B.  may  proceed  therein 
to  judgment  and  execution. 

Witnesses — 

N.B. — ^this  writ  is  to  be  served  within  calendar  month! 

from  the  date  thereof,  or  if  renewed,  from  the  date  of  sach 
renewal,  including  the  day  of  such  date,  and  not  afterwards. 


Indorsement  to  be  made  on  the  writ  before  service  there- 
of. 

This  writ  was  issued  by  E.F.,  of  ,  Attorney  for  the 

said  plaintiff,  or,  this  writ  was  issued  in  person  by  AB^ 
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who  reBides  at  tmention  the  city,  toton,  or  parish,  and  also  act  No.  18. 
th€  name  of  the  street,  and  number  of  the  house  of  the  plain-  JESLKTcf.* 
tiffs  residence,  if  any  such]. 


Indorsement  to  be  made  on  writ  after  service  there-  Indortemetd  of 
of.  ••'^• 

This  writ  was  served  by  X.Y.  on  ItM,   [the  defendant  or 
one  of  the  defendants]  on  Monday,  the  day  of 

1904. 

(Signed)     X.Y. 

The  C.  L.  P.  Act,  (No.  21  of  1899),  s.  4,  which  was  passed  Common  Law 
after  the  Landlord  and  Tenant  Act,  provides  that  "  Every  ^«^*^«  ^«*- 
"personal  action  brought  in  the  Court,  {ue,  the  Supreme 
"Court),  shall  be  commenced  by  writ  of  simimons  in  the 
"Form  No.  1  contained  in  the  second  schedule  to  this  Act, 
"  etc."  This  refers  to  the  ordinary  writ  of  summons  and 
8.  5  provides  that  "  it  shall  not  be  necessary  to  mention  any 
"form  of  cause  of  action  in  any  writ  or  summons  issued 
"  under  the  authority  of  this  Act."  Section  268  of  C.  L.  F. 
Act  gives  the  Judges  very  wide  powers  in  the  making  of 
rules  "with  respect  to  any  matter  herein  contained  relative 
"to  practice  or  pleading,  anything  in  this  Act  to  the  con- 
"trary  notwithstanding,  (2)."  It  would  seem  that  the  rule 
of  3rd  June,  1904,  as  to  the  form  of  praecipe  and  writ  of 
summons  in  actions  of  replevin,  really  constitutes  an  excep- 
tion on  ss.  4  and  5  of  the  later  Act. 

After  the  writ  in  the  Supreme  Court  the  action  shall  be  procedure. 
prosecuted  and  dealt  with  "in  like  manner  as  other  actionii 
"in  the  said  Court  may  be  prosecuted  and  dealt  with:  s.  43; 
but  actions  of  replevin  cannot  be  joined  with  other  causes  of 
action:  s.  49  (1)  of  C.  L.  P.  Act.  See  also  s.  22  of  11  Geo. 
n  c.  19,  {post  p.  410)  which  provides  that  the  defendant  is 
to  avow  etc.  that  the  plaintiff  held  the  premises  at  a 
certain  rent  etc. 

In  the  District  Court  the  form  of  plaint  is  as  provided  Replevin  in, 
by  Schedule  M  of  this  Act,  {post  p.  168),  and  District  Courts  ^i*^<7o«rt. 
and  Courts  of  Petty  Sessions  were  given  concurrent  jurisdic- 
tion to  try  actions  where  the  rent  in  respect  of  which  any 
distress  was  made,  etc.,  did  not  exceed  £30:  s.  46,  infra;  but 
lee  now  s.    9   of  District   Courts    (Amendment)    Act,    1905, 
{post  p.  274),  whereby  the  jurisdiction   of  District   Courts 
is  extended  to  all  cases  where  the  rent  does  not  exceed  £400 
in  amount.      In  these  Courts  all  proceedings  shall  be  taken  Proeedmre. 
•ad  the  action  "  tried  and  determined  in  the  same  manner  and 
"Bhall  be  subject  to  the  same  rules  as  other  actions"  in  th« 
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ACT  No.  18, 
1800,  8.  40. 
BXtLEYtS. 


Judgment, 


Form  of  judg- 
ment  in  i?«f- 
plevinin 
District  Court. 


said  Courts.  The  District  Court  Rules  315*318  prescribe 
the  practice  in  such  actions  in  that  Court. 

R.  315  provides  that  in  all  actions  of  replevin  no  other 
cause  of  action  shall  be  joined  in  the  summons.  This  seems 
to  have  been  the  common  law:  Morgan  v.  Wheatley,  6  Ex. 
88,  at  97;  cf.  s.  49  (1)  of  C.  L.  P.  Act,  (No.  21  of  1899). 
R.  316  provides  that  on  entering  a  plaint  in  replevin,  the 
plaintiff  must  specify  and  describe  in  a  statement  of  particu- 
lars, the  cattle  or  the  several  goods  and  chattels,  taken,  and 
the  distress  of  which  he  complains.  R.  317  provides  that  all 
actions  of  replevin  shall  be  tried  in  the  same  way  as  other 
actions  in  the  Courts  holden  under  the  authority  of  the  Act: 
and  the  judgment  therein,  in  ordinary  cases  whether  for 
plaintiff  or  defendant,  shall  be,  imless  otherwise  ordered,  ac- 
cording to  the  forms  in  the  appendix.  The  forms  referred 
to  are  Forms  31,  32a,  and  180.  Note  also  s.  46  (2)  of  the 
L.  &  T.  Act. 

The  District  Courts  Act,  (No.  4  of  1901),  s.  113,  gives  the 
Judges  of  the  District  Court  power  "to  make  such  general 
rules  as  they  think  fit  for  regulating  with  regard  to  District 
Courts:  (a)  the  practice  of  the  Courts  and  the  forms  of 
proceedings  therein."  Qucpre  therefore  as  to  the  effect,  if 
any,  of  s.  113  of  No.  4  of  1901  on  s.  46  (2)  of  this  Act 
so  far  as  it  affects  proceedings  in  actions  of  Replevin  in  the 
District  Courts. 

R.  318  provides  that  where  the  defendant  succeeds  in  the 
action,  the  Court  shall  if  the  defendant  so  require,  and  the 
action  is  tried  without  a  jury  and  the  jury  shall  if  the 
action  is  tried  with  a  jury,  find  the  value  of  the  goods  dis- 
trained: and  if  the  value  is  less  than  the  amount  of  rent  in 
an-ear,  judgment  shall  be  given  for  the  amount  of  such  value; 
but  if  the  amoimt  of  the  rent  in  arrear  be  less  than  the  value 
so  found,  judgment  shall  be  given  for  the  amount  of  such 
rent,  and  may  be  enforced  in  the  same  manner  as  any  other 
judgment  of  the  Court.  Forms  31,  and  32a,  above  referred  to 
are  the  ordinary  forms  for  judgments  for  defendant  or  plain- 
tiffs respectively  in  the  District  Courts.  Form  180  is  the 
form  of  a  judgment  for  defendant  in  Replevin  for  Rent,  ani 
is  as  follows: — 

"  Upon  hearing  this  action  at  a  Court  holden  this  day,  it 
"  is  adjudged  that  the  Plaintiff  do  return  to  the  Defendant 
"  the  goods  and  chattels  [or  cattle  stating  the  particulars 
"thereof],  and  pay  to  the  Registrar  of  the  Court  forthwith 
[or  on  the  day  of  ]  the  sum  of  £  for 

"  costs  of  suit  [or  It  is  adjudged  that  the  amount  due  for  rent 
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**  in  arrear  from  the  Plaintiff  to  the  Defendant  is  £  Aot  No.  18, 

"  and  that  the  goods  and  chattels    [or  cattle]    were  of  the  Jf|^'  "**  *®' 
"value  of  £  and  that  the  Plaintiff  do  forthwith   [or 

**(m  the  day  of  ]  paj  to  the  Registrar  of  the 

**  Court,   at  his   office,  the  said  sum   of  £  and  also 

"  the  sum  of  £  for  costs  of  suit." 

Note  also  s.  92  (4)  of  District  Courts  Act,  (No.  4  of  1001), 
post  p.  271  and  s.  9  of  District  Courts  (Amendment)  Act, 
1905,  post  p.  274,  and  R.  67  of  Nov.,  1905,  as  to  scale  of 
costs  in  replevin.  As  to  appeals  in  actions  of  replevin: 
See  note  (e)  to  s.  18  (3),  ante  p.  55. 

See  Phillips  v.  Benyman,  3  Doug.  286;  ante  p.  110,  SLSjsffeeiof 
to  how  far  a  recovery  in  replevin  is  a  bar  to  an  action  for  '■***"'*'y* 
excessive  distress. 

It  was  held  in  Cohen  v.  Slade,  12  S.  C.  R.  88,  that  a  defend-  Pleading^ 
ant  in  replevin  may  by  plea  deny  the  plaintiff's  property  in 
the  goods  as  well  as  avow  taking  them.  This  case  was 
afterwards  overruled  in  Railton  v.  Wood,  15  A.  C.  363;  11 
N.S.W.  474;  7  W.  N.  26;  post  p.  213,  on  another  point  but 
the  latter  decision,  it  seems,  does  not  affect  the  law  above 
noted.  See  further  York  v.  Nicholson,  7  S.  C.  R.  99;  ante 
p.  100  and  notes  to  s.  43,  infra  p.  136.  Of,  also  Sheriff 
Act,  (No.  16  of  1900),  which  provides  for  the  appointment  AppoitUnurU of 
and  tenure  of  the  sheriff  and  district  sheriffs. 

As  to  replevin  generally:  See  Bullen  Dist.  (2nd  ed.)  277- 
295;  Redman  L.  &  T.  (5th  ed.)  pp.  393-396;  Woodfall  L.  & 
T.   (17th  ed.)  p.  568. 

41.   (1)  In  all  cases  in  which  any  distress  is  made  Justices  m»y 
at  any  place  distant  more  than  ten  miles  from  the  in  certain  cases, 
office   of  the  sheriff  or  from  the  residence  of  any  is  vie.  No.  ii, 
deputy  appointed  as  aforesaid,  any  justice  of  the  *' 
peace  may  grant  a  replevin  of  the  goods  distrained, 
and  for  that  purpose  may  take  a  replevin  bond  with 
sufficient  sureties. 

41.  (2)  Neither  such  justice  of  the  peace,  nor  the 
sheriff,  nor  any  such  deputy  as  aforesaid  shall  be 
liable  to  any  action  for  taking  insufficient  security 
if  he  has  acted  bona  fide  and  with  reasonable  care 
and  caution. 

See  notes  to  s.  40,  supra  p.  126. 
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ACS  No.  18, 
1809,  8.  42  (1). 

Security  to  be 
taken  before 
deliverance  of 
any  dlBtress. 
(a). 

Ibid  B.  9. 


JHitretiet. 


Scope  of 
tection. 


TtPOiuffleUnt 


SherilTt  lia- 
biiUy. 


SxUntof, 


42.  (1)  The  said  sheriff  or  deputy  or  justice  of 
the  peace  as  aforesaid  shall,  before  deliverance  is 
made  by  him  of  any  distresses  (b),  take  from  the 
person  to  whom  such  replevin  is  granted,  and  two 
sufficient  sureties  (c),  a  bond  in  double  the  value  of 
the  property  distrained  (d),  such  value  to  be  ascer- 
tained by  the  oath  of  one  or  more  credible  witness 
or  witnesses  (which  oath  the  person  granting  replevin 
is  hereby  authorised  to  administer)  conditioned  for 
commencing  within  one  calendar  month  from  the  date 
of  such  bond,  and  prosecuting  with  effect  and  without 
delay  (e)  an  action  for  the  taking  and  detaining  the 
property  distrained,  and  for  returning  such  property 
in  ease  a  return  should  be  awarded. 

(a)  This  section  substantially  corresponds  with  s.  23  of 
11  Geo.  n  c.  19,  post  p.  412. 

(h)  Distresses:  The  words  of  11  Geo.  II  c.  19,  s.  23,  are^ 
"  in  every  replevin  of  a  distress  for  rent,  etc."  That  section 
was  held  to  be  remedial  and  was  to  be  construed  liberally: 
Short  V.  Hubbard,  2  Bing.  at  355;  it  embraces  every  rent, 
including  a  rent  charge :  75.,  at  349. 

(c)  Two  sufficient  sureties:  In  11  Geo.  II  c.  19,  s.  23,  the 
words  are  "  two  responsible  persons  as  sureties."  The  Sheriff 
is  responsible  for  the  sufficiency  of  the  sureties,  as  also  for 
the  sufficiency  of  the  pledges  under  Stat.  West.  II  c.  2.  An 
action  on  the  case  may  be  maintained  for  any  insufeciency: 
Bull.  N.  P.  602.  But  he  is  not  liable  if  the  sureties 
appeared  sufficient  at  the  time  though  it  turned  out  other- 
wise: Hindle  v.  Blades,  5  Taunt.  226;  Sutton  v.  Waite,  8 
Moo.  27;  Scott  v.  Waithman,  3  Stark.  168:  Jeffery  v.  Bastardy 
4  A.  &  E.  823;  Plumer  v.  Briscoe,  11  Q.  B.  46.  He  must 
exercise  a  reasonable  discretion  in  deciding  upon  their  sufli- 
ciency,  and  it  is  a  question  of  fact  whether  he  did  so  or  not: 
Jeffery  v.  Bastard,  supra;  see  also  Owyllim  v.  Soholey,  6  Esp. 
100.  The  measure  of  damages  for  taking  an  insufficient 
replevin  bond,  is  the  amount  of  the  rent  and  expenses  of  the 
distress:  Edmonds  v.  ChalUs,  7  C.  B.  413;  6  D.  &  L.  681. 
The  Sheriff  is  only  liable  to  the  extent  for  which  the  sureties 
would  have  been  liable,  if  sufficient:  Yea  v.  Lethbridge,  4  T.  K. 
433 ;  Evans  v.  Brander,  2  H.  Bl.  547,  overruling  Conoannen  ▼. 
Lethbridge,  2  H.  Bl.  36.  See  also  Perreau  v.  Sevan,  6  B.  & 
C.  284;   Baker  t.  Oarratt,  3  Bing.  66;   and,  it  seems,  that 
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even  though  notice  had  not  been  given  to  the  Sheriff,  the  aot  Kg.  18, 
costs  of  an  unsuccessful  action  against  the  sureties  may  ^®*^»  **  **  ^^'' 
be  recovered,  provided  that  with  the  other  damages  they 
do  not  exceed  the  penalty  of  the  bond:  Plumer  v.  Briscoe, 
11  Q.  B.  46,  and  at  64,  where  Baker  v.  Oarratt,  supra  is 
distinguished;  see  also  Paul  v.  Ooodlake,  2  Bing.  (N.  0.) 
224;  Edmonds  v.  Challis,  6  D.  &  L.  681;  7  C.  B.  413. 

The  execution  of  the  bond  may  be  sufficiently  proved  with-  AeUanagaind 
out  calling  any  attesting  witness,  if  the  assignment  is  in  ^* 
evidence.  The  declarations  and  acts  of  the  Sheriff's  clerk 
at  the  time  of  his  taking  the  bond  are  evidence  against  the 
Sheriff,  though  there  is  no  proof  except  from  those  declara- 
tions  and  acts  that  the  person  was  the  Sheriff's  clerk  at  the 
time:  Plumer  v.  Briscoe,  supra.  The  action  should  be 
brought  by  the  person  making  cognisance  if  there  is  no 
avowant  on  the  record:  Page  v.  Earner,  1  B.  &  P.  378.  The 
Court  will  not  on  motion,  order  the  officer  to  pay  the  costs 
of  the  replevin:  Tesseyman  v.  Qildart,  1  B.  &  P.  (N.  R.)  292. 
See  also  R,  v.  Lewis,  2  T.  R.  617;  Hucker  v.  Gordon,  3  Tyr. 
107;  Dale  v.  Gordon,  2  M.  &  Scott  532. 

As  to  the  liability  of  the  sureties  and  when  discharged:  LioNlttyaf 
See   Moore  v.  Bowmaker,  6  Taimt.   379;    Tumor  v.   Turner,  '^"^^^^ 
2  Bro.  &  B.  107;  Perreau  v.  Bevan,  6  B.  &  C.  284;  Archer  v. 
Hale,   1   Moo.  &  P.  286;    Ward  v.   Henley,   1   Y.  &  J.  286; 

I  Wm.  Saimd.  196  k.  Neither  at  law  nor  in  equity 
can  the  obligee  recover  more  damages  against  the  obligor 
for  a  breach  of  the  condition  of  the  bond  than  the  amount  of 
the  pensltj  and  costs :  See  1  Saund.  68b.  So  the  two  sureties 
are  together  liable  only  to  the  amount  of  the  penalty  of  the 
bond  and  costs  of  the  suit  on  the  bond,  and  upon  payment 
the  proceedings  will  be  stayed:  Hefford  v.  Alger,  1  Taunt. 
218;  Branscomhe  v.  Scarborough,  6  Q.  B.  13.  See  also 
Hunt  V.  Round,  2  Dowl.  568;  Austen  v.  Howard,  7  Taunt. 
327 ;  Bowser  v.  Lloyd,  9  Dowl.  1029. 

The  landlord  has  no  lien  on  the  goods  replevied  but  is  left  Ltmdiord^i 
to  his  remedy  on  the  bond:  Bradyll  v.  Ball,  1  Bro.  C.  C.  427.    '*"*****'• 

(d)  The  property   distrained:    Growing   crops   are   in   th^  The projmtif 
nature  of  goods  and  chattels  within  the  meaning  of  s.  23  of 

II  Geo.  II  c.  19,  (see  post,  p.  412) :  Glover  v.  Coles,  7  Moore 
231;  1  Bing.  6;  cf.  Peacock  v.  Purvis,  2  Bro.  &  B.  367.  Se«» 
also  note   (c),  supra, 

(e)  With  effect  and  upithout  delay:   "With  effect"  means  With fffeet and 
"to  a  not  unsuccessful  termination:"  Jackson  v.   Hanson,  8        ^    (utay* 
M.  &  W.  487;  Ormond  v.  Bierly,  Carth.  519;  Perreau  v.  Bevan, 

6  B.  &  C.  284;   Tunnicliffe  v.  Wilmot,  2  Car.  &  K.  626.       A 
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ACT  No.  18,       party  who  prosecutes  the  suit  in  any  Court  without  failur.> 
(2).  *   '  complies  with  the  section:  Morris  v.  Maithetos,  2  Q.  B.  293; 

and  the  fact  of  his  death  before  its  termination  will  not  make 
that  a  breach  which  would  otherwise  not  be  so;  ib.  Strikin^r 
a  cause  out  of  the  list  for  want  of  jurisdiction,  is  not  in 
eflfect  a  judgment  for  the  defendant:  Tuhhy  v.  Stanhope,  17 
L.  J.  C.  P.  190. 

Under  11  Geo.  II  c.  19,  s.  23,  it  was  held  in  England,  that 
if  the  plaintiff  in  replevin  did  not  appear  at  the  next  County 
Court,  the  bond  was  forfeited:  Diaa  v.  Freeman,  6  T.  R.  195; 
and  also  if  on  so  appearing  he  were  nonsuited  for  want  of  a 
plea:  Waterman  v.  Yea,  2  Wils.  41;  but  where  the  breach 
assigned  was  that  the  defendant  did  not  appear  at  the  next 
County  Court,  and  then  and  there  prosecute  with  effect,  it 
was  held  that  the  breach  was  not  well  assigned  since  the  suit 
might  have  been  begim  at  the  next  County  Court  and  be  still 
pending:  Jackson  v.  Hanson,  8  M.  &  W.  477;  Morris  v. 
Matthews,  2  Q.  B.  293;  Bider  v.  Edwards,  3  M.  &  G.  202;  and 
the  condition  may  be  broken  by  a  delay  which  does  not 
exceed  the  time  for  proceeding  allowed  by  the  practice  of  the 
superior  courts:  Gent  v.  Cutts,  11  Q.  B.  288;  Brackenhury  v. 
Pell,  12  East  585;  Oxford  v.  Parrett,  4  Bing.  586;  Harrison 
T.  Wardle,  5  B.  &  Ad.  146;  but  cf,  s.  46,  infra. 

If  the  plaintiff  in  replevin  be  hindered  from  prosecuting 
by  the  default  of  the  defendant,  the  Court  will  prevent  his 
proceeding  on  the  bond:  Evans  v.  Botcen,  19  L.  J.  Q.  B.  8; 
7  D.  &  L.  320.  It  is  no  answer  to  an  action  against  sureties 
that  the  cause  was  referred  to  arbitration  and  that  the 
arbitrator  without  the  knowledge  of  the  sureties,  enlarged 
the  time  for  making  his  award:  Aldridge  v.  Harper,  10  Bing. 
118;  though  such  facts  may  be  used  in  an  application  in 
equity:  Archer  v.  Hale,  4  Bing,  464;  Donelly  v.  Dunn,  2  B, 
&  P.  45;  Bowmaker  v.  Moore,  7  Taunt.  97;  Hallett  v.  Mount- 
Stephen,  2  D.  &  R.  343;  see  also  Tjeicestcr  Waterworks  Co.  v, 
Oropstone  Overseers,  44  L.  J.  M.  C.  92.  The  bond  may  be 
further  conditioned  for  indemnifying  the  sheriff  against  all 
costs  by  reason  of  the  replevin;  Short  v.  Huhhard,  2  Bing, 
349. 

42.  (2)  The  sheriff,  deputy,  or  justice  of  the  peace 
taking  any  such  bond  shall,  at  the  request  of  the 
avowant  or  person  making  cognizance,  assign  such 
bond  to  the  avowant  or  person  making  cognizance  by 
indorsing  the  same  and  attesting  it  under  his  hand 
and  seal  in  the  presence  of  one  credible  witness. 
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Assign  such  bond :  A  bond  taken  by  the  sheriff  not  exactly  Act  No.  18. 
conformable  to  the  directionB  of  the  Statute,  is  assignable:  (8M4)*4M1?^ 
Austen  v.  Howard,  7  Taunt.  327;  Dunhar  v.  Dunn,  10  Frice  AtMiqnsueh 
54.       An  assignment  by  a  clerk  of  the  sheriff  at  his  office  ^"^* 
under  the  seal  of  the  office,  is  sufficient:   Middleton  v.  Sand- 
ford,  4  Camp.  36;  see  also  Kitson  v.  Fogg,  1  Str.  60;  Posteme 
T.  Hanson,  2  Saund.  61.       A  replevin  bond  taken  under  a 
distress  for  a  rent  charge,  is  assignable:  Short  v.  Huhbard, 

2  Bing.  349.  If  the  sheriff  has  lost  the  bond,  he  may  be 
sued  for  negligence:  Perreau  v.  Bevan,  5  B.  &  C.  284. 

42.  (3)  If  the  bond  so  taken  and  assigned  is  for- 
feited the  avowant  or  the  person  making  cognizance 
may  bring  an  action  and  recover  thereupon  in  his 
own  name. 

In  his  own  name:  Where  the  breach  was  for  not  appearing  Inhitotcn 
at  the  County  Court,  it  was  held  that  the  plaintiff  was  *"""** 
entitled  to  an  assignment  as  a  person  who  would  have  made 
cognisance  but  for  the  neglect  of  the  defendant:  Bias  v. 
Freeman,  5  T.  R.  195.  The  assignment  may  be  to  the  avow- 
ant only,  without  joining  the  person  making  cognisance: 
Archer  v.  Dudley,  1  B.  &  P.  381n;  see  also  Phillips  v.  Price, 

3  M.  &  S.  180.  The  action  on  the  bond  may  be  in  a  superior 
court  although  the  suit  was  never  removed  out  of  the  Coimty 
Court:  Bias  v.  Freeman,  5  T.  R.  195. 

As  to  the  circumstances  under  which  the  Court  will  grant  Stay  of  pro^ 
a  stay  of  proceedings  against  a  surety:  See  Warton  v.  Black-        ^'* 
nell  1  D.  &  L.  650;  Evans  v.  Bowen,  7  D.  &  L.  320;   Pratt 
V.  Keith,  10  L.  T.  15;  Branscomhe  v.  Scarborough,  6  Q.  B.  13; 
Miers  v.  Lockwood,  9  Dowl.  975;  Oingell  v.  Turnbull,  3  Bing. 
(N.  C.)  881. 

42.  (4)  The  Court  where  such  action  is  brought 
°^fty>  by  rule  or  order,  give  such  relief  to  the  parties 
upon  such  bond  as  may  be  agreeable  to  justice  and 
reason,  and  such  rule  or  order  shall  have  the  nature 
and  effect  of  a  defeasance  to  such  bond. 

The  Court:   A  Judge  at  Chambers  has  jurisdiction  imder  The  Court. 
this  section:  Branscombe  v.  Scarborough,  6  Q.  B.  13. 

43.  (1)   Everj''   action   of   replevin,  except   those  Actiom  of 
over  which  jurisdiction  is  hereinafter  given  to  Dis-  rommom^  by 
trict  Courts  and  Courts  of  Petty  Sessions,  shall  be"^'^'""^' 
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ACT  wo.  18,  commenced  in  the  Supreme  Court  by  writ  of  sum- 
m^i^i^  ^^^'  mons  in  such  form  as  the  Judges  shall  prescribe,  and 
^mas^^  be  thenceforward  prosecuted  and  dealt  with  in  like 
''^Sb?*"  manner  as  other  actions  in  the  said  Court  may  be 
Ibid  B  in        prosecuted  and  dealt  with. 

As  to  form  of  writ  and  procedure  in  action:  See  note  to 
8.  40,  ante  p.  126;  and  see  forms  of  praecipe  and  writ 
of  summons  prescribed  by  Rule  of  3rd  June,  1904,  ante 
p.  128.  See  also  s.  9  of  District  Ck)urt8  (Amendm^t) 
Act,  1905,  post  p.  274,  and  D.  C.  R.  67  of  Nov.,  1905. 

43.  (2)  The  laws  and  statutes  in  force  in  England 
on  the  nineteenth  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  fifty-one  (being  the  date 
on  which  the  Act  fifteenth  Victoria  number  eleven 
came  into  force),  applicable  to  actions  of  replevin 
shall  be  in  force  in  this  Colony,  and  be  applied  in 
the  administration  of  justice  so  far  as  the  same  can  be 
applied  within  New  South  Wales. 

Cf.  8.  24  of  9  Geo.  IV  c.  83  and  notes  thereon,  post 
p.  327.  As  to  the  laws  in  force  in  England  relating 
to  actions  of  replevin:  See  notes  to  s.  40,  ante  p.  126. 
The  Statutes  in  force  there  at  the  date  above-mentioned  were 
as  follows: — 

52  Hen.  Ill  c.  21.  1  &  2  Ph.  &  M.  c.  12. 

13  Ed.  I  c.  2.  17  Car.  II  c.  7. 

7  Hen.  VIII  c.  4.  2  W.  &  M.  ss.  1,  c.  5. 

21   Hen.  VIII  c.  19.  11  Geo.  II  c.  19. 

As  to  how  far  these  statutes  can  be  applied  in  N.S.W.:  See 
post,  p.  327. 

Ponra  of  pw-  44.  Every  precept  to  replevy  shall  be  in  the  form 

cept  to  replevy,  ^    tr  *.  m.        v 

and  of  replevin  or  to  the  effect  of  Schedule  I  to  this  Act,  and  every 

And  assignment 

bonds.  replevin  bond  shall  be  taken  in  the  form  or  to  the 

Ibid.  B.U.  effect  of  Schedule  K  to  this  Act,  and  every  assign- 
scheduies  I.      meut  of  such  bond  shall  be  in  the  form  or  to  the  effect 

K,  L. 

of  Schedule  L  to  this  Act. 

See  Schedules  I,  K,  L,  post  pp.  167,  168. 

Feeetobe  45.  The  sheriff  and  every  such  deputy  as  afore- 

charged.  ^.^^  ^^^  evcry  justicc  of  the  peace  shall  be  entitled 

/wi.g.12.        ^  demand  and  receive  for  the  making  of  every  re- 
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plevin,  including  the  taking  of  the  bond  thereon,  a  act  no.  is, 
fee  of  ten  shillings,  and  for  the  making  of  every  such       ' 
assignment  a  fee  of  two  shillings  and  sixpence. 

46.   (1)   The  respective  Courts  of  Petty  Sessions  District  courti 
established,   or  hereafter  to  be   established   in   any  SSi/Jm?  "**" 
part  of  New  South  Wales,  other  than  the  county  of  jJ?diStota  ^' 
Cumberland,  and  the  District  Courts  shall  hear  and  ^^*^L  to 
determine   within   their   respective   jurisdictions   all  renVnoTel^' 
actions  of  replevin  relating  to  distresses  for  rent  be-  ^^.*'**^ 
tween  landlord  and  tenant  where  the  rent  for  or  in        "'  ^'* 
respect  of  which  any  distress  is  or  ought  to  have  been  ^2i^'  ^°'  *^ 
made  does  not  exceed  thirty  pounds  in  amount  or 
value. 

By  B.  9  of  the  District  Courts  (Amendment)  Act,  1905, 
po9t  p.  274,  the  jurisdiction  of  District  Courts  is  exten- 
ded to  all  cases  of  replevin  on  distress  for  rent  where  the  rent 
for  or  in  respect  of  which  the  distress  has  been  made  does 
not  exceed  £400. 

46.  (2)  All  proceedings  in  such  actions  of  reple- 
vin shall  be  taken,  and  all  such  actions  shall  be  tried 
and  determined  in  the  same  manner  and  shall  be 
subject  to  the  same  rules  as  other  actions  in  the  said 
District  Courts  or  Courts  of  Petty  Sessions. 

As  to  the  scale  on  which  costs  are  to  be  taxed  in  actions 
under  this  section:   See  R.  67  of  D.  C.  R.  Nov.,  1905. 

As  to  form  of  plaint  and  procedure  in  these  actions:  See 
notes  to  8.  40,  ante  p.  126  and  s.  47,  infra, 

Quwre  whether  although  this  section  contains  no  limita- 
tion of  jurisdiction  with  reference  to  title  to  land,  the  terms 
of  8.  34  (2)  of  the  District  Court  Act,  (No.  4  of  1901),  did 
not  limit  the  jurisdiction  of  the  District  Court  in  that  respect. 
Cy.  8.  11  of  No.  13  of  1899,  (Small  Debts  Recovery  Act),  as 
to  Courts  of  Petty  Sessions.  In  England  the  County  Courts 
Act,  (51  &  52  Vic.  c.  43,  s.  137),  provides  that  on  certain 
conditions  being  fulfilled  actions  of  replevin  in  which  title 
to  some  corporeal  or  incorporeal  hereditaments  is  in 
question,  may  be  removed  to  the  High  Court  and  it  has 
been  held  that  unless  so  removed  the  County  Courts  have 
jurisdiction:  Fordham  v.  Akers,  4  B.  &  S.  578;  33  L.  J.  Q.  B. 
<J7;  hut  see  now  the  District  Courts  (Amendment)  Act,  1905, 
8.  7,  post  p.  272. 
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47.  The  plaint  in  actions  of  replevin  in  the  said 
District  Courts  or  CJourts  of  Petty  Sessions  shall  be 
in  the  form  or  to  the  effect  of  Schedule  M  to  this 
Act. 

See   notes   to   s.   40,   ante  p.    126,   and   Schedule   M,   post 
p.  ItfS. 


conrtniAy  ^'  W  If  at  the  hearing  of  any  such  action  of 

oTwly^Td^  replevin  before  any  of  the  said  District  Courts  or 
to^bS^vJS  ttp.  Courts  of  Petty  Sessions  it  appears  that  any  sum  was 
due  for  rent  and  that  no  tender  of  the  sum  so  due 


Ibid.  8.  15. 


Th«  judgmtM. 


was  made  before  the  filing  of  the  plaint  (a)  in  the 
said  Court,  such  Court  may  give  judgment  (b)  for 
the  defendant  for  the  sum  ascertained  to  be  due  for 
rent  and  the  costs  (c)  of  defending  the  action  and 
making  the  distress. 

48.  (2)  If  it  appears  that  no  rent  was  due  at 
the  time  of  such  distress,  or  that  a  tender  was  made 
of  the  amount  due  and  the  costs  of  distress  previous 
to  the  filing  of  the  plaint  (a),  such  Court  may  order 
the  replevin  bond  to  be  delivered  up  to  the  party 
complainiiis:  of  the  distress,  and  also  may  give  judg- 
ment (b)  for  the  plaintiff  for  such  damages  as  the 
Court  thinks  fit,  and  if  necessary  may  order  that  such 
damages  and  costs  (c)  shall  be  set  off  against  or  de- 
ducted from  any  rent  then  due  or  thereafter  to  accrue 
due. 

(a)  Cf,  Johnson  v.  Upham,  ante  p.  108  and  Effect  of 
Tender^  ante  p.  108. 

(b)  The  judgment:  See  notes  to  s.  40,  ante  p.  126. 

As  before-mentioned  (p.  126)  the  acti<m  of  replevin  only 
lies  where  the  distress  is  illegal.  But  the  illegality  may 
arise  from  a  number  of  causes.  (See  ante,  p.  109).  This 
section,  however,  only  refers  to  cases  of  illegal  distress  where 
no  rent  was  in  fact  due,  or  where  rent  i^as  due  but  tender 
was  made  of  the  amount  due  and  of  the  costs,  etc.,  before  the 
filing  of  the  plaint.  Qua^e  is  the  effect  to  take  away  th« 
right  to  an  action  of  replevin  in  the  District  Court,  in  all 
other  cases  imless  before  replevying  the  plaintiff  tenders  the 
amount  of  rent  and  the  costs  of  the  distress. 


rVi^^ 
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(c)   CoaU:  Rule  67   (D.  C.  RR.  Nov.  1905)  is  as  follows:—  Act  No- 18. 

18M  M  48  (2) 

in    actions    of    ejectment    or    replevin    or    in    any    action  J^  ^  50^*51  (ij. 
n   which    the    title    to    land    is    in    question,    the    Judge  Cottt, 
nay  order  the  costs  to  be  taxed  under  column  A.,  B.,  or  C; 
>r  in   default  of  any  such  order  they  sliall  be  taxed  under 
column  B.      See  Appendix  to  D.  C.  RR.,  1899,  and  RR.  66-69 
>f  D.  C.  RR.  Nov.  1905. 

49.  (1)  Every  such  District  Court  or  Court  of  court  may 
Petty  Sessions  on  the  hearing  of  any  such  action  of  *»!«««  on  to 
replevin  may  order  that  the  goods  distrained  shall 
be  returned  to  the  party  who  distrained  the  same,  and 
in  every  such  case  where  the  goods  distrained  are 
actually  returned  to  the  party  who  distrained  the 
same  and  the  costs  of  the  proceedings  paid  no  further 
proceedings  shall  be  had  on  the  replevin  bond. 

49.  (2)  All  such  goods  if  returned  or  recovered 
under  any  such  order  as  aforesaid  may  be  sold  for 
the  recovery  of  the  rent  due  and  expenses  at  the 
expiration  of  four  days  after  the  return  thereof. 

50.  Where  any  distress  is  made  by  the  person  to  charges  of 
whom  the  rent  is  due,  or  by  any  bailiff  or  agent  as 
aforesaid,  the  charges  (a)  in  Schedule  H  to  this  Act 

and  no  other  (b)  shall  be  made  in  respect  thereof. 

(a)  Under  the  corresponding  section  and  Schedule  of  1.5 
Vic.  No.  11,  Bowling y  D.C.J.,  held  that  there  are  no  charges 
for  distress  where  the  amount  distrained  is  less  than  10 
Bhillings.  In  such  a  case  four  shillings  cannot  be  claimed 
for  a  man  in  possession:  Lockwood  v.  Sharkey,  11th  Feb., 
1886.  Wilk.  A.  M.   (7th  ed.)  753. 

(b)  Cf.  67  Geo.  Ill  c.  93  {post  p.  343),  which,  it  would 
seem,  is  impliedly  repealed  by  this  section;  and  see  Schedule 
H,  post  p.  167. 

51.  (1)  Anv  person  lawfully  taking  any  distress  oiatwBs  may 

,  t  ,  ,.  /,  v^i      be  secured  ano 

tor  rent  may  impound  or  otherwise  secure   (b)  the  bow  on  pw- 


distress  so  made  of  what  nature  or  kind  soever  it  may         (a), 
be  in  such  places  or  on  such  part  (c)  of  the  premises  ibtd.s,  is. 
chargeable  with  the  rent  as  are  most  fit  and  conveni- 
ent for  the  impounding  and  securing  such  distress, 
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Kis,      and  may  sell  and  dispose  of  the  same  upon  ti 

.61(1).  .  ^  *^ 

premises. 

(a)    This   section  doeely  resembleB   s.    10   of   11   Geo. 
c.  19,  po8i  p.  377,  which  was  held  to  be  in  force  in  N^.W 
Wilson  V.  Richardson,  9  N.S.W.  44;  4  W.  N.  161.       See  al 
What  is  a  distress,  ante  p.  97;  ss.  34  et  seq,,  ante  pp.  11 
et  seq. 

«•  (b)  Otherwise  secure:  These  words  enlarge  the  word  "ii 

pound"  and  give  a  wider  meaning  to  it,  than  if  the  latt 
well-known  term,  implying  an  enclosed  place,  had  alone  be* 
used:  Thom<u  v.  Harries,  1  M.  &  6.  at  702;  where  a  Ian 
lord  placed  his  hand  on  one  of  a  number  of  beasts  and  aa 
he  distrained  the  whole  of  them  and  then  counted  them  az 
noting  the  particulars  went  away  and  on  the  next  day  left 
notice  with  the  tenant  stating  that  he  had  distrained  t] 
cattle  therein  mentioned  and  had  impounded  them  on  U 
premises,  it  was  held  that  he  had  impoimded  the  cattle:  / 
at  695.  See  also  Johnson  v.  Vpham,  2  £.  &  E.  250;  2S  L. 
Q.  B.  252. 

Cf.  Jones  V.  Biemstein,  (1900)  1  Q.  B.  100  as  to  what  po 
session  is  required;  and  Em  parte  Power,  5  W.  N.  9,  poi 
p.  290.      See  also  ante,  p.  97. 

ipofU  (c)    On  such  part:  Without  consent,  the  distrainor  ongl 

either  to  put  the  goods  all  in  one  room  and  keep  possessic 
of  that  only  and  not  intrude  into  any  other  part  of  the  houi 
ulinq  on    or   to  remove  the  goods  out  of  the  house ;   but  very  sligl 
*'  evidence  of  consent  to  the  goods  remaining  in  the  state  di 

trained  is  necessary:  Washbom  t.  Black,  11  East  405.  J 
has  been  ruled  that  if  necessary  to  secure  a  distress  in 
cottage,  it  may  be  locked  up  so  as  to  exclude  the  tenai 
altogether:  Cow  v.  Painter,  7  C.  &  P.  767;  but  see  Woods  ' 
Durrant,  16  M.  &  W.  149,  where  it  was  suggested  that  unlee 
it  sufficiently  appeared  that  the  whole  house  had  to  be  lock€ 
up  for  the  safe  keeping  of  the  goods,  then  it  should  not  t 
done.  The  Statute  only  permits  impoxmding  on  the  premise 
when  they  are  fit  and  convenient  for  so  doing  and  if  th€ 
are  not,  the  goods  should  be  removed  to  a  fit  and  convenieE 
place:  Smith  v.  Ashforth,  29  L.  J.  Ex.  259. 

An  open  field  is  a  sufficient  pound  for  cattle:  Castleman  ^ 
Hicks,  1  Car.  &  M.  266. 

See  also  Thomas  v.  Harries,  note  (b),  supra;  Jones  y 
Biemstein,  supra;  and  Tennant  v.  Field,  8  E.  &  B.  336;  ant 
p.  98,  as  to  what  is  a  sufficient  impounding. 
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51.  (2)  Any  person  whatsoever  after  the  expira- act  no.  is, 
tion  of  the  five  days  hereinbefore  mentioned  may  Hy^'  **  *^^^*^* 
come  and  go  to  and  from  such  place  or  part  of  the 
said  premises  where  any  distress  for  rent  is  im- 
pounded and  secured  as  aforesaid  in  order  to  view 
and  bny  and  in  order  to  carry  oflf  or  remove  the  same 
on  account  of  the  purchaser  thereof. 

51.   (8)  If  any  pound  breach  (b)  or  rescous  (c)  Treble  dunagei 

for  pousd 

is  made  of  any  goods  or  chattels  distrained  for  rent  breach, 
the  person  grieved  thereby  shall  in  a  special  action 
on  the  case  for  the  wrong  thereby  sustained  recover 
his  treble  damages  and  costs  of  suit  (d)  against  the 
offender  in  any  such  rescous  or  pound  breach,  or 
against  the  owner  of  the  goods  distrained  in  case  the 
same  be  afterwards  found  to  have  come  to  his  use  or 
possession. 

(a)  Tliia  sub-section  corresponds  with  the  latter  part  of 
B.  10  of  11  Geo.  II  c.  19,  {post  p.  382).  See  also  ss.  19-21 
of  the  same  Act,  post  pp.  407  et  aeq.;  and  s.  4  of  2  W.  &;  M. 
c.  5,  post  p.  338. 

It  is  no  answer  to  an  action  for  pound  breach  under  this  when  dtttrtu 
section  that  the  distress  was  illegal :    Cotaworth  v.  Betison,  ^^^ 
1  Ld.  Raym.   105;   Parrett  Navigation  Co.  v.  Stotoer,  6  M. 
4  W.  664;   Firth  v.  Purvis,  5  T.  R.  432.       But  where  the 
action   is   for   rescue   under   this   section   the   fact   that   the 
distress  was  illegal  is  an  answer:  Smith  v.  Wright,  6  U.  &  N. 
821;  30  L.  J.  Ex.  313.      It  seems  that  a  landlord  cannot  main-  Trtn§r» 
tain  trover  against  a  stranger  for  taking  away  goods  from 
where  they  are  impoiuided:  Turner  v.  Ford,  15  M.  &  W.  212; 
tee  also  notes  (b)  and  (c)  infra, 

(b)  Pound  breach:   Poimd  breach  is  breaking  the  pound  poim^ 5fiadl. 
or  any  part  thereof,  or  the  re-taking  the  things  or  any  of 

them  after  they  are  impounded:  See  Bullen  Dist.  (2nd  ed.) 
p.  244.  Once  impounded  the  goods  are  in  the  custody  of  the 
law  and  it  is  not  necessary  for  the  distrainor  to  continue  in 
actual  possession  of  them  throughout:  Jones  v.  Biemstein, 
(1809)  1  Q.  B.  470;  affirmed  (1900)  1  Q.  B.  100;  see  What 
is  a  distress,  ante  p.  97. 

Pound  breach  is  never  lawful:  Cotsworth  ▼.  Betison,  1  Ld. 
Haym.  106;  Parrett  Navigation  Co,  v.  8 tower,  6  M.  ft  W. 
564;  Firth  v.  Purvis,  5  T.  R.  432;  and  is  an  indictable  ofTenee 
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ACT  No.  18,        at 
1809,  «.  51  (8), 
5%. 


Rtteui, 


ReeapUon, 


TrthU  damages 
andeotU, 


Double  dam- 
Odes  and  ooflta 
against  unlaw- 
tul  distrainer. 

Ibid.  t.  10. 


common  law:  R,  v.  Butterfield,  17  Cox  C.  C.  698,  C^. 
Stephen  Dig.  Cr.  L.  (6th  ed.)  121.  The  landlord  may  pur 
sue  and  retake  the  goods,  but  must  not  commit  a  breach  q| 
the  peace  in  so  doing:  Rich  ▼.  Wooley,  7  Bing.  651. 

(c)  R€900U8  or  rescue:  This  is  a  taking  away  and  settiBj 
at  liberty  against  law,  by  the  tenant  or  another,  a  distr^i^ 
taken:  Co.  Litt.  160b.  There  must  be  a  seizure  before  i^ 
rescue  can  take  place:  Iredale  v.  Kendall,  40  I..  T.  36^^ 
Rescue  may  sometimes  be  lawful:  Keen  v.  Priest,  4  U.  &  S\ 
at  240;  28  L,  J.  Kx.  167;  Com.  Dig.  Distress,  (D.  5); 
as  where  the  distress  is  illegal:  Smith  v.  Wright,  6  H.  &  >^ 
821;  30  L.  J.  Ex.  313;  Co.  Litt.  161a;  see  also  Illegal  Diatre^^ 
ante  p.  100.  Retaking  of  goods  after  abandcmment  of  dis^ 
tress  is  no  rescue:  Knotolea  v.  Blake,  6  Bing.  499;  cf.  Dod  t^ 
Monger,  6  Mod.  216. 

Besides  the  remedy  given  by  the  above  section,  the  land- 
lord has  another  remedy,  namely  a  recaption  or  retakiD>,^ 
but  that  is  confined  to  cases  where  the  recaption  can  tak^* 
place  without  a  breach  of  the  peace  and  upon  fresh  pursuit, 
i.e.  without  delay:  Rich  v.  Wooley,  7  Bing.  at  661;  RuescH 
V.  Rider,  6  C.  &  P.  416.  See  also  When  the  right  may  bt 
ewerciaed,  ante  p.  98,  and  notes  to  s.  39,  at  p.  123. 

(d)  Treble  damages  and  costs:  Double,  {cf.  s.  52  infra); 
and  treble  damages  mean  double  and  treble  the  damages 
actually  given  by  the  jury  and  are  not  reckoned  in  the  same 
manner  as  double  or  treble  costs :  Buckle  v.  Bewes,  4  B.  &  C 
164;  6  D.  &  R.  1.  The  mode  of  estimating  the  amount  of 
double  costs  is:  first,  to  allow  the  prevailing  party  the  single 
costs,  including  the  expenses  of  witnesses,  counsels'  fees, 
etc.,  and  then  allow  him  one  half  of  the  amount  of  the  8xng:e 
costs  without  making  any  deduction  on  account  of  counsel"*' 
fees,  etc.  Treble  costs  consist  of  the  single  costs,  half  of 
the  single  costs  and  half  of  that  half:  Chit.  Pr.  (12th  ed.) 
p.  606. 

52.  In  case  any  such  distress  and  sale  as  aforesaii 
is  luade  by  virtue  or  colour  of  this  Act  for  rent  pre- 
tended to  be  arrear  and  due,  where  in  truth  no  rent 
is  arrear  or  due  (b)  to  the  person  distraining  or  to 
him  in  whose  name  or  right  such  distress  is  taken  as 
aforesaid,  then  the  owner  of  such  goods  or  chattels 
distrained  and  sold  as  aforesaid,  his  executors  or 
administrators,  shall  by  action  of  trespass  or  upon 
the  case  (c)  to  be  brought  against  the  person  so  dis- 
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tramuig,  his  executors  or  administrators,  recover  act  no.  is, 
dotible  of  the  value  of  the  goods  or  chattels  so  dis-  Jf^*!^*  *** 
trained  and  sold,  together  with  full  costs  of  suit. 

(a)  Cf.  8.  5  of  2  W.  &  M.  bs.  1,  c.  5;  and  s.  21  of  11 
Geo.  II  c.  19,  post,  and  notes  thereto.  Ab  to  doable  damages: 
See  note  (d)  to  s.  51  (3),  supra, 

(b)  Where  goods  were  distrained  after  judgment  for  the  E^Sw^*' 
rent  had  been  obtained,  though  it  had  not  been  satisfied  an 
action   under  this  section  will  lie,  the  debt  having  become 
merged  in  the  judgment:  Potter  v.  Bradley,  10  T.  L.  R.  446. 

(c)  Trespass  or  on  the  case;  A  count  for  distraining  and  Trupaworm 
selling  the  plaintiff's  goods  by  virtue  or  colotir  of  the  Statute,       ***** 

for  rent  pretended  to  be  due  and  in  arrear  to  the  party 
distraining,  is  a  count  for  trespass  with  a  statement  of  ag- 
gravating circumstances  and  it  is  unnecessary  to  prove  that 
the  relationship  of  landlord  and  tenant  existed  between  the 
plaintiff  and  defendant:  McOee  v.  Spiers,  18  W.  N.  25.  8ee 
also  Boare  v.  Lee,  17  L.  J.  C.  P.  196,  and  s.  19  of  11  Geo. 
11  c.  19,  post  p.  407. 

See  as  to  jurisdiction  of  justices  to  deal  with  certain  cases 
of  illegal,  irregular,  and  excessive  distress:  s.  34  of  No.  5  of 
1901,  post  p.  288. 

See  Illegal  Distress,  ante  p.  109. 

53.  In  no  case  of  distress  for  rent  shall  any  ap-  no  Rppnuae- 
praisement  whatever  be  necessary  nor  shall  any  costs  in  distrPM  for 
or  expenses  be  charcred  or  allowed  in  respect  thereof. 

54.  If  any  person —  Penalty  for  dls- 

(a)  knowingly  and  wilfully  distrains  for  rent  contra^' to  ' 
as  the  agent  or  bailiflf  of  another  without 
having  first  obtained  the  warrant  herein- 
before mentioned  in  duplicate;  or 

(6)  neglects  or  refuses  to  deliver  one  of  such 
duplicates  to  the  tenant  or  owner  as  here- 
inbefore directed;  or 

(c)  when  distraining  for  rent  neglects  or  re- 
fuses to  make  out  and  deliver  or  post  up 
such  inventory  as  aforesaid ;  or 

(d)  charges  more  for  any  distress  or  sale  than 
is  authorised  by  this  Act;  or  . 
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AOI  No.  18, 
18M» «.  H  66» 
Md). 


Interpretation 
obtuse. 

/Md.  s.  24. 


For  trAot  r«nte 
dittTMt  may  b$ 


Execaton  of 
lessor  may 
distrain. 

6  Vic.  No.  0, 
f.27. 


(e)  refuses  to  give  such  account  in  writing  of 
any  sale  as  hereinbefore  provided, 
he  shall  on  conviction  be  liable  to  a  penalty  not  ex- 
ceeding fifty  pounds,  to  be  recovered  in  a  summary 
way  by  the  party  aggrieved  before  any  two  justices 
of  the  peace. 

As  to  the  means  of  enforcing  the  fine:  See  s.  82  of  Act 
No.  27  of  1902,  (Justices  Act),  which  abolishes  levy  and  dis- 
tress, and  substitutes  therefor  periods  of  imprisonment.  See 
also  ante,  p.  83. 

Justices  are  given  jurisdiction  to  summarily  deal  with 
certain  cases  of  illegal,  irregular,  and  excessive  distress  by 
s.  34  of  the  Police  Offences  Act,  (No.  6  of  1901),  post  p.  287. 

55.  For  the  purposes  of  this  Part  of  this  Act  the 
word  **  rent  "  shall  be  held  to  mean  any  rent  re- 
served upon  any  demise  lease  or  contract  whatso- 
ever. 

For  what  rents  distress  may  he  made:  In  England  it  has 
been  held  in  a  number  of  cases  that  a  landlord  cannot  distrain 
unless  there  is  an  actual  demise  at  a  specific  rent:  See  antej 
p.  99;  and  Hancock  v.  Austin,  14  C.  B.  (N.  S.)  634;  Daniel 
V.  Oracie,  6  Q.  B.  146;  Selby  v.  Oreaves,  37  L.  J.  C.  P.  251; 
Haines  v.  Welch,  L.  R.  4  C.  P.  91;  Hopcraft  v.  Keys,  9  Bing. 
613;  Knight  v.  Benett,  3  Bing.  361;  Mechelen  v.  Wallace, 
7  A.  &  E.  54n.  See  also  generally:  Redman  L.  &  T.  (5th 
ed.)  p.  337;  Woodfall  (17th  ed.)  pp.  476  et  seq.  But  quwre 
whether  in  N.S.W.  the  right  has  been  extended  to  other  cases 
and  whether  sections  55,  34  and  37  enable  a  landlord  to  dis- 
train for  rent  even  though  there  is  no  actual  demise,  provided 
that  the  rent  has  been  reserved  on  the  contract:  ef,  Walsh 
V.  Lonsdale,  21  Ch.  D.  9. 

As  to  distraining  for  rent  of  ready  furnished  lodgings: 
See  Newman  v.  Anderton,  ante  p.  104;  Who  may  distrain, 
ante  p.  102. 

As  to  distraining  for  apportioned  rents:  See  a.  6  of  Ap- 
portionment Act,  1905,  post  p.  174. 

56.  (1)  The  executors  or  administrators  of  any 
lessor  or  landlord  may  distrain  upon  the  lands 
demised  for  any  term  or  at  will,  for  arrears  of  rent 
due  to  such  lessor  or  landlord  in  his  lifetime  in  like 
manner  as  such  lessor  or  landlord  might  have  done, 
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and  such  arrears  may  be  distrained  for  after  the  end  act  no.  is, 
or  determination  of  such  term  or  lease  in  the  same  (2).  i?"* 
manner  as  if  it  had  not  been  determined. 


56.  (2)  Provided  that  such  distress  be  made  with- 
in six  calendar  months  after  the  determination  of 
such  term  or  lease,  and  during  the  continuance  of 
the  possession  of  the  tenant  from  whom  such  arrears 
became  due,  and  that  all  provisions  in  force  by  law, 
relating  to  distresses  for  rent,  shall  be  applicable  to 
every  distress  so  made. 

Cf,  32  Hen.  VIII  c.  37,  s.  1,  post  p.  336. 

An  executor  may  distrain  before  obtaining  probate:  WhU^ 
head  v.  Taylor^  10  A.  ft  E.  210;  but  an  administrator  cannot 
distrain  until  after  grant  of  letters  of  administration; 
Wooley  V.  CXarkf  5  B.  &  Aid.  746.  One  of  three  co-executon 
to  whom  land  was  devised  in  trust  agreed  with  others  to  pay 
a  rent  for  it  and  entered  into  possession  and  paid  rent:  Held, 
that  the  two  might  distrain  for  rent  in  arrear:  Cowper  v. 
Fletcher,  6  B.  &  S.  464. 

Where  a  lessee  was  to  pay  rent  '*  if  demanded  by  the  said  wh^re  demand 
lessor  in  person,"  and  the  lessee  covenanted  for  himself,  his  ^^n^Hon^ 
heirs,  executors,  administrators  and  assigns,  with  the  lessor 
his  heirs,  executors,  administrators  and  assigns  to  pay  the 
rent  on  the  days  agreed  upon  and  the  lessee  died  in  1887 
and  afterwards  his  wife  took  out  administration  and  then  the 
lessor  died  in  1891  and  his  administrators  sold  the  reversion 
to  the  plaintiff,  it  was  held  that  the  plaintiff  could  recover 
the  rent  reserved  by  the  lessor,  although  the  lessor  being 
dead,  the  rent  could  no  longer  be  demanded  by  the  lessor  in 
person:  Harris  v.  Harris,  16  N.S.W.  176.  -Cf.  8  Anne  c.  14, 
se.  6  and  7,  and  cases  thereon,  post  p.  340. 

PART  VI. 

Restriction  of  effect  of  waiver  and  license  by  lessor, 

57.  Where  any  license  to  do  any  act  which  without  iu»triction  on 
such  license  would  create  a  forfeiture  or  give  a  right  to  auen. 

to  re-enter  under  a  condition  or  power  reserved  in  26  vie.  No.  12. 
any  lease,  is,  at  any  time  after  the  passing  of  this 
Act,  given  to  any  lessee  or  his  assigns,  every  such 
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*  '  *  *  to  the  permission  actually  given  or  to  any  specific 
breach  of  any  proviso  or  covenant  made,  or  to  be 
made,  or  to  the  actual  assignment  under  lease  or 
other  matter  thereby  specifically  authorised  to  be 
done,  but  not  so  as  to  prevent  any  proceeding  for 
any  subsequent  breach  (unless  otherwise  specified 
in  such  license),  and  all  rights  under  covenants  and 
powers  of  forfeiture  and  re-entry  in  the  lease  con- 
tained shall  remain  in  full  force  and  shall  be  avail- 
able as  against  any  subsequent  breach  of  covenant 
or  condition  assignment  under  lease  or  other  matter 
not  specifically  authorised  or  made  dispunishable  by 
such  license  in  the  same  manner  as  if  no  such  license 
had  been  given,  and  the  condition  or  right  of  re-entry 
shall  be  and  remain  in  all  respects  as  if  such  license 
had  not  been  given  except  in  respect  of  the  particular 
matter  authorised  to  be  done. 

This  section  was  taken  from  s.  1  of  26  Vic.  No.  12,  (Trust 
Property  Act),  which  was  a  reproduction  of  s.  1  of  22  & 
23  Vic.  c  35,  (Lord  St.  Leonard's  Act).  Together  witii 
8.  60,  (infra),  it  nuUifies  the  effect  of  Dumpor's  case,  1  Smith 
L.  C.  (11th  ed.)  32,  which  held  that  where  there  was  a 
proviso  against  alienation  without  license,  alienation  with 
license  determined  the  condition.  See  notes  to  Dumpor's 
case,  supra;  Note  on  Leases,  ante  p.  22;  Effect  of  distress 
on  tenancy,  ante  p.  107;  Forfeiture  of  Leases  Acts,  post 
pp.  176  et  seq, 

Refltricted  58.  Where  in  any  lease  there  is  a  power  or  condi- 

opcrationof  "^  ,  "^ 

partial  iiconaes.  tiou  of  re-entry  on  assigning,  or  under-letting,  or 
iiHd.9.2.  doing  any  other  specified  act  without  license,  and  a 
license  at  any  time  after  the  passing  of  this  Act  is 
given  to  one  of  several  lessees  or  co-owners  to  assi^ 
or  underlet  his  share  or  interest,  or  to  do  any  other 
act  prohibited  to  be  done  without  license,  or  is  given 
to  any  lessee  or  owner,  or  any  one  of  several  lessees 
or  owners,  to  assign  or  under-let  part  only  of  the 
property  or  to  do  any  other  such  act  as  aforesaid  in 
respect  of  part  only  of  such  property,  such  license 
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shall  not  operate  to  destroy  or  extinguish  the  right  act  no.  is. 
of  re-entr>'  in  ease  of  any  breach  of  the  covenant  or  •  •  •  • 
condition  by  co-lessees  or  owners  of  the  other  shares 
or  interests  in  the  property,  or  by  the  lessee  or  owner 
of  the  rest  of  the  property,  as  the  case  may  be,  over 
or  in  respect  of  such  shares  or  interests  or  remaining 
property,  but  such  right  of  re-entry  shall  remain  in 
full  force  over  or  in  respect  of  the  shares  or  interests 
or  property  not  the  subject  of  such  license. 

This  section  is  taken  from  section  2  of  26  Vic.  No.  12, 
(IVust  Property  Act),  which  reproduced  s.  2  of  22  &  23 
Vic.  c.  35,  (Lord  St.  Leonard's  Act).  See  notes  to  Dum- 
par's  case,  1  Smith  L.  C.  (11th  ed.)  32.  Where  a  lease 
eontained  a  covenant  that  the  lessee  should  not  without  the 
eonaent  of  the  lessor  let  or  assign,  and  the  lessor  granted  to 
the  lessee  a  license  to  sublet  a  part,  but  the  license  provided 
that  this  should  not  authorise  any  further  letting  or  assign- 
ing of  the  part  the  subject  of  the  license,  without  such 
consent  as  was  required  by  the  lease,  and  where  the  lessee 
then  agreed  to  sub-let  to  an  under-lessee  the  part  the  subject  Limiud  Uctnte 
of  the  license,  the  under-lease  to  contain  provisions  in  all  *^  *"*^* 
respects  like  those  in  the  original  lease,  it  was  held  that 
according  to  the  agreement  the  under-lease  ought  to  contain 
a  covenant  by  the  under-lessee  against  letting  or  assigning 
without  the  consent  of  the  lessee,  and  not  a  covenant  against 
letting  or  assigning  without  the  consent  of  the  lessor,  and 
it  seems  that  neither  under  the  lease  nor  under  the  license 
would  the  imder-lessee  be  prevented  from  letting  or  assigning 
without  the  consent  of  the  original  lessor:  Williamaon  v. 
Williamson,  L.  R.  0  Ch.  729;  cf.  also  Haywood  v.  Silher, 
30  Oh.  D.  404,  where  the  former  case  was  distinguished. 

See  further,  note  on  Forfeiture  of  Leases  Act,  at  p.  178, 
pott. 

59.  Where  the  reversion  upon  a  lease  is  severed  Apportionment 

.         ,  of  conditions  ol 

and  the  rent  or  other  reservation  is  legally  appor- entry  in  certain, 


tioned,  the  assignee  of  each  part  of  the  re- 
version shall,  in  respect  of  the  apportioned 
tent  or  other  reservation  allotted  or  belonging 
to  him,  be  entitled  to  the  benefit  of  all  conditions  or 
powers  of  re-entry  for  non-payment  of  the  original 
rent  or  other  reservation  in  like  manner  as  if  such 
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Act  No.  18, 
1890,  s.  59. 


Rent — how  ajh 
portioned. 


Eviction. 


Payment  of 
whole  rent. 


ToaeHffneeof 
part  of  rever- 
eion. 


By  attignee  of 
pari  of  Uaee. 


conditions  or  powers  had  been  reserved  to  him  a» 
incident  to  his  part  of  the  reversion  in  respect  of  the 
appoi-tioned  rent  or  other  reservation  allotted  or 
belonging  to  him. 

This  section  is  taken  from  s.  3  of  26  Vic.  No.  12,  (Trust 
Property  Act),  which  reproduced  s.  3  of  22  &  23  Vic.  c.  35, 
(Lord  St.  Leonard's  Act). 

Rent  can  only  be  legally  apportioned  by  the  consent  of  the 
tenant  to  the  apportionment,  or  by  the  verdict  of  a  jnry: 
Bl%88  V.  ColliM,  5  B.  &  Aid.  876;  1  D.  &  R.  291;  Peacock  v. 
Eanaon,  3  S.  C.  R.  191;  Qroga/n  v.  Slapp,  3  S.  C.  R.  at  232, 
and  cases  therein  cited.  "  Li  cases  of  ordinary  tenancy 
"where  the  tenant  has  been  evicted  by  title  paramount  from 
"part  of  the  land,  he  it  not  bound  to  pay  rent  for  the 
"whole":  MoOulloch  v.  Ahlott,  6  N.S.W.  at  215.  See  also 
Smith  V.  Malinga,  2  Cro.  Jac.  160.  Cff,  Hartley  v.  Maddockt, 
(1899)  2  Gh.  199,  at  202.  But  where  the  landlord  tortiously 
evicted  the  tenant  from  a  portion  of  the  demised  premises, 
it  was  held  that  he  could  not  recover  any  rent,  nor  could  he 
recover  as  for  use  and  occupation :  Qrogan  v.  Slapp,  3  S.  C.  R. 
231,  and  cases  therein  cited.  Nor  does  this  state  of  things 
cease  to  exist  until  the  tenant  resumes  possession:  Uhde  v. 
Asche,  8  N.S.W.  472;  of.  also  Morrison  v.  Chadwick,  7  C.  B. 
at  283;  Newton  v.  Allen,  I  Q.  B.  519.  As  to  what  acts 
constitute  an  "  eviction  "  and  a  "  resumption  of  possession " 
by  the  tenant  respectively:  See  Vhde  v.  Aache,  aupra;  Upton 
V.  Toumend,  17  C.  B.  at  51,  64;  Mayor  of  Poole  v.  Whitt,  15 
M.  &  W.  571. 

Where  a  tenant  of  16  acres  paid  the  whole  of  the  rent  to  an 
assignee  of  the  reversion  of  nine  acres,  it  was  held  that  the 
assignee  of  the  other  part  could  not  recover  his  share  as 
paid  to  his  use:  Peacock  v.  Hanson,  3  S.  C.  R.  191.  So 
where  a  lessee  of  land  assigned  part  to  A.  for  the  residue  uf 
the  term  and  other  part  to  B.  for  the  residue  of  the  term 
less  ten  days,  at  apportioned  rents,  covenanting  in  both  cases 
to  pay  the  rent  due  to  the  original  lessor  and  to  indemnify, 
and  the  lessee  became  bankrupt,  and  A.,  on  the  application 
of  the  lessor  and  under  threat  of  distraint,  paid  the  whole 
rent  imder  the  original  lease,  it  was  held  that  A.  and  B. 
were  not  liable  to  a  common  demand  and  there  being  no 
one  entitled  to  sue  B.  for  his  share  of  the  rent,  A.  had  no 
right  of  contribution  as  against  B.:  Johnson  v.  Wild,  44  Ch. 
D.  146;  see  also  Bonner  v.  Tottenham  etc.  Society,  (1899) 
1  Q.  B.  161,  where  a  similar  decision  was  given  as  between 
lessees  and  mortgagees  of  an  assignee. 
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Ab  to  the  effect  of  the  Crown  Lands  Acts  on  the  common  Act  Ko.  18, 
law  relating  to  apportionment:   See  McCulloch  v.  Ahhott,  ^  J^^^J^^^^' 
N.S.W.  212  at  215,  218,  219  and  the  dissenting  judgment  of  Aci9. 
Windeyer,  J.,  at  220.       There  it  was  held  that  nothing  in 
the  Crown  Lands  Acts  to  that  date,    (1885),  prevented  the 
application  of  the  common  law  rules.       See  also  Landale  ▼. 
The  Minister  etc,  19  N.S.W.  314,  where  apportionment  was 
not  allowed,  but  in  that  case  the  facts  showed  that  the  tenant 
was  to  pay  on  an  estimated  acreage  and  not  on  the  actual 
area.       See   also  as   to   apportionment   in   respect   of   time:  AppoitUmiMnt 
Notes  on  11  Geo.  11  c.  19,  s.  15,  post  p.  397  and  Apportion-  ^  to  time, 
ment  Act,  1906,  poet  p.  171. 

60.  Where  any  actual  waiver  of  the  benefit  of  any  R^ttriotion  of 
<?ovenant  or  condition  in  any  lease  on  the  part  of  any  ®"*'*  ^  wftivw. 
lessor    or    his    heirs,    executors,    administrators,    or  '^'  '*  *' 
assigns  is  proved  to  have  taken  place  after  the  passing 
of  this  Act  in  any  one  particular  instance,  such  actual 
waiver  shall  not  be  assumed,  or  deemed  to  extend  to 
any  instance  or  any  breach  of  covenant  or  condition 
other  than  that  to  which  such  waiver  specially  relates, 
nor  to  be  a  general  waiver  of  the  benefit  of  any  such 
covenant  or  condition  unless  an  intention  to  that 
effect  appears. 

This  section  is  taken  from  s.  4  of  26  Vic.  No.  12,  (Trust 
Property  Act),  which  reproduced  s.  6  of  23  &  24  Vic.  c.  38, 
The  law,  as  it  stood  previously,  was  that  "  when  a  forfeiture  Wtri>m. 
**wa8  once  waived,  the  Court  would  not  assist  it":  per  Lord 
Mansfield  in  Goodright  v.  Davies,  Cowp.  803;  see  also  notes 
to  8.  57,  supra;  ef.  Forfeiture  of  Leases  Acts,  post  pp.  176 
et  seq. 

If  the  landlord  with  knowledge  of  the  forfeiture  accept 
rent  due  since  the  condition  broken,  such  operates  as  a 
^^iver:  Roe  d.  Oregson  v.  Harrison,  2  T.  R.  425;  Doe  d. 
Jfash  V.  Birch,  1  M.  &  W.  402;  Arnshy  v.  Woodtoard,  6  B.  &  C. 
at  523;  and  see  notes  to  Dumpor's  case,  supra;  so  also  suing 
for  or  demanding  rent  due  after  the  forfeiture  operates  as  a 
waiver:  Dendy  v.  Nicholl,  4  C.  B.  (N.  S.)  376;  Doe  d.  Nash 
V.  Birch,  supra;  and  distraining  for  such  rent:  See  Effect  of 
Distress  on  Tenancy,  ante  p.  107;  and  giving  notice  to  quit: 
Boe  d,  Scott  V.  Miller,  2  C.  &  P.  348;  and  any  acts  which  show 
an  intention  that  the  lease  should  continue  after  the  for- 
feiture: Doe  d,  Morecraft  v.  Meuw,  4  B.  &  C.  606.      See  also 
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Act  No.  18,       generally  notes  to  Dumpor's  case,  1  Smith  L.  C.    (11th  e<L> 
1899,M.60,«U32.   Redman  L.  &  T.    (6th  ed.)    p.  421;   Woodfall   L.   &   T, 
(17th  ed.)  p.  360. 

Preceding  pro-         61.  The  provisioDs  contained  in  this  Part  of  this 
toieawsfora^  Act  shall  be  applicable  to  leases  for  a  term  of  years 
•broiutefetc!     absolute  or  determinable  on  a  life  or  lives,  or  other- 
ibid,  9. 10.        wise,  and  also  to  a  lease  for  the  life  of  the  lessee,  or 
the  life  or  lives  of  any  other  person  or  persons, 
whether  such  leases  be  made  before  or  after  the  pass- 
ing of  this  Act. 

Tliis  section  is  taken  from  s.  10  of  26  Vic.  No.  12,  (Trust 
Property  Act),  which  reproduced  a.  0  of  22  &  23  Vic.  c 
35   (Lord  St.  Leonard's  Act). 
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SCHEDULES. 


SCHEDULE  A. 


Date  of  Act. 

Title  of  Act. 

Extent  of  Repeal. 

5  Vic. 

No.  9   . 

Advancement  of  Justice . . 

Section  27. 

7  Vic. 

No.  13.. 

An  Act  for  regulating  the 
powers    and    duties     of 
Sheriff    in    New    South 
Wales. 

Section  4. 

11  Vic. 

No.  28.. 

Leases   Facilitation 

The  whole   Act. 

15  Vic. 

No.  11.. 

Distress  for  Rent 

The  whole  Act. 

17  Vic. 

No.  10. 

Tenements  Recovery 

The  whole  Act. 

17  Vic. 

No.  21.. 

Common  Law  Procedure . . 

Sections  160-168 
(both  inclu- 
sive), and  so 
much  of  s.  174 
as  refers  to  ss. 
160-108. 

22  Vic. 

No.  18  . 

District    Courts    . . 

Sections  19  -  23 
(both  inclu- 
sive), 106-108 
(both  inclu- 
sive), and  80 
much  of  s.  1  as 
refers  to  ss.  10- 
23  and  lOG- 
108. 

26  Vic. 

No.  12.. 

Trust  Property     .. 

Sections  1-4  (both 
inclusive). 

No.  43, 

1898     . . 

Distress  for  Rent  Restric- 

tion Act,  1898   .  .* 

Tlie  whole  Act. 

ACT  No.  IB. 
1809.    Sche- 
dules A,  B. 

See  i.  2of  L,^ 

r.  Act. 


SCHEDULE  B. 
This  indenture  made  the  day  of 

sand  eight  hundred  and  ninety  {or  other  year),  In 

pursuance  o^  the  Landlord  and  Tenant  Act  of  1899,  between 
[here  insert  the  names  of  the  parties  and  recitals  if  anyl, 
witnesseth  that  the  said  lessor  {or  lessors)  doth  {or  do) 
demise  unto  the  said  lessee  {or  lessees),  his  {or  their)  heirs 
or  executors,  administrators,  and  assigns,  as  the  case  may  be, 
all,  &c.,    {parcels)    from  the  day  of  for  the 

term  of  thence  ensuing,  yielding  and  payi*  g  therefor 


See  f .  8  o/|£.  & 
one  thou-  ^*  -^^• 
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ACT  No.  18,        during  the  said  term  the  rent  of  [state  the  rent  and  mode  of 

18W.  SOHBDUIB  ®   ^, 

C.  payment]. 

In  witness  whereof  the  said  parties  hereto  have  hereunto 
set  their  hands  and  seal|. 

SCHEDULE  C. 

^aJ^  ^^  ^'  **  ^^^^^^^^^  *^  '^  *^*  fof^^^^  ♦»  '^  Schedule. 

1.  Parties  who  use  any  of  the  forms  in  the  first  column  in 
this  Schedule  may  substitute  for  the  words  "  lessee "  or 
"lessor"  any  name  or  names,  and  in  every  such  case  corre- 
sponding substitutions  shall  be  taken  to  be  made  in  the  cor- 
responding forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the 
masculine,  or  the  plural  number  for  the  singular  in  the  forms 
in  the  first  column  of  this  Schedule,  and  corresponding  changtrs 
shall  be  taken  to  be  made  in  the  corresponding  forms  in  the 
second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the 
forms  four  and  five  in  the  first  column  of  this  Schedule  so 
employed  by  them  with  any  words  or  figures,  and  the  words 
or  figures  so  introduced  shall  be  taken  to  be  inserted  in  the 
corresponding  blank  spaces  left  in  the  forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the 
forms  in  the  first  column  any  express  addition  to,  exceptions 
from,  or  express  qualifications  thereof,  respectively,  and  the 
like  additions,  exceptions,  or  qualifications  shall  be  taken 
to  be  made  from  or  in  the  corresponding  forms  in  the  second 
column. 

5.  Where  the  premises  demised  are  of  freehold  tenure  tlie 
covenants  one  to  ten  shall  be  taken  to  be  made  with,  and  the 
proviso  eleven  to  apply  to,  the  heirs,  executors,  administra- 
tors, and  assigns  of  the  lessor,  and  where  the  premises  de- 
mised are  of  leasehold  teniire  the  covenants  and  proviso  shall 
be  taken  to  be  made  vntji  and  apply  to  the  lessor,  his  execu- 
tors, administrators,  and  assigns,  unless  otherwise  stated. 


Column  I. 
I.  That  the  said 
( lessee )    covenants 
with  the  said   {les- 
sor)  to  pay  rent. 


Column  2. 
1.  And  the  said  lessee  doth  hereby  for 
himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenant  with  the  said 
lessor  that  he  the  said  lessee,  his  execu- 
tors, administrators,  and  assigns  will, 
during  the  said  term,  pay  unto  the  said 
lessor  the  rent  hereby  reserved  in  man- 
ner hereinbefore  mentioned  without  any 
deduction  whatsoever. 
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Colonm  1. 
2.    And    to    pay 
taxes. 


3.  And  to  repair. 


4.  And  to  paint 
outside  every  [  ] 
year. 


5.  And  to  paint 
and  paper  inside 
«very  [         1  year. 


6.  And  to  insure 
from  fire  in  the 
joint  names  of  the 
said  (lessor)  and 
tlie  said    {leasee). 


Column  2. 

2.  And  also  will  pay  all  taxes,  rated,  Aoi  No.  18, 
duties,  and  assessments  whatsoever  now  c. 
charged    or    hereinafter    to    be    charged 

upon  the  said  demised  premises  or  upon 
the  said  lessor  on  account  thereof. 

3.  And  also  will,  during  the  said  term» 
well  and  sufficiently  repair,  maintain, 
pave,  empty,  cleanse,  amend,  and  keep 
the  said  demised  premises  with  the  ap- 
purtenances in  good  and  substantial  re- 
pair, together  with  all  chimney-pieces, 
windows,  doors,  fastenings,  water- 
closets,  cisterns,  ]>artitions,  fixed  presses, 
shelves,  pipes,  pumps,  pales,  rails,  locks 
and  keys,  and  all  other  fixtures  and 
things  which,  at  any  time  during  the 
said  term,  shall  be  erected  and  made 
when,  where,  and  so  often  as  need  shall 
be. 

4.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns 
will,  in  every  year  in  the  said 
term,  paint  all  the  outside  wood-work 
and  iron-work  belonging  to  the  said  pro- 
mises with  two  coats  of  proper  oil 
colours,  in  a  workmanlike  manner. 

5.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns 
will,  in  every  year,  paint  the  in- 
side wood,  iron,  and  other  works  now 
or  usually  painted  with  two  coats  of 
proper  oil  colours,  in  a  workmanlike 
manner,  and  also  will  re-paper  with 
paper  of  a  quality  as  at  present  such 
parts  of  the  premises  as  are  now 
papered,  and  also  wash,  stop,  whiten,  or 
colour  such  parts  of  the  said  premises 
as  are  now  plastered. 

6.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns 
will  forthwith  insure  the  said  premises 
hereby  demised  to  the  full  value  thereof 
in  some  respectable  insurance  office  in 
the  joint  names  of  the  said  lessor,  his 
executors,    administrators,    and   assigns. 
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ACT  No.  18, 
1809.  SOHKDULE 
C. 


Column  1. 


7.  And  that  the 
said  {lessor)  may 
enter  and  view 
state  of  repair, 
and  that  the  said 
{lessee)  will  re- 
pair according  to 
notice. 


8.  That  the  said 
{lessee)  will  not 
use  premises  as  a 
shop. 


Column  2. 
and  the  said  lessee,  his  executors,  ad- 
ministrators, and  assigns,  and  keep 
the  same  so  insured  during  the 
said  term,  and  will  upon  the  re- 
quest of  the  said  lessor  or  his  agent 
show  the  receipt  for  the  last  premium 
paid  for  such  insurance  for  every  cur- 
rent year,  and  as  often  as  the  said  pre- 
mises hereby  demised  shall  be  burnt 
down  or  damaged  by  fire  all  and  every 
the  Slim  or  sums  of  money  which  shall 
be  recovered  or  received  by  the  said 
lessee,  his  executors,  administrators,  or 
assigns  for  or  in  respect  of  such  insur- 
ance, shall  be  laid  out  and  expended  by 
him  in  building  or  repairing  the  said 
demised  premises  or  such  parts  thereof 
as  shall  be  burnt  down  or  damaged  by 
fire  as  aforesaid. 

7.  And  it  is  hereby  agreed  that  it 
shall  be  lawful  for  the  said  lessor  an<l 
his  agents  at  all  seasonable  times  dur- 
ing the  said  term  to  enter  the  said  de- 
mised premises  to  take  a  schedule  of 
the  fixtures  and  things  made  and  erected 
thereupon,  and  to  examine  the  condition 
of  the  said  premises,  and  further,  that 
all  wants  of  reparation  which  upon  such 
views  shall  be  found,  and  for  the  amend- 
ment of  which  notice  in  writing  shall  be 
left  at  the  premises,  the  said  lessee,  his 
executors,  administrators,  and  assigns 
will  within  three  calendar  months  next 
after  every  such  notice,  well  and  suffi- 
ciently repair  and  make  good  accord- 
ingly. 

8.  And  also  that  the  said  lessee,  his 
executors,  administrators,  and  assigns 
will  not  convert,  use,  or  occupy  the  said 
premises  or  any  part  thereof  into  or  as 
a  shop,  warehouse,  or  other  place  for 
carrying  on  any  trade  or  business  what- 
<>oever,  or  suffer  the  said  premises  to  be 
used  for  any  such  purpose  or  otherwise 
than  as  a  private  dwelling-house,  with- 
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Column  1. 


9.  And  will  not 
assign  without 
leave. 


10.  And  that  he 
will  leave  pre- 
mises in  good  re- 
pair. 


11.  Proviso  for 
re-entry  by  the 
said  lessor  on  non- 
payment of  rent 
or  non  -  perform- 
ance of  covenants. 


Column  2.  a  ^  t^^  io 

A  CT  No.  18, 

out  the  consent  in  writing  of  the  mid  l^«  Bohxdxile 
lessor. 

9.  And  also  that  the  said  lessee  shall 
not  nor  will,  during  the  said  term, 
assign,  transfer,  or  set  over,  or  other- 
wise, by  any  act  or  deed,  procure  the 
said  premises  or  any  of  them,  to  be 
assigned,  transferred,  or  set  over  unto 
any  person  or  persons  whomsoever,  with- 
out the  consent  in  writing  of  the  said 
le*"5or,  liis  executors,  administrators,  or 
cssigns  first  had  and  obtained. 

10.  And  further  that  the  said  lessee 
will,  at  the  expiration  or  other  sooner 
determination  of  tlie  said  term,  peace- 
ably surrender  and  yield  up  unto  the 
said  lessor  the  said  premises  hereby  de- 
mised with  the  appurtenances,  together 
with  all  buildings,  erections,  and  fix- 
tures, now  or  hereafter  to  be  built  or 
erected  thereon,  in  good  and  substantial 
repair  and  condition  in  all  respects, 
reasonable  wear  and  tear  and  damage  by 
fire  only  excepted. 

11.  Provided  always  and  it  is  ex- 
pressly agreed  that  if  the  rent  hereby 
reserved  or  any  part  thereof  shall  be  un- 
paid for  fifteen  days  after  any  of  the 
days  on  which  the  same  ought  to  have 
been  paid  (although  no  formal  demand 
shall  have  been  made  thereof),  or  in 
case  of  the  breach  or  non-performance 
of  any  of  the  covenants  and  agreements 
herein  contained  on  the  part  of  the  said 
lessee,  his  executors,  administrators,  and 
assigns,  then  and  in  either  of  such  cases 
it  shall  be  lawful  for  the  said  lessor  at 
any  time  thereafter  into  and  upon  the 
said  demised  premises  or  any  part  there- 
of in  the  name  of  the  whole  to  re-enter, 
and  the  same  to  have  again  re-possess 
and  enjoy  as  of  his  or  their  former 
estate,  anything  herein  contained  to  the 
contrary  notwithstanding. 
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ACT  No.  IB, 
1890.  SCHE- 
DUUS  C,  D. 


Column   1. 
12.  The      said 
{lessor)  coven- 

ants with  the  said 
{lessee)  for  quiet 
enjoyment. 


Column  2. 
12.  And  the  lessor  doth  hereby  for 
himself,  his  heirs,  executors,  administni- 
tors,  and  assigns,  covenant  with  the  said 
lessee,  his  executors,  administrators,- 
and  assigns,  that  he  and  they  paying 
the  rent  hereby  reserved  and  perform- 
ing the  covenants  hereinbefore  on  hi» 
and  their  part  contained  shall  and  may 
peaceably  possess  and  enjoy  the  said  de- 
mised premises  for  the  term  hereby 
granted,  without  any  interruption  or 
disturbance  from  the  said  lessor,  his 
executors,  administrators,  or  assigns,  or 
any  other  person  or  persons  lawfully 
claiming  by,  from,  or  imder  him,  them, 
or  anv  of  them. 


Su  ff.  11  (4)  of 
L.  it  T.  Act. 


SCHEDULE  D. 


In  the  Supreme  Court  of  New  South  Wales. — 
The  day  of  a.d.   18 


Cumberland  ^ 
to  wit.     ) 


[Date  of  iorit.l 


On  the  day  and  year  above  written,  a  writ  of  our  Lady 
the  Queen  issued  forth  of  this  Court  with  a  notice  there- 
under written,  the  tenor  of  which  writ  and  notice  follows 
in  these  words,  that  is  to  say: — 

[Here  copy  the  torit  and  notice,  which  latter  may  he  oi 
follows — ] 

"Take  notice  that  you  will  be  required  if  ordered  by  the 
Court  or  a  Judge  to  give  bail  by  yourself  and  two  sufBcient 
sureties  conditioned  to  pay  the  costs  and  damages  which  shall 
be  recovered  in  this  action." 

And  CD.  has  appeared  by  his  attorney  [or  in  per- 

son], to  the  said  writ,  and  has  been  ordered  to  give  bail 
pursuant  to  the  statute,  and  has  failed  so  to  do.  There- 
fore it  is  considered  that  the  said  [here  insert  name  of  land- 
lord] do  recover  possession  of  the  land  in  the  said  writ  men- 
tioned with  the  appurtenances,  together  with  £  for 
costs  of  suit. 
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SCHEDULE  E.  Aoi  Ho.  18, 

18M.  Banouu 
Form  of  information.  E. 

District  of       ^    Be  it  remembered  that  on  the  daj  S4et,9Zof 

of  in  the  year  of   our  Lord  one  ^  *  ^-  ^^• 

thousand   eight    hundred    and  ac 

in  the  Colony  of  New  South  Wales 
(A.B.)  or  (CD.  the  agent  of  A.B.)  the 
landlord  of  the  land  hereinafter  described, 
informed  me  Esquire,  one  of  Her 

Majesty's  justices  of  the  peace  in  and  for 
the  Colony  aforesaid  (describing  the  juris- 
diction of  the  justice  before  whom  the  information  is  ewhibi- 
ted)  that  theretofore  E.F.  held  from  the  said  A.B.,  by  virtue 
of  a  tenancy  (for  a  term  of  years  or  from  year  to  year,  or 
from  month  to  month,  or  from  week  to  week,  or  at  will  or 
at  sufferance,  or  otherwise  as  the  case  may  be)  (all  that 
parcel  of  land  or  all  that  messuage  or  dwelling-house  or  other* 
wise  according  to  the  fact)  situate  in  the  (oiiy,  town^  parish, 
or  other  locality)    in  the  district  of '  in  the  Colony 

aforesaid,  bounded  [describing  the  land  by  name,  abuttals,  or 
otherwise  with  sufficient  particularity  to  identify  the  same), 
and  that  the  said  tenancy  (expired  by  effluxion  of  time)  or 
(was  determined  by  notice  to  quit  or  demand  of  possession) 
on  or  about  the  day  of  (then  instant  or  last 

past  or  otherwise  according  to  the  fact),  and  that  such  land 
was  at  the  time  of  my  being  so  informed  as  aforesaid  actually 
occupied  by  the  said  E.F.)  or  (G.H.,  a  person  claiming  under 
the  said  EJ".),  and  that  the  said  (E.F.)  or  (G.H.)  neglected 
to  quit  and  deliver  up  possession  thereof,  and  that  the  said 
AJB.  then  had  lawful  right  as  against  the  said  (E.F.)  or 
(G.H.)  to  the  possession  of  such  land,  and  thereupon  the 
said  (A.B.)  or  (CD.)  prayed  that  the  said  A.B.  might  be 
put  into  possession  of  the  said  land  under  and  by  virtue  of 
the  provisions  of  the  statute  in  such  case  made  and  provided. 
Exhibited  at  aforesaid 

on  the  day  and  year  first  above 
written  before  me. 

J.P. 
The  Justice  above  named. 


Form  of  summons.  See  «.  88  of 

L.  A  T.  Ad. 
To   [E.F.]   or   [G.H.] 

Whereas  an  information  has  been  exhibited  this  day  before 
me  the  undersigned   [here  describe  the  justice  as  in  the  in- 
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ACT  No.  18.  formation]  by  (A.B.)  or  (CD.  the  agent  of  A.B.)  praying 
^8M.  8cHEj)ui.E  ^^^  ^jjg  g^j^  ^B  jjjj^y^  under  and  by  virtue  of  the  provisions 
of  the  statute  in  such  case  made  and  provided,  be  put  into 
possession  of  [here  describe  the  land  as  in  the  information] 
of  which  it  is  therein  alleged  you  are  now  in  the  actual 
occupation  on  the  ground  that  the  same  was  held  from  the 
said  A.B.  by  (you)  or  (E.F.,  under  whom  it  is  also  therein 
alleged  you  claim),  by  virtue  of  a  tenancy  (for  a  term  of 
years  or  otherwise  as  averred  in  the  information),  which 
(expired  by  effluxion  of  time  or  otherwise  as  averred  in  the 
information)  on  or  about  the  day  of  (now  in- 

stant or  last  past  or  otherwise  as  averred  in  the  information), 
and  that  you  neglect  to  quit  and  deliver  possession  of  the  said 
land.  These  are  therefore  to  command  you  in  Her  Majesty** 
name  to  be  and  appear   on  the  day  of  now 

(instant)    or    (next  ensuing)    at  the  hour  of  of  the 

clock  in  the  forenoon  at  (the  place  where  the  petty  sessions 
of  the  district  in  which  the  land  in  question  is  situated  usually 
sit ) ,  and  so  from  day  to  day  at  the  same  hour  of  the  day  until 
the  matter  of  the  said  information  shall  be  disposed  of,  before 
such  two  or  more  of  Her  Majesty's  justices  of  the  peace  as 
may  then  be  there,  to  show  cause  why  the  said  A.B.  should 
not  be  put  into  possession  of  the  said  land,  and  why  you 
should  not  be  adjudged  to  pay  to  the  said  (A.B.)  or  (CD.) 
his  costs  of  proceeding  to  obtain  and  of  recovering  possession 
of  the  said  land.  And  take  notice  that  if  you  fail  to  appear 
and  show  such  cause  as  aforesaid  you  will  be  liable  to  have 
a  warrant  issued  against  you  under  which  such  possession 
of  the  said  land  may  be  given  to  the  said  A.B.,  and  to  be 
adjudged  to  pay  such  costs  as  aforesaid. 

Given  under  my  hand  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

J.P. 
The  justice  above  named. 


Set  i.  38  of         Form  of  adjudication  in  favour  of  landlord  and  auKird  of  costs 
L.  A  T.  Act.  ^Q  J^^^  ^  j^^^  agent. 

^.  .  .  .      ,  \  Whereas  an  information  was  exhibi- 

District  of  f  ,    ,  , ,  1         * 

.     .   ,  .     .  \  ted  on  the  day  of  now 

{as  m  information)  V  ^.^^^^^^   ^   ^j^^^  p^^^^  ^^   ^^^^  ^^ 

to  wit.  ^  ^^^   ^^^  ^^^^  ^^  A.B,),  praying  thai 

the  said  A.B.  might  under  and  by  virtue  of  the  provisions  of 
the  statute  in  such  case  made  and  prpvided  be  put  into  pos- 
session of  [here  describe  (he  land  as  in  the  information]  of 
which  it  was  therein  alleged  that   (E.F.)  or  (GJI.)  was  then 
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in  the  actual  occupation,  on  the  ground  that  the  same  was  aot  No.  18, 
held  from  the  said  A.B.  by   (the  said  E.F.)   or   (E.F.,  under  i?M,  scheotli 
whom  it  was  also  therein  alleged  the  said  G.H.  claimed),  by 
virtue  of  a  tenancy    (for  a  term   of  years   or  othertoise  as 
averred  in  the  information)    which    (expired  by  effluxion  of 
tijne  or  othertoise  as  in  the  information)    on  or  about  the 

day  of  (then  instant  or  last  past  or  otherwise 

as  averred  in  the  information),  and  that  the  said  (E.F.)  or 
(G.H.)  neglected  to  quit  and  deliver  possession  of  the  said 
land.  And  whereas  thereupon  a  summons  to  the  said  (E.F.) 
or  (6.H.)  was  duly  issued  and  served  whereby  the  said  (E.F.) 
or  (GJa.)  was  duly  summoned  to  be  and  appear  on  the 
day  of  now   (instant)   or   (last  past)   at  the  hour  of 

of  the  clock  in  the  forenoon,  Sit  {as  in  the  summons) 
(being  the  place  where  the  petty  sessions  of  the  said  district 
usiially  sit),  and  so  from  day  to  day  until  the  matter  of 
the  said  information  should  be  disposed  of,  before  such  two  or 
more  of  !her  Majesty's  justices  of  the  peace  as  might  then 
be  there  to  show  cause  why  the  said  (A.B.)  should  not  be  put 
into  possession  of  the  said  land,  and  why  the  said  (E.F.)  or 
(6JH.)  should  not  be  adjudged  to  pay  to  the  said  (A.B.)  or 
(CD.)  his  costs  of  proceeding  to  obtain  and  recovering  pos- 
session of  the  said  land:  And  whereas  the  matter  of  the 
said  information  has  in  pursuance  of  such  summons  to  the 
said  (E.F.)  or  (G.H.)  as  aforesaid  been  duly  heard  by  and 
before   us    (the  justices    making   adjudication)  '  of   Her 

Majesty's  justices  of  the  peace  in  and  for  the  Colony  afore- 
said [describing  the  jurisdiction  of  the  justices  by  whom  the 
matter  is  heard),  at  the  said  place  at  which  the  said  (E.F.) 
or  (G.H.)  was  so  summoned  to  appear  as  aforesaid,  we  being 
(all)  or  (a  majority  of)  the  justices  then  and  there  sitting. 
And  the  said  (A.B.)  or  (CD.)  hath  given  due  proof  accord- 
ing to  law  to  the  satisfaction  of  us  of  the  creation  and  of  the 
(expiration)  or  (determination)  in  manner  aforesaid  of  the 
said  tenancy,  and  that  the  said  (A.B.)  had  at  the  time  of  the 
service  of  the  said  summons  upon  the  said  (E.F.)  or  (G.H.), 
and  at  the  time  of  the  said  hearing,  and  now  has  lawful  right 
as  against  the  said  (E.F.)  or  (G.H.)  to  the  possession  of  the 
Raid  land,  and  that  the  said  (E.F.)  or  (G.H.)  was  the  tenant 
in  possession  or  the  actual  occupier  of  the  said  land  at  the 
time  of  the  said  service  of  the  said  summons  [and  whereas  the 
said  (E.F.)  or  (G.H.)  duly  appeared  in  pursuance  of  the  said 
summons  and  according  to  the  exigency  thereof  before  us  to 
defend  himself  touching  the  matter  of  the  said  information, 
but  did  not  show  any  reasonable  cause  to  us],  or  [and  where- 
M  the  said    (E.F.)    or    (G.H.)   not  having  appeared  in  pur- 
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Aof  No.  18,       suance  of  the  said  summons   or  according  to  the  ezigencr 

18W,  8CHHDULE   .,  .       ,  -       *    xu  •  t     *!.  'J 

B.  thereof,   due   proof  of  the  service   of    the  said    summons   ivss 

given  to  us],  and  no  reasonable  cause  was  in  fact  shown  or 
appeared  to  us  why  we  should  not  adjudge  the  said  (A^.) 
to  be  entitled  to  possession  of  the  said  land:  Now,  therefore, 
•  we  do  hereby  adjudge  that  the  said  (A.6.)  is  entitled  to  the 
possession  of  the  said  land,  and  that  a  warrant  shall  issue 
according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided  for  putting  the  said  (A.6.)  into  possession  of 
the  said  land  within  the  period  beginning  on  the  day 

of  {here  name  a  day  not  le88  than  seven  clear  days  from  the 
date  of  the  warrant),  and  ending  on  the  day  of  {here 

name  a  day  not  more  than  thirty  clear  days  from  the  date  of 
the  toarrant),  {Here  add  in  case  ooeta  shall  he  awarded  to 
the  landlord  or  hie  agent) — ^And  we  do  assess  the  costs  of  the 
said  (A.B.)  or  (CD.)  of  proceeding  to  obtain  and  of  re- 
covering possession  of  the  said  land  at  the  sum  of  which 
said  sum  of  money  we  do  award  to  the  said  (A.B.)  or  (CD.) 
for  his  said  costs  and  we  do  order  and  adjudge  that  the  same 
shall  be  paid  forthwith  by  the  said  (E.F.)  or  (G.H.)  to  the 
said  (A.B.)  or  (CD.):  And  we  do  further  award  and 
adjudge  that  if  the  same  be  not  paid  forthwith  the  same  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said   (E.F.)  or  (G.H.) 

Witness  our  hands  and  seals  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 

J.P.    (L.8.) 
J.P.    (L.S.) 


Sm  f .  38  of  Form  of  warrant  of  poeeeaeion. 

L,  A  T.  Ad. 

District  of  1  [To  a  constable  or  peace  officer 

{as  in  information)  S.  of  or  acting  for  the  district  of 

to  wit.  )  {or  other  place  as  the  case  may  he) 

in  the  Colony  of  New  South  Wales. 

and   to   all   other   constables  and 

peace  officers  of  or  acting  for  the 

said  district  {or  other  place  as  the 

case    may    he)     and    to    each    of 

them.] 

Or  [To  all  constables  and  peace  officers  of 
or  acting  for  the  district  of 
{or  other  place  as  the  case  fMif 
he)    in  the  Ck)lony  of  New  South 
Wales  and  to  each  of  them.] 
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Or  [To  A  special  bailiff  for  the  Act  No.  18, 

m  .  »A  i»  mm  1890.  SCHSDUIB 

purpoees  hereinafter  mentioned.]     b. 
Or  [To  and  special  bailiffs 

for  the  purposes  hereinafter  men- 
tioned and  to  each  of  them.] 
Whebeas   we   the   imdersigned  of   Her   Majesty's 

Justices  of  the  Peace  in  and  for  the  Colony  of  New  South 
Wales  (describing  the  jwriadiction  of  the  justices  making  the 
adjudication),  in  pursuance  of  the  provisions  of  Part  IV  of 
l!he  Landlord  and  Tenant  Act,  1899,  did  on  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight  himdred 

and  upon  the  hearing  of  the  matter  of  an  information 

exhibited  by  (A.B.)  or  (CD.  the  agent  of  A.B.)  against 
(E.F.)  or  {GM.)  adjudge  that  the  said  A.B.  is  entitled  to 
the  possession  of  [here  describe  the  land  as  in  the  informa- 
tion]. And  we  did  also  adjudge  that  a  warrant  should  issue 
according  to  the  provisions  of  the  said  Act  for  putting  the 
said  A.B.  into  possession  of  the  said  land  within  the  period 
b^imiing  on  the  day  of  ,  and  ending  on  the 

day  of  {as  in  adjudication) :   Now  therefore 

we  do  authorise  and  command  you  [and  {if  directed  to  m,ore^ 
than  one  person)  each  of  you]  within  the  period  of 
clear  days  from  the  date  hereof  on  any  day  except  on  Simday 
[and  if  eithei^  Christmas  Day  or  Good  Friday  shall  occur 
during  the  interval  add  "or  Christmas  Day"  or  "Good 
Friday"  as  the  case  may  require),  between  the  hours  of  nine 
of  the  clock  in  the  forenoon  and  four  of  the  clock  in  the 
afternoon  [with  or  without  the  aid  of  the  said  (A.B.)  or 
(C.D.)»  or  any  other  person  or  persons  whom  you  may  think 
requisite  to  call  to  your  assistance],  to  enter  (by  force  if 
needful)  into  and  upon  the  said  land,  and  to  eject  all  persons 
thereout  and  therefrom,  and  to  ^ve  possession  of  the  same 
to  the  said  (A.B.)  or  (CD.  as  such  agent  as  aforesaid  on 
behalf  of  the  said  A.B.) 

•  Given  imder  our  hands  the  day  of  in  the 

year  of  our  Lord  one   thousand    eight    hundred 

and 

JJP. 
— J.P. 

i^ofm  of  bond. as  security  to  defend  action  and  supersede 
execution  of  warrant. 

Know  all  men  by  these  presents  that  we,  K.L.,  of  ,  i^  f**i*m*2^ 

the  Colony  of  New  South  Wales  ,  and  M.N.,  of 

,  In  the   Colony  aforesaid  ,   are  jointly- 

I. 
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ASl^P-^  -   '••**d   Beverally  held  and  firmly   bound  unto   A3«  of 

K.  ,  in  the  CJolony  aforesaid  ,  in  the  sum  of 

pounds  of  lawful  British  money,  to  be  paid  to 
the  said  A.B.,  his  executors  or  administrators,  for 
which  payment,  to  be  well  and  truly  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators 
jointly,  and  each  of  us  binds  himself,  his  heirs,  ezeeu- 
tors,  and  administrators  severally  by  these  presents^ 
Sealed  with  our  seals. — ^Dated  the  day  of  , 

in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and 

WHEBEA.S  Esquires,  of  Her  Majesty's  justices 

of  the  peace  in  and  for  the  Ck>lony  of  New  South  Wales  (d<- 
sorihing  the  jurisdiction  of  the  juaticea  by  whom  the  adjudi- 
cation was  made),  in  pursuance  of  the  provisions  of  Part  IV 
of  the  Landlord  and  Tenant  Act,  1899,  did  on  the  day 

now  (instant)  or  (last  past)  upon  hearing  the  mat- 
ter of  an  information  exhibited  by  (the  above-named  A.B.)  or 
(CD.  the  agent  of  the  above-named  A.B.)  against  (E.F.)  or 
(G.H.)  adjudge  that  the  said  A.B.  was  entitled  to  the  poases- 
sion  of  [here  describe  the  land  as  in  the  information},  and  did 
also  adjudge  that  a  warrant  should  issue  according  to  the 
provisions  of  the  said  Part  of  the  said  Act  for  putting  the 
said  A.B.  into  possession  of  the  said  land  [he^  add  in  case 
costs  were  awarded  to  the  landlord  or  his  agent},  and  ihs 
said  justices  assessed  the  costs  of  the  said  (A.B.)  or  (CD.) 
of  proceeding  to  obtain  and  of  recovering  possession  of  the 
said  lands  at  the  sum  of  {as  in  the  adjudication), 

which  sum  they  did  award  to  the  said  (A.B.)  or  (CD.)  for 
his  said  costs;  and  the  said  justices  did  order  and  adjudge 
that  the  same  should  be  paid  by  the  said  (E.F.)  or  (GJL) 
to  the  said  (A.6.)  or  (CD.) :  And  whereas  at  the  time  when 
the  said  adjudication  was  made  the  said  (E.F.)  or  (GJL) 
in  pursuance  of  the  provisions  in  that  behalf  contained  in 
the  said  Part  of  the  said  Act,  offered  to  give  security  to  defend 
an  action  of  ejectment  or  other  appropriate  action  against 
him  for  recovery  of  possession  of  the  said  land  in  the  Supreme 
Court  of  the  said  Colony,  or  any  other  Court  having  compe* 
tent  jurisdiction  in  that  behalf,  to  be  brought  by  or  on  behalf 
of  the  said  A.B.:  And  whereas  the  said  justices,  in  accord- 
ance with  the  provisions  in  that  behalf  contained  in  the  said 
Part  of  the  said  Act,  directed  that  the  sum  of  money  in  which 
the  bond  in  that  behalf  mentioned  in  the  said  Part  of  the  said 
Act  should  be  given  should  be  the  above-named  sum  of 
pounds;   and  the  said  justices  have  approved  ef  the  above 
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WundMi  K.L.  and  MJC  as  two  letponaible  persons  to  tat«r  Act  Ho.  ifli 
into  the  said  bond,  and  the  said  jnstioes  have  approved  hereof  g**-  Schmbw 
aa  such  bond  aa  aforesaid:  Now,  the  condition  of  the  above- 
written  bond  is  snch  that  (in  case  the  said  A.B.,  his  hairs,^ 
ezeeutors,  or  administrators,  shall  aucoeed  in  such  action  as- 
almreaaid  for  the  recovery  of  the  said  land)  if  the  said  (£.F.) 
or  (G^.)»  his  executors  or  administrators,  or  any  person  on 
his  or  their  behalf,  shall  pay  to  the  said  A3.,  his  heirs^ 
executors,  or  administrators,  all  such  costs  of  suit  as  shall 
be  awarded  to  or  recovered  by  the  said  A3.,  his  heirs,  execu- 
tors, or  administrators,  in  such  action,  and  all  mesne  profita 
of  the  said  land  accruing  between  the  time  of  the  aforesaid 
adjudication  and  the  time  when  the  said  A.B.,  his  heirs,  execu- 
tors, or  administrators  shall  obtain  possession  of  the  said 
land  by  virtue  of  such  action  [here  add  in  case  ooeta  were 
awarded  to  the  landlord  or  his  agent],  and  the  said  sum  of 
so  ordered  and  adjudged  by  the  said  justices  to  be 
paid  by  the  said  (E.F.)  or  (G.H.)  to  the  said  (A.B.)  or 
(CD.)  as  aforesaid,  then  the  said  above- written  bond  shall  be 
void. 

K.L.         (L.S.) 
Signed,  sealed,  and  delivered  by  the  \        M.N.         (L.8.) 

above-named  K.L.  and  M.N.  in  the  C 

presence    of    O.P.     (^^e    attesting  ^ 

witness  or  witnesses ) . 


Form  of  memorandum  to  he  written  on  or  annewed  to  such  8m  $.  88  of 
bond  and  signed  by  the  justices.  ^'  *  ^'  ^*^ 

W^  the  justices  named  in  this  {or  the  annexed)  bond,  do 
hereby  oertifiy  that  we  approve  thereof. 

As  witness  our  hands  the  day  of  ,  in  the  year 

of  o«r  Lord  one  thousand  eight  himdred  and 

J.P. 
J.P. 

Form  of  adjudication  in  favour  of  tenant  or  oooupier  and  sm  # .  88  of 
award  of  costs  to  him,  ^'  *  ^'  ^^ 

"N  Whsbeas  an  information  was  exhibl- 
/       P**^'!^  .     ,  /  ted  on  the  day  of  now 

(M  m  infonnatien)  \  (jngt^nt)  or  (last  past)  by  (A.B.)  or 

to  wit.  J    ^^  jj   ^jjg  ^g^^  ^j  ^3  J  praying  that 

the  said  A.B.  might  under  and  by  virtue  of  the  provisions 
of  the  statute  in  such  case  made  and  provided  be  put  into 

i(m  of  certain  lands  situate  in  the  district  of  . 


ia  Ihft  Coloi^  of  New  South  Wales,  therein  described  or  re- 
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ACT  iJo.  18,     '  f erred  to,   of  which  it  was  therein  alleged  that    (B.F.)    or' 
E.    '  (G.H.)   was  then  in  the  actual  occupation,  and  thereupon  a 

summons  to  the  said  (E.F.)  or  (G.H.)  was  duly  issued  and 
served,  whereby  the  said  (E.F.)  or  (G.H.)  was  duly  sum- 
moned to  be  and  appear  on  the  day  of  ,  now 
(instant)  or  (last  past),  at  the  hour  of  of  the  clock 
in  the  forenoon,  at  {(is  in  the  aummons)  (being  the  place 
where  the  petty  sessions  of  the  said  district  usually  sit),  and 
so  from  day  to  day,  imtil  the  matter  of  the  said  information 
should  be  disposed  of  before  such  or  two  more  of  Her  Majesty's 
justices  of  the  peace  as  might  then  be  there,  to  show  cause 
why  the  said  A.6.  should  not  be  put  in  possession  of  the  said 
land:  And  whereas  the  matter  of  the  said  information  has 
in  pursuance  of  such  summons  to  the  said  (E.F.)  or  (G.H.) 
as  aforesaid,  being  duly  called  on  before  us  {the  justices 
making  the  adjudication)  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  Colony  aforesaid  {describing  the 
jurisdiction  of  the  justices  before  lohom  the  matter  is  oaWed 
on),  at  the  said  place  at  which  the  said  (E.F.)  or  (G.H.)  was 
so  siunmoned  to  appear  as  aforesaid,  we  being  (all)  or  (a 
majority  of)  the  justices  then  and  there  sitting,  and  tbe 
said  (E.F.)  or  (G.H.)  having  then  and  there  appeared  before 
us  to  defend  and  oppose  the  said  information,  and  the  said 
(A.B.)  or  (CD.)  (having  failed  to  appear)  or  (having  also 
appeared  but  having  failed  to  give  proof  to  our  satisfaction) 
in  support  of  his  said  information,  we  do,  therefore,  adjudge 
that  the  said  information  be  dismissed,  and  the  same  is  hereby 
dismissed  accordingly.  {Here  add  in  cojse  costs  shall  be 
awarded  to  the  tenant  or  occupier — ) .  And  we  do  assess  the 
costs  of  the  said  (E.F.)  or  (G.H.)  of  appearing  and  defending 
and  opposing  the  said  information  at  the  sum  of  t 
which  said  sum  of  money  we  do  award  to  the  said  (E.F.)  or 
(G.H.)  for  his  said  costs.  And  we  do  order  and  adjudge 
that  the  same  shall  be  paid  by  the  said  (A.B.)  or  (CD.) 
to  the  said  (E.F.)  or  (G.H.),  and  we  do  further  award  and 
;  adjudge  that  if  the  same  be  not  paid  forthwith  the  same 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  (A,B.)  or  (CD.). 
Witness  our  hands  and  seals  the  \  day  of  ,  in 
the  year  of  our  Lord  one  thousand  eight  himdred 
and                .                                                    J.P.     (L.8.) 

^ J.P.       (L.S.) 

See  8.  83  of  Form  of  distress  warrant  for  non-payment  of  costs, 

[To  a  constable  or  peace  officer  of  or  acting  for  the 

the  district  of  {or  other  plaoe  na  the  case  ma^ 
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be)    in  the  Colony  of  New  South  Wales,  and  to  all  Aci  No.  18, 
other  constables  and  peace  officers  of  or  acting  for  the  z^'  ^^^'"^^ 
said  district  {or  other  place  ae  the  case  may  he)  and  to 
each  of  them.] 

Or  [To  all  constables  and  peace  officers  of  or  acting  for  the 
district  of  (i>r  other  place  <u  the  case  may  be) 

in  the  Colony  of  New  South  Wales  and  to  each  of 
them.] 

Or  [To  a  person  specially  named  for  the  purposes 

hereinafter  mentioned.] 

Or  [To  and  persons  specially  named  for  the 

purposes  hereinafter  mentioned  and  to  each  of  them.] 

Whereas  on  the  day  of  now  (instant)  or  (last 

past)  at  {the  place  where  the  adjudication  took  place)  in  th<) 
district  of  in  the  Colony  of  New  South  Wales,  the 

matter  of  an  information  exhibited  by  (A.6.)  or  (CD.  the 
agent  of  A.B.)  against  (E.F.)  or  (G.H.),  imder  and  by  virtue 
of  the  provisions  of  Part  IV  of  The  landlord  and  Tenant  Act, 
1899,  was  duly  heard  and  adjudicated  upon  by  (the  justices 
making  the  adjudication)  of  Her  Majesty's  justices 

of  the  peace  in  and  for  the  said  Colony  (describing  the  juris- 
diction of  the  justices  making  the  ctd judication) ,  and  such 
adjudication  was  in  favour  of  the  said  (A.B.)  or  (CD.  on 
behalf  of  the  said  A.B.)  or  (E.F.)  or  (G.H.),  and  in  and  by 
such  adjudication  the  said  justices  did  assess  the  costs  of  the 
said  (A.B.)  or  (CD.)  or  (E.F.)  or  (G.H.)  in  the  premises 
at  the  stun  of  (as  in  the  adjudication),  and  did  award 

to  the  said  (A.B.)  or  (CD.)  or  (E.F.)  or  (G.H.)  the  said 
sum  of  money  for  his  said  costs,  and  did  order  and  adjudge 
that  the  same  should  be  paid  forthwith  by  the  said  (E.F.)  or 
(G.H.)  to  the  said  (A.B.)  or  (CD.)  [or  by  the  said  (A.B.) 
or  (CD.)  to  the  said  (E.F.)  or  (G.H.)],  and  that  if  the  same 
should  not  be  forthwith  paid,  the  same  should  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  (E.F.) 
or  (GJB.)  or  (A.B.)  or  (CD.).  And  whereas  the  said 
(E.F.)  or  (G.H.)  or  (A.B.)  or  (CD.)  hath  not  paid  the  said 
sum  of  money  so  ordered  and  adjudged  to  be  paid  by  him  for 
the  said  costs  as  aforesaid,  but  therein  hath  made  default. 
These  are,  therefore,  to  command  you  in  Her  Majesty's 
name  forthwith  to  make  distress  of  the  goods  and  chattels  of 
the  said  (E.F.)  or  (G.H.)  or  (A.B.)  or  (CD.),  and  if  with- 
in  the  period  of  clear  days  after  the  making  of  such 

distress,  the  said  sum  of  money  above  mentioned,  together 
with  the  reaponable  charges  of  taking  and  keeping 
the    said     distress,    shall     not    be    paid,    that    then    you 
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L8,       do    veil    tha    ntid    goods    «id    tshatMs    oo    l^-    yon    dio- 

F,  e.  traified,    mod     do     jwy     the    iBOSOf     ttrising     from     such 

■ale  unto  the  cleric  of  the  pittgr  eeesiom  of  the  justieea 

of  the  peace  for  the  said  district  of  ,  in  order  that  lie 

inay  pay  and  apply  the  same  as  hy  law  directed,  and  may 

render  the  over-plus  (if  any)  on  demand  to  the  said  (B^.) 

or  (QJEL.)  or  (A.B.)  or  (CD.) 

Given  imder  my  hand  and  seal  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

J.P.    (L.8.) 


f  SCHEDULE  F. 

a. 

Warrant  to  distrain, 

1,  A.B.,  of  ,  do  herehy  authorise  you  CD.,  of  , 

to  distrain  the  goods  and  chattels  in  the  dwelling-house  [or 
In  and  upon  the  farm,  land,  and  premises]  of  E.F.,  situate 
at  ,  for  poimds,  being  the  amoxmt  of  rent  due 

to  me  for  the  same  on  the  day  of  last  [or 

instant],  and  to  proceed  thereon  for  the  recovery  of  the  said 
rent  as  the  law  directs. 

Dated  this  day  of  a.d.  18 

A.B. 

[or  A.B.  by  his  attomqr  G.H.] 


n  SCHEDULE  G. 

Inventory, 

I  have  this  day  [if  distress  made  hy  a  bailiff  here  add  by 
virtue  of  the  warrant  a  copy  of  which  is  hereimder  written  1 
distrained  the  following  goods  and  chattels  in  the  dwellixig- 
house  [or  in  and  upon  the  farm,  land,  and  premises]  of  RF^ 
situate  at  ,  for  pounds,  being  the  amount  of  rent 

due  to  me  [or  if  the  distress  be  made  by  a  bailiff  to  A^^ 
of  ]  for  the  same  on  the  *    day  last  [or 

instant]. 
Dated  this  day  of  aj).  18 

A.B.,  lanflord, 
[or  CD<,  bailiff.] 
[And  if  dietrees  made  by  a  baUiff,  enumerate  the  yooda  uM 
chattels  at  fuU  length,  then  ineert  a  copy  of  the  warrm^ 
to  4ietra4n.} 
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SCHEDULE  H.  .       -      ,    Act  No.  18, 

Charges  of  dutre^s,  £     n.  4.  mjua  H,  I,  K. 

Costs  of  leyj  where  made  by  an  agent  or  bailiff 
under  the  authority  of  a  warrant  to  distrain 
according  to  the  following  scale — Where  the 
sum  distrained  for  shall   be  more  than   two  L^JkT^Ad, 

and  less  than  ten  pounds  0    6    P 

Where  such  sum  shall  be  ten  and  iess  than  fifty 

poimds  0  10    0 

Where  such  sum  shall  be  fifty  pounds  or  upwards      10^ 
Man  in  possession  per  diem  . .  0    4    0 

Charges  of  auctioneer  or  bailiff  conducting  sale  not  exceeding 

2^  per  cent. 
Advertisements — ^the  money  paid  for  their  insertion  if  suoJi 
advertisements  be  required  by  the  person  whose  goods  ar^ 

distrained.  

SCHEDULE  I. 
Precept  to  replevy.  Sut.Uof 

A.B.,  Esquire,  sheriff  [or  deputy  specially  appointed  by  the  ^'  *  ^'  ^^ 
sheriff  or  one  of  Her  Majesty's  justices  assigned  to  keep  th6 
peaoe],  to  CD.,  my  bailiff — ^Because  E.F.  hath  foimd  m4 
SQjQScient  security  as  well  for  prosecuting  his  suit  with  effect 
against  GJE.  for  taking  his  goods  and  chattels,  to  wit  {apeoi* 
tying  them'\,  and  also  for  making  a  return  thereof  if  return 
thereof  shall  be  adjudged,  therefore  I  command  you  without 
delay  to  replevy  and  deliver  to  the  said  E.F.  his  said  goods 
and  chattels,  which  the  said  GJi.  hath  taken  and  unjustly 
detained  as  alleged.  Thereof  fail  not. 
Dated  this  day  of  a.d.  18 

A.B.,  sheriff 
[or  sheriff's  deputy  or  justice  of  the  peace.  J 


SCHEDULE  K. 


Replevin  bond,  S«$  t.  44  of 

*^  L.dtT.  Ad. 

Know  all  men  by  these  presents  that  we,  J.P.,  of  [place  of 

abode  and  addition],  CD.,  of  [place  of  abode  and  tuidition}, 

and     LJ9.,     of      [place     of     abode     and     additUm],     are 

held  and   firmly  boimd   to  A.B.,  Esquire,   sheriff    of    New 

South  Wales  [or  deputy  specially  appointed  by  the  sheriff  or 

one  of  Her  Majesty's  justices  assigned  to  keep  the  peace],  ih 

the  sum  of  [insert  double  the  value  of  the  goode  and  chaiteiU} 

of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  A.B^ 

or  his  certain  attorney,  executors,  administrators,  or  assign^ 

for  which  payment  to  be  made  we  bind  ourselves  and  eao^ 
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-IJ^      of  118,   our  respectiye*  heirs,   executors,  and  admimitraton, 
:.  L,  M.  Jointly  and  severally  firmly  by  these  presents. 

Dated  this  day  of  a.d.  18 

Whereas  the  above  A.B.,  upon  the  complaint  of  the  above 
J.P.,  hath  consented  to  deliver  and  replevy  to  the  said  JJf. 
the  goods  and  chattels  following,  to  wit  [enumerate  the  whole 
of  the  property],  -which  JJ^.,  of  [place  of  abode  and  additum}^ 
hath  taken  and  wrongfully  withheld  as  the  said  J.P.  alleges — 

Now  the  condition  of  this  obligation  is  that  if  the  said  J»P. 
do  within,  one  month  now  next  ensuing  commence  an  actioD 
against  the  said  J.N.  in  the  Supreme  Court  of  New  South 
Wales,  or  in  some  competent  District  Court  or  court  of  petty 
sessions,  and  do  prosecute  such  suit  with  effect  and  without 
delay  against  the  said  J.N.  for  the  taking  and  withholding 
of  the  said  goods  and  chattels,  and  also  do  make  return  thereof, 
if  return  thereof  shall  be  adjudged  by  law,  and  so  defend  and 
save  harmless  the  said  A.6.  against  the  said  J.N.  and  all 
other  persons  from  and  against  all  matters  and  things  con- 
cerning the  premises,  then  this  obligation  shall  be  void, 
otherwise  it  is  to  remain  in  full  force. 
Signed,  sealed,  and  delivered  |  J.P.     (I..8.) 

in  the  presence  of  [  CD.     (L.S.) 

J.P.     (us.) 


of  SCHEDULE  L. 

'^^'  Aasignment  of  bond, 

;  Know  all  men  by  these  presents,  that  I,  the  within-named 
A.B.,  have  at  the  request  of  the  within-named  J.N.  [the 
avowant  or  person  making  coffnizance]  assigned  over  this 
replevin  bond  unto  him  the  said  J.N.  pursuant  to  the  Act 
in  such  case  made  and  provided.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  day  of 

18 

Signed,  sealed,  and  delivered  1  A3.     (L.S.) 

in  the  presence  of  J 


of        '  SCHEDULE  M. 

^**-  Plaint. 

*  A.B.  of  [insert  place  of  residence],  complains  of  CJ).  of 
linsert  place  of  residence],  for  that  the  said  CJ>.  did  on  the 
\  '  day  of  last  [or  instant]  *t  [ineert  place  of  dia^ 

'trees]  unlawfully  distrain  the  following  goods  and  chattels 
)6f  the  said  A.B.,  that  is  to  say  [here  describe  them  al  fuft 
tength^,  for  the  sum  of  [here  insert  amount  distrained  for]'^ 
Which  he  the  said  CD.  allied  to  be  due  to  him  for  rent. 
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NEW  SOUTH  WALES  STATUTORY 

PROVISIONS  RELATING  TO  THE  LAW  OF 
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Bistaict  Courts  Acts,  (No.  4  of  1901,  No.  22  of  1905)        p.  270 

Dividing  Fences  Act,  (No.  63  of  1902)        p.  292 

EquityAct,(No.  24of  1901)  -  p.  270 

Forfeiture  of  Leases  Act,  (No.  66  of  1901) p.  176 

Forfeiture  and  Validation  of  Leases  Act,  1905  (No.  8  of  1905)    . .  . .  p.  188 

Land  and  Income  Tax  Acta,  {infra)  . .  . .  . .  . .  . .  p.  259 

Liens  on  Crops  and  Wool  and  Stock  Mortgages  Act^  (No.  7  of  1898)        . .  p.  230 
Limitations,  Statutes  of       . .  . .  . .  . .  . .  . .  . .  p.  278 

Liquor  Act,  (No.  18  of  1898)  p.  284 

Liquor  (Amendmeat)  Act,  (No.  40  of  1905)  p.  286 

Local  GU>vemment  (Shires)  Act  (No.  33  of  1905) p.  244 

Lunacy  Act,  (No.  45  of  1898)         p.  205 

Metropolitan  Water  and  Sewerage  Acts p.  246 

Municipalities  Act,  (No.  23  of  1897)  p.  241 

PoUce  Offences  Act,  (No.  5  of  1901)  p.  288 

Public  Entertainments  Act,  (No.  26  of  1897)        p.  282 

Public  Health  Act,  (No.  30  of  1902)  p.  278 

PubUc  Parks  Act,  (No  40  of  1902)    . .  . . p.  244 

Real  Property  Act,  (No.  25  of  1900)  p.  297 

Registration  of  Deeds  Act,  (No.  22  of  1897)  ante,  p.    14 

Small  Debts  Recovery  Acts,  (No.  13  of  1899,  No.  18  of  1905)     . .         . .  p.  274 

Stamp  Duties  Act,  (No.  27  of  1898)  p.  266 

Stamp  Duties  (Amendment)  Act,  (No.  24  of  1904) p.  269 

Sydney  Corporation  Act,  (No.  35  of  1902) p.  235 

Sydney  Corporation  (Amendment)  Act,  (No.  39  of  1905) . .   ^      . .         . .  p.  238 
Sydney  Harbour  Trust  Acts,  (No.  1  of  1901,  No.  16  of  1903)     . .  . .  p.  238 

Tolls  Acts,  (2  Wm.  IV  No.  12, 14  Vic.  No.  5)  p.  292 

Trustee  Act,  (No.  4  of  1898) p.  203 

Wills,  Probate  and  Administration  Act,  (No.  13  of  1898) p.  203 
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APPORTIONMENT  ACT,  1906. 

Act  No.  2,  1905. 

An  Act  for  the  better  apportionment  of  rents  f^^^^  \  j 
and  other  periodical  payments. 

[Assented  to,  24th  July,  1905.] 

T>E  it  enacted  by  the  King's  Most  Excellent 
^^  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

PreUminary. 

1.  This  Act  may  be  cited  as  the  **  Apportionment  short  utie. 
**  Act,  1905.'' 

2.  In  this  Act— 

*'  Annuities  "  inchides  salaries  and  pensions.         Definitions. 

"  Dividends  "  includes  (besides  dividends  strict-  S8*84yic., 
ly  so  called)  all  payments  made  by  the 
name  of  dividend,  bonus,  or  otherwise  out 
of  the  revenue  of  trading  or  other  public 
companies,  divisible  between  all  or  any  ot 
the  members  of  such  respective  companies, 
whether  such  payments  are  usually  made 
or  declared  at  any  fixed  times  or  other- 
wise; and  all  such  divisible  revenue  shall, 
for  the  purposes  of  this  Act,  be  deemed  to 
have  accrued  by  equal  daily  increment 
during  and  within  the  period  for  or  in 
respect  of  which  the  payment  of  the  same 
revenue  is  declared  or  expressed  to  be 
made;  but  the  said  word  '*  dividend  " 
does  not  include  payments  in  the  nature 
of  a  return  or  reimbursement  of  capital,    i 
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ACT  No.  2,  **  Rents  **  includes  rent  service,  rent  charge,  and 

'  ^'  '  '  '  rent  seek,  and  all  periodical  payments  op 

renderings  in  lieu  of  or  in  the  nature  of 
rent. 
See  notes  to  88.  4  and  6,  infra. 

Quit-rents. 
Apportionment        3.  (1)  Where  any  quit-rent  issues  to  the  Crown 

of  quit-rents  In  ^    ^  ^     t. 

respect  of  the     out  of  any  land,  the  Colonial  Treasurer  may,  in  his 

land.  .       "  '  .  .  .  I.    , 

discretion,  apportion  such  quit-rent  in  respect  of  the 
land,  and  on  redemption  of  the  portion  of  the  quit- 
rent  so  apportioned  in  respect  of  any  part  of  such 
land  may  release  such  part  of  the  land  from  such  quit- 
rent;  but  notwithstanding  such  redemption  and  re- 
lease the  residue  of  the  quit  rent  shall  issue  out  of  the 
residue  of  the  land,  subject,  however,  to  apportion- 
ment under  this  section. 

(2)  Where,  before  the  commencement  of  this 
Act,  any  such  quit-rent  has  been  apportioned  and  any 
such  redemption  has  been  accepted  by  the  Crown, 
in  respect  of  any  part  of  land  out  of  which  any 
quit-rent  issued  to  the  Crown,  the  residue  of  the  quit- 
rent  shall,  notwithstanding  any  such  redemption  and 
release,  be  deemed  to  have  issued  and  to  issue  out  of 
the  residue  of  the  land,  subject,  however,  to  ap- 
portionment under  this  section. 

Other  rents  and  periodical  payments. 
Apportionment        4.  All   rcnts,    annuities,     dividends,     and    other 
spoctof  time,     periodical  payments  in  the  nature  of  income  (whether 
33  4  34  Vic,     reserved  or  made  payable  under  an  instrument  in 

c  35  8  2  J. 

'  '  ■  writing  executed  before  or  after  the  commencement 
of  this  Act,  or  otherwise  reserved  or  made  payable) 
shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time  accordingly. 

As  to  the  law  before  the  passing  of  this  Act:  See  OMt 
case,  10  Co.  Rep.  127b;  Tudor's  R.  P.  C.  at  249;  and  s.  IS 
of  11  Geo.  II  c.  19,  po8t  p.  397. 
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-Section  2  of  33  <!&  34  Vic.  c.  35,  from  which  this  section  act  No.  2, 
was  taken,  begins  "  From  and  after  the  passing  of  this  Act  ^^*'  ^*  *'  ^' 
"all  rents,  annuities,  dividends,  and  other  periodical  pay- 
^ments  in  the  nature  of  income  (whether  reserved  or  made 
"payable  imder  an  instrument  in  writing  or  otherwise)  shall, 
"etc."  It  has  been  decided  in  a  number  of  cases  that  even 
the  English  Statute  was  retrospective,  applying  whether  the 
instrument,  under  which  the  question  arises  came  into  opera- 
tion before  or  not  till  after  the  passing  of  the  Act:  In  re 
Clines,  L.  R.  18  Eq.  213;  Constable  v.  Constable,  11  Ch.  D.  681; 
Capron  v.  Capron,  L.  R.  17  Eq.  288;  Hasluck  v.  Pedley,  L.  R. 
19  Eq.  271;  Lawrence  v.  Lawrence,  26  Ch.  D.  795. 

This  Act  is  intended  not  merely  to  affect  the  rights  of 
the  recipients  inter  se,  but  also  to  apportion  the  liability  to 
pay  the  rent  between  the  different  occupiers  of  the  premises 
during  the  currency  of  the  period  at  the  termination  of  which 
the  rent  becomes  payable:  In  re  Wilson,  Eao  parte  Hastings, 
62  L.  J.  Q.  B.  628;  In  re  Howell,  Ex  parte  Mandleberg,  ( 1895) 
1  Q.  B.  at  847;  and  see  Swansea  Bank  v.  Thomas,  4  Ex.  D. 
94;  Glass  v.  Patterson,  (1902)  2  Ir.  R.  660;  cf.  proviso  to 
8.  6,  infra. 

Apart  from  the  Statute,  where  a  tenant  was  evicted  before 
the  last  day  of  the  term,  at  which  time  the  rent  was  due, 
the  landlord  got  nothing  in  respect  of  the  rent  for  that  term. 
Now,  however,  the  landlord  can  recover  an  apportioned  part 
of  the  rent  for  the  time  during  which  the  tenant  occupied: 
EUis  V.  Rowhotham,  (1900)  1  Q.  B.  at  743;  see  also  In  re 
South  Kensington  Co-operative  Stores,  17  Ch.  D.  at  165; 
Swansea  Bank  v.  Thomas,  4  Ex.  D.  at  96;  Hopkinson  v. 
hovering,  11  Q.  B.  D.  at  98.  The  intention  of  the  Statute  is 
to  assimilate  rent  to  money  lent:  76.;  Capron  v.  Capron,  L.  R. 
17  Eq.  at  293;  cf.  Re  Lucas,  55  L.  J.  Ch.  101;  Hasluck  v. 
Pedley,  L.  R.  19  Eq.  271.  In  the  case  of  rent  payable  in 
advance,  however,  the  landlord  is  entitled  to  retain  or  recover 
the  whole  amount  paid  and  the  Act  does  not  apply:  Ellis  v. 
Rowbotham,   (1900)    1  Q.  B.  at  743,  744. 

See  also  notes  to  ss.  5,  and  6,  infra, 

•     5.  The    apportioned    part    of    any    such    rent,  when  appor- 
annuity,  dividend,  or  other  payment  shall  be  payable  payable  or 
or  recoverable  in  the  case  of  a  continuing  rent,  an-  "^^^'^ 
nuity,  or  other  such  payment  when  the  entire  porticni 
of  which  such  apportioned  part  forms  part  becomes 
due  and  payable,  and  not  before;  and  in  the. case  of  a^ 
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iw^i  6  6  ^^*'  annuity,  or  other  such  payment  determined  by 
re-entry,  death,  or  otherwise,  when  the  next  entire 
portion  of  the  same  would  have  been  payable  if  the 
same  had  not  so  determined,  and  not  before. 

This  Act  does  not  alter  the  date  at  which  the  rent  beeomes 
due:  Be  United  Club  etc,  Co,,  60  L.  T.  665;  Bllie  amd  JBoip- 
lotham,  (1900)  1  Q.  B.  740;  Haeluek  y.  Pedley,  L.  R.  19  Xq. 
271.      See  also  notes  to  ss.  4,  6,  and  8. 

^g^»-  6.  All  persons  and  their  respective  executors^  ad- 

portionod  parts,  ministrators,  and  assigns,  and  also  the  executors,  ad- 
'Mi.s.  4.  ministrators,  and  assigns  respectively  of  persons 
whose  interests  determine  with  their  own  deaths,  shall 
have  such  or  the  same  remedies  at  law  and  in  equity 
for  recovering  such  apportioned  parts  as  aforesaid 
when  payable  (allowing  proportionate  parts  of  all 
just  allowances)  as  they  respectively  would  have  had 
for  recovering  such  entire  portions  as  aforesaid  if 
entitled  thereto  respectively : 

Provided  that  persons  liable  to  pay  rents  reserved 
out  of  or  charged  on  lands  or  other  hereditaments  of 
any  tenure,  and  the  same  lands  or  other  hereditam^ts 
shall  not  be  resorted  to  for  any  such  apportioned  part 
forming  part  of  an  entire  or  continuing  rent  as  afore- 
said specifically;  but  the  entire  or  continuing  rent, 
including  such  apportioned  part,  shall  be  recovered 
and  received  by  the  person  who,  if  the  rent  had  not 
been  apportionable  under  this  Act,  or  otherwise, 
would  have  been  entitled  to  such  entire  or  continuiiur 
rent;  and  such  apportioned  part  shall  be  recoverable 
from  such  person  by  the  executors  or  other  parties 
entitled  under  this  Act  to  the  same  by  action  at  law 
or  suit  in  Equity. 

This  section  applies  however  the  interest  may  be  determined 
and  whatever  its  nature:  See  Eaeluok  v,  Pedley,  L.  R.  19  Bq. 
271;  Capron  v.  Capron,  L.  R.  17  Eq.  288;  PoUook  v.  PoUook, 
L.  R.  18  Eq.  329;  Conetdble  v.  Constable,  11  Gh.  D.  681; 
GUue  V.  Patterson,  (1902)  2  Ir.  R.  660.  The  words  "execu- 
"tors,  administrators  and  assigns  of  persons  whose  interesU 
*^ determine  at  their  own  deaths"  were  thrown  in  to  prevei^ 
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any  questiiOB  am  to  wlieiher  the  exeoutora^  administrators  or  aot  No.  2, 
assigiiB  of  such  persons  were  to  have  the  remedies  given  by  ^^^*  "*"  *'  ^*  ^' 
the  section.      The  enactment  would  have  been  better  expressed 
if  the  word  "induding^"  had  been  used  instead  of  the  words 
''and   also";   but  there  is  no  such  ambiguity   or  difficulty 
OS  to  eompel  me  to  h^d  that  the  2nd  section   (s.  4  in  this 
Act)   is  not  to  receive  its  plain  and  natural  meaning:  per 
JcMtel,  M.  B^  in  Ea$luoh  v.  Pedley,  supra. 
See  also  notes  to  ss.  4,  5  and  8. 

Savings. 
7-  Nothing  in  this  Act  shall  render  apportionable  Jjf^^', 
any  annual  fitoms  made  payable  in  policies  of  assar-  ^^  ^  ^ 
ance  of  any  description. 

8.  This  Act  shall  not  extend  to  any  case  in  which  contracting 

out. 

it  has  been  before  or  after  the  commencement  of  this 
Act  expressly  stipulated  that  no  apportionment  shaJl 
take  place. 

The  corresponding  section  of  the  English  Act  reads:  ''The 
''provisions  of  this  Act  shall  not  extend  to  any  case  in  which 
it  is  or  shall  be  expressly  stipulated  that  no  apportionment 
"  shall  take  place."  See  Lawrencs  v.  Laiorence,  26  Ch.  D.  at 
800;  Basluek  v.  Pedley,  L.  R.  19  Eq.  at  273;  and  notes  to 
m.  4,  6  and  6,  tupro. 
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FOEFEITUEE  OF  LEASES  ACT. 
Act  No,  66,  1901. 

iw/^fSS-     '^  ^^^  ^^^  granting  relief  against  forfeiture 
FEiTURE.  qJ  leases  and  for  otherwise  amending  the 

law  as  to  property. 

[Assented  to  24th  December,  1901.] 


NOTE  ON  FORFEITURE. 

A  landlord  has  the  right  to  avail  himself  of,  and  is  sub- 
ject to  the  provisions  of  this  and  the  amending  Act  when 
the   tenant  has  broken  s  condition  compliance  with  which 

When  forfeUitre   formed  the  basis  of  the  granting  of  the  lease,  either  ezpreaaly 

aruet,  ^^  impliedly,  as  where  the  tenant  performs  *'any  acta  that 

*'are  incompatible  with  the  estate  which  he  holds:"  2  Bla. 
Comm.  163;  whether  the  lease  be  by  deed  or  not:  Eayne 
y.  Cummings,  16  C.  B.  (N.  S.)  421.      **  Upon  condition  that," 

ConditioM.  "provided  always,"  "so  that"  are  frequently  used  to  make- 
a  condition:  Litt.  ss.  328-331;  2  Bla.  Comm,  155;  Doe  d, 
Henniker  v.  Watt,  8  B.  &  C  at  315;  but  all  covenants  are  not 
necessarily  conditions:  Doe  d,  Willson  v.  Phillips,  2  Bing.  15; 
but  M alius,  Y.C.,  in  In  re  Brain,  L.  R.  18  Eq.  at  405,  said:  "  I 
"  believe  the  principle  is  clear  that  every  lessor  ought  to 
"  have,  and  I  believe  there  is  no  instance  in  which  he  has  not, 
"  the  right  of  recovering  possession  of  land  if  his  rent  be  not 
"paid;  because  if  it  is  a  grant  upon  conditions  at  common 
"law,  undoubtedly  he  can  resume  possession  upon  a  failure 
"  to  perform  the  conditions;  if  it  is  not  a  grant  upon  omdi- 
"tions  he  undoubtedly  reserves  the  right  to  himself;"  see, 
however,  Woodfall  L.  &  T.  (17th  ed.)  p.  347,  note  (O) ;  Doe 
d,  Willson  V.  Phillips,  supra;  Doe  d,  Darke  v.  Botvditch,  8 

rrovisoe*.  Q.  6.  973.      Where  a  penalty  is  attached  to  a  proviso  it  is  a 

covenant;  otherwise  it  is  a  conditian:  Simpson  ▼.  TittereU, 
Cro.  Eliz.  242;  and  in  New  Zealand  it  was  held  that  where 

PtnaU^.  there  is  a  provision  in  the  contract  for  a  specific  penalty 

for  the  breach  of  any  condition  by  the  lessee,  the  breach  does 
not  create  a  forfeiture  or  give  the  landlord  a  right  to  cancel 
the  agreement  or  to  re-enter:  Gilmow  y.  Bruce,  2  N.  Z.  J.  R, 
(N.  S.)  3,  130;  and  a  proviso  for  a  fixed  rent  creates  both  a 
covenant   and  a  condition:    Harrington  y.   Wise,   Cro.   Eliz. 

M/y.  486.      In  a  lease  for  years  no  precise  form  of  words  is 


Digitized  by 


Google 


177 

sary  to  make  a  condition.      It  is  sufficient  if  it  appear  that  act  kg.  (66 

the  words  used  were  intended  to  have  the  effect  of  creating  J^Jf^^^' 

a  condition:   Doe  d,  Henniker  v.  Watt,  8  B.  &  C.  at  315; 

JVhichcot  V.  Foof,  Cro.  Jac.  398;  Brookes  v.  Drysdale,  3  O. 

P.  D.  52.      See  also  Doe  d.  Rains  y.  Kneller,  4  C.  &  F.  3;  and 

notes  to  Dumpor's  case,  1  Smith  L.  C.    (11th  ed.)    32.       A 

proviso  for  re-entry  is  to  be  construed  according  to  the  inten-  How  eonttrued. 

tion  of  the  parties:  Ooodtitle  v.  Saville,  16  East  96;  Wooler 

V.  Knott,  1  Ex.  D.  124,  265;  cf.  Doe  d.  Davis  v.  Blswn^  Moo. 

&  M.  189;  Doe  d.  Lloyd  v.  Inglehy,  15  M.  &  W.  469;  Doe 

d,  Ahdy  y.  Stevens,  3  B.  &  Ad.  303;  and  where  it  is  clear 

and  positive,  the  Court  will  enforce  it:   Doe  d.  Bpenoer  y. 

Godwin,  4  M.  &  S.  at  270;  see  also  Crawley  v.  Price,  L.  R. 

10  Q.  B.  302;  and  of.  Doe  d,  Antrobus  v.  Jepson,  3  B.  &  Ad. 

402;  Doe  d.  Wyndham  v.  Carew,  2  Q.  B.  317;  11  L.  J.  Q.  B.  5. 

A  proviso  which  contemplates  only  the  affirmative  coven-  Afflrmativtand 
ants  will  not  include  breaches  of  negative  covenants:  West  ^Jma^. 
V.  Dohh,  L.  R.  5  Q.  B.  460;  Hyde  v.  Warden,  3  Ex.  D.  72; 
Doe  d.  Ahdy  v.  Stevens,  supra;  Naumherg  v.  Alhertson,  3 
Q.  L.  J.  125;  but  in  New  Zealand  it  was  held  that  where  a 
right  of  re-entry  is  given  on  the  non-performance  or  non- 
observance  of  any  covenant,  this  power  may  be  exercised  on 
the  breach  of  negative  as  well  as  positive  covenants  and  West 
V.  Dobh,  supra  was  dissented  from:  Joseph  v.  Belgrave,  1 
N.  Z.  L.  R.    (S.  C.)    16;   see  also  Barrow  v.  Isaacs,    (1891) 

1  Q.  B.  at  418;  Eastern  Telegraph  Co.  v.  Dent,  (1899)  1  Q.  B. 
835;  Timms  v.  Baker,  49  L.  T.  106.  It  seems  that  where  a 
clause  of  re-entry  is  *'  if  the  lessee  shall  make  default  of 
"  or  in  the  performance  of  all  or  any  of  the  other  covenants 
**  etc.,"  a  non-observance  of  negative  covenants  will  entitle 
the  lessor  to  re-enter:  Croft  v.  Lumley,  6  H.  L.  C.  673;  see 
also  cases  cited  therein  and  Evans  v.  Davis,  10  Ch.  D.  747; 
Wadham  v.  P.  M,  O.,  L.  R.  6  Q.  B.  644;  Barman  v.  AinsUe, 

(1904)   1  K.  B.  698. 

Breach  of  a  condition,  or  of  a  covenant  entitling  the  land-  Effect  of  breach. 
lord  to  re-enter,  makes  the  lease  voidable  only  at  the  option 
of  the  landlord,  and  not  void  until  the  landlord  has  shown 
an  absolutely  clear  intention  to  avoid  it:  Roberts  v.  Davey, 
4  B.  &  Ad.  664,  at  671;  Croft  v.  Lumley,  6  H.  L.  C.  at  705  and 
cases  therein  cited;  cf.  Sergeant  v.  Nash,  Field  and  Co., (1903) 

2  K.  B.  304;  even  though  the  lease  provide  that  in  the  event 
of  breach,  it  ''shall  be  void  to  all  intents  and  purposes, 
"etc.:"  Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  401;  James  v. 
Young,  27  Ch.  D.  at  663;  see  also  Amsby  v.  Woodward,  6  B. 
ft  C.  519;  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402;   of.  also 
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Davenport  v.  The  Queen,  3  A.  G.  at  129;  Osborne  y.  Morgan, 
13  A.  C.  at  235.  In  every  case,  however,  the  breach  of  a 
condition  working  forfeiture  must  be  strictly  proved:  Doe  d, 
Ohandlese  v.  Rohaon,  2  C.  &  P.  245;  Doe  d,  Bridger  v.  White^ 
head,  8  A.  &  E.  571;  Jackson  v.  'Northampton  St,  Tram  Co,, 
65  L.  T.  91. 

Even  after  entry  by  a  landlord  the  tenant  remains  liable 
for  breaches  that  had  occurred  before  the  forfeiture:  HartM- 
home  V.  Watson,  4  Bing.  (N.  C.)  178;  Blore  v.  Oiulini, 
(1903)  1  K.  B.  356;  and  the  landlord  who  enters  for  a 
condition  broken,  shall  be  seised  in  his  first  estate,  or  of  that 
estate  which  he  had  at  the  time  of  the  estate  made  upon 
condition:  Co.  Litt.  202a;  and  he  may  avoid  all  under-leases: 
Great  West.  Ry,  Co.  v.  Smith,  2  Ch.  D.  at  253;  3  A.  C.  165; 
of.  Ewart  v.  Fryer,  (1901)   1  Ch.  499;    (1902)  A.  C.  187. 

As  to  provisoes  in  leases  of  licensed  public-houses:  see 
Wooler  V.  Knott,  1  Ex.  D.  124;  Barman  v.  Rees,  65  L.  T.  255; 
60  L.  J.  Q.  B.  628;  Bryant  v.  Bancock,  (1899)  A.  C.  442; 
Mumford  v.  Walker,  85  L.  T.  518;  Wilson  v.  Twamley,  (1904) 
2  K.  B.  99. 

Sometimes  a  proviso  extends  to  events  such  as  the  bank- 
ruptcy of  the  tenant:  See  post  p.  191;  and  s.  1  (6)  (b)  of 
this  Act,  infra  p.  184.  In  Cairns  v.  Burgess,  2  C.  L.  R.  298, 
a  lease  containing  a  covenant  not  to  assign  or  sub-let  and  a 
proviso  for  re-entry  on  default  in  payment  of  rent  or  on 
the  bankruptcy  of  the  lessee,  was  equitably  mortgaged  with 
the  knowledge  of  the  lessor  by  deposit  of  the  lease  with  a 
memorandum,  and  the  lessee  made  default  both  in  payment 
of  rent  and  in  repayment  of  the  sums  due  under  the  mort- 
gage, and  the  lessor  refused  to  accept  rent  from  the  mortgagee, 
and  the  lessee  was  adjudicated  bankrupt.  The  High  Court 
of  Australia  held  that  on  the  bankruptcy  of  the  lessee  the 
proviso  for  re-entry  was  operative  even  against  the  mort- 
gagee. 

As  to  waiver  of  forfeiture:  See  s.  60,  L.  &  T.  Act,  ante 
p.  149. 

Relief  against  forfeiture:  Equity  was  in  the  habit  of  re- 
lieving against  forfeiture  where  a  recovery  in  ejectment  wa» 
upon  breach  of  the  covenant  to  pay  rent,  but  not  where  the 
recovery  was  also  upon  breach  of  other  covenants:  Wadman 
V.  Calcraft,  10  Ves.  67;  although  in  Sanders  v.  Pope,  12 
Ves.  282,  relief  was  given  against  a  breach  of  the  covenant 
to  repair  and  this  judgment  was  followed  in  Davis  v.  West, 
12  Ves.  476.  But  the  two  last-mentioned  cases  have  since 
been  much  questioned:  See  Bill  v.  Barclay,  16  Ves.  402;   Ig 
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Vies.  5(J;  Be^nolda  v.  Pitt,  19  Ves.  134;  Bracehridge  v.  Buckley,  ac?t  No.  M^ 
2  Price  200;  see  also  notes  to  Ptaehy  t«  Somerset,  and  iSfZo-  fkitubi,^'^'! 
man  v.  Walter,  2  White  and  Tudor  L.  C.  (7th  ed.)  274;  and  <^J- 
the  jurisdiction  to  grant  relief  extends  to  cases  where  the 
lessor  has  recovered  peaceable  possession  without  the  assist- 
ance of  any  Court:  Hovxird  v.  Fanahawe,  (1895)  2  Ch.  581; 
but,  it  seems,  such  relief  should  be  sought  within  six  months 
from  the  resumption  of  possession  by  the  lessor:  Ih.,  at  589; 
and  the  order  will  be  in  the  same  form  as  where  there  has 
been  a  judgment  in  ejectment  under  s.  10  of  L.  &  T.  Act, 
{ante  p.  39) :  76.,  at  592;  of,  Humphreys  v.  Morten,  (1905) 
1  Ch.  739.  Furthermore  relief  will  be  granted  in  Equity  upon 
payment  of  arrears  of  rent,  interest  and  costs  of  application 
for  relief,  even  after  action  brought:  Latter  v.  Haney,  11  N.  Z. 
L.  R.  122;  following  Croft  v.  London  etc,  Co.  Ltd.,  14  Q.  B.  D. 
347. 

As  to  the  relief  and  the  time  within  which  it  would  be 
granted  by  the  common  law  courts:  See  s.  10  of  L.  &  T.  Act 
and  note  (b)  thereto,  ante  p.  40.  Formerly  Equity  would 
relieve  a  tenant  at  any  time:  Bowser  v.  Colby,  1  Hare,  at 
126;  but  now  see  s.  8  (3)  of  L.  &  T.  Act  and  notes  thereon, 
ante  p.  38,  Note  on  Leases,  ante  p.  10  and  s.  1  (7)  infra 
p.  185.  See  further  as  to  relief  against  forfeiture: 
Forfeiture  and  Validation  of  Leases  Act,  1905,  post  p.  188; 
B8.  Ill  et  seq.  of  Conveyancing  and  Law  of  Property  Act,  (No. 
17  of  1898),  post  p.  201. 


"DE  it  enacted  by  the  King's  Most  Excellent 
""^  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Par- 
liament assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

1.  (1)  A  right  of  re-entry  or  forfeiture  under  any  iieBtrictions  on 
proviso  or  stipulation  in  a  lease  for  a  breach  of  any  JSainat  for- 
covenant  or  condition  in  the  lease  shall  not  be  enforce-  *  "^  **  *"*^ 
able  byactionor  otherwise,  unless  and  until  the  lessor  4i,  s.  i4. 
serv^  on  theTessee  a  notice  specifying  the  particular 
breach  complained  of,  and  if  the  breach  is  capable  of 
rmnedy,  requiring  the  lessee  to  remedy  the  breach, 
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and  in  any  case  requiring  the  lessee  to  make  compen- 
sation in  money  for  the  breach,  and  the  lessee  faik 
within  a  reasonable  time  thereafter  to  remedy  the 
breach,  if  it  is  capable  of  remedy,  and  to  make  reason- 
able compensation  in  money  to  the  satisfaction  of  the 
lessor  for  the  breach. 

A  notice  under  the  Act  is  a  necessary  preliminary  to  peace- 
able re-entry  as  well  as  by  process:  In  re  Riggs,  Em  parte 
Lovell,  (1901)   2  K.  B.  16. 

The  doctrine  established  by  Darlington  v.  Hamilton,  Kay 
559,  that  where  two  houses  are  comprised  in  one  lease  and 
subject  to  covenants  common  to  both,  an  imder-lessee  of  one 
house  is  liable  to  have  his  under-lease  determined  by  re-entry- 
by  the  original  lessor  for  breach  of  any  covenant  relating  to 
the  other  house,  still  prevails  and  is  not  affected  by  this  Act 
which  merely  protects  a  lessee  or  imder-lessee  against  re- 
entry or  forfeiture  by  giving  him  an  opportunity  of  making 
good  any  breach  of  covenant:  Creswell  v.  Davidson,  56  L.  T. 
811;  cf.  ss.  4  and  5  of  No.  8  of  1905,  post.  The  notice  must 
specify  the  particular  breach  complained  of  with  sufficient 
clearness  to  enable  the  lessee  to  remedy  the  same:  Fletcher 
V.  Nokes,  (1897)  1  Ch.  271;  see  also  Penton  v.  Bamett,  infra; 
In  re  Serle,  (1898)  1  Ch.  652;  and  cf.  Matthews  v.  Usher, 
(1900)  2  Q.  B.  535;  and  it  must  contain  a  reference  to  the 
breach  of  covenant  intended  to  be  relied  on:  Jacob  v.  Doum, 
(1900)  2  Ch.  156;  but  a  notice  is  not  bad  where  the  landlord 
fails  to  establish  all  the  breaches  set  out:  Pannell  v.  City  of 
London  etc.  Co.,  (1900)  1  Ch.  496;  Lock  v.  Pearce,  infra; 
although  see  7 »  re  Serle,  supra,  Horsey  Estate  v.  Steiger, 
infra. 

As  to  entry  after  notice :  See  Rogers  v.  Rice,  infra. 
The  expenses  to  which  a  lessor  might  be  put  in  the  pre- 
paration of  the  notice  specifying  the  breach  complained  of  are 
not  payable  as  compensation  within  the  meaning  of  this  sub- 
section: Skinners  Co.  v.  Knight,  (1891)  2  Q.  B.  542;  Lock  v. 
Pearce,  (1893)  2  Ch.  271;  but  see  Bridge  v.  Quick,  infra. 

As  to   costs  unnecessarily   incurred:    cf.   Geen  v.   Herring, 
(1905)   1  K.  B.  152. 

See  also  notes  to  other  sub-sections. 


1.  (2)  Where  a  lessor  is  proceeding  by  action 
or  otherwise  to  enforce  such  a  right  of  re- 
entry    or     forfeiture,     the     lessee     may     in     any 
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suit  brought  by  himself  in  the  Supreme  Court  iS^i^^'^^^x 
of  New  South  Wales  in  its  equitable  juris- 
diction apply  to  that  Court  for  relief;  and  that 
Court  may  grant  or  refuse  relief  as  that  Court,  having 
regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to 
all  the  other  circumstances,  thinks  fit;  and  in  case  of 
relief  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
e^enses,  damages,  compensation,  penalty,  or  other- 
wise, including  the  granting  of  an  injunction  to  re- 
strain any  like  breach  in  the  future  as  the  court  in 
the  circumstances  of  each  case  thinks  fit. 

The  English  section,  (s.  14  (2)),  reads:  "Where  a  lessor 
"is  proceeding  to  enforce  such  a  right  of  re-entry  on  for- 
"  feiture,  the  lessee  may  in  the  lessor's  action,  or  in  any  action 
"brought  by  himself  apply  to  the  Court  for  relief,  etc."  Cf, 
now  8.  6   (2)   of  No.  8  of  1905,  infra. 

An  application  for  relief  against  re-entry  cannot  be  granted  ApplieaHon 
if  made  after  actual  re-entry  by  a  landlord  who  has  duly.  "^  '^^^' 
given  notice  under  sub.-s.  1;  Rogers  v.  Rice,  (1892)  2  Ch.  170; 
see  also  Lock  v.  Pearce,  infra. 

The   application   imder  this   section   cannot   be   made   by  Application— 
originating  summons:  LocA;  v.  Pearce,   (1893)   2  Ch.  271.  ^owmade. 

See  also  notes  to  s.  4  of  No.  8  of  1905,  infra. 

Where,  in  an  action  for  re-entry  upon  breach  of  a  coven- 
ant to  repair,  the  defendant  applies  to  the  Court  for  relief, 
the  Court  may  in  its  discretion  make  an  order  to  stay  the  Couf^t'ditcn- 
action  upon  payment  by  the  defendant  of  such  of  the  plain-  **^- 
tifTs  expenses  as  it  thinks  fit:  Bridge  v.  Quick,  61  L.  J.  Q.  B. 
375;  67  L.  T.  54,  distinguishing  Skinner's  Co,  v.  Knight, 
supra;  and  in  a  similar  action  it  was  held  that  relief  will  be 
granted  under  this  section  although  the  premises  are  in  a 
very  dilapidated  condition  and  the  relief  was  not  claimed  in 
the  pleadings:  Mitchison  v.  Thompson,  1   Cab.  &  E.  72. 

Where  there  is  a  breach  of  a  covenant  to  repair  and  notice 
under  s.  1  (1),  is  served  on  the  tenant  who  neglects  to  effect 
any  repairs  and  the  landlord  accepts  rent  for  a  period  sub-  Re-Mtry  under 
sequent  to  the  date  mentioned  in  the  notice,  and  after  that  ••<'***•• 
period  the  repairs  are  still  uneffected,  it  was  held  that  a  re- 
entry under  the  notice  was  good:  Pent  on  v.  Bamett,  (1898) 
1  Q.  B.  276  J  cf,  Jacob  v.  Doum,  (1900)  2  Ch.  156;  Wheeler 
V.  Blake,  6  Ciaz.  L.  R.  (N.  Z.)  225. 
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Where  lessors  had  not  before  re-entering  on  premises  for 
non-payment  of  rent  and  breach  of  covenant,  served  notice  on 
the  tenant  under  s.  1  ( 1 )  specifying  the  breach  complained  of, 
it  was  held  that,  as  the  provisions  of  the  Act  did  not  affect  the 
law  relating  to  re-entry  for  non-payment  of  rent,  (see  s.  1  i*Jf  T^ 
(>^,  and  as  under  s.  1  (2)  the  Court  had  a  discretion  to 
refuse  relief  against  re-entry  for  breach  of  covenant,  the  cir- 
cumstances of  this  case  were  such  that  the  Court  would  refuse 
relief:  Scott  v.  Brown,  51  L.  T.  746;  but  where  the  landlord 
brought  an  action  to  recover  possession,  the  fact  that  he 
did  not  give  proper  notice  was  a  bar:  Oreenfield  v.  Hanson, 
2  T.  L.  R.  876;  and  cf.  Lock  v.  Pearoe,  (1893)  2  Ch.  at  276. 

Where  the  right  of  renewal  of  a  lease  for  lives  renewable 
for  ever  had  been  forfeited  by  non-payment  of  renewal  fines 
within  the  time  prescribed  by  the  lease,  though  demanded  in 
writing  by  the  reversioner,  the  Court  refused  to  grant  relief 
under  this  sub-section  against  the  forfeiture:  Rut  ledge  v. 
Whelan,  10  L.  R.  Ir.  263. 

In  this  Act  there  is  no  section  corresponding  to  s.  10  (2) 
of  L.  k,  T.  Act,  ante  p.  40.  Therefore,  it  seems,  that  if  the 
landlord  determines  the  lease  under  this  Act,  the  effect  of 
relief  would  be  to  make  the  tenancy  one  from  year  to  year 
on  the  terms  of  the  old  lease:  Cf.  West  v.  Rogers,  4  T.  L.  B. 
229. 

As  to  under-lease  of  one  of  two  houses  subject  to  one 
lease:  See  Creetoell  v.  Davidson,  supra. 
'  See  also  notes  to  other  sub-sections. 


Scope  of  eub'i. 
3. 


1.  (3)  For  the  purpose  of  this  section  a  lease  in- 
cludes an  original  or  derivative  under-lease,  also  a 
grant  at  a  fee  farm  rent,  or  securing  a  rent  by  condi- 
tion; and  a  lessee  includes  an  original  or  derivative 
under-lessee,  and  the  heirs,  executors,  administrators, 
and  assigns  of  a  lessee,  also  a  grantee  under  such  a 
grant  as  aforesaid,  his  heirs  and  assigns;  and  a  lessor 
includes  an  original  or  derivative  under-lessor,  and 
the  heirs,  executors,  administrators,  and  assigns  of 
the  lessor,  also  a  grantor  as  aforesaid,  and  his  heirs 
and  assigns. 

This  provision  has  only  the  effect  of  making  what  is 
enacted  in  these  sections  as  between  lessor  and  lessee  applic- 
able as  between  under-lessor  and  under-lessee,  and  does  not 
create  any  rights  or  liabilities  as  between  lessor  and  under- 
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lessee;   Nind  v.  Nineteenth  Century  Building  8ocy.,    (1894)  Act 
2  Q.  B.  226,  at  231,  232;  Imray  v.  Oaksheite,  (1897)  2  Q.  B.  (^^ 
218;  Wardens  of  Cholmeley's  School  v.  Sewell,  (1894)  2  Q.  B. 
"906,  at  910;  and  see  notes  to  snb-s.  6  and  to  b.  5  of  No.  5  of 
1905,  infra. 

An  agreement  for  a  lease  is  not  a  lease  within  the  meaning  Agt 
of  the  Act,  and  therefore  the  terms  of  the  Act  do  not  apply  **" 
to  a  mere  tenancy  under  an  agreement  for  a  lease  where  there 
is  no  actual  lease  in  existence  nor  any  title  to  specific  per- 
formance, and  therefore  the  landlord  may  proceed  to  recover 
the  premises  as  upon  a  forfeiture,  where  there  was  a  breach 
of  an  agreement  to  repair:  Stoain  v.  Ayrea,  21  Q.  B.  D.  289; 
but  the  Act  applies  to  an  agreement  for  a  lease  of  which 
the  tenant  is  entitled  to  demand  specific  performance,  {dicta 
in  Swain  v.  Ayrea,  supra,  adopted)  :  Strong  v.  Stringer,  61 
X.  T.  470;  cf,  notes  to  s.  4  of  No.  8  of  1905,  infra. 

Where  a  tenant  was  in  possession  under  an  agreement  for 
«  lease  for  21  years  and  had  paid  no  rent,  it  was  held  that 
be  was  only  a  tenant  at  will  and  that  his  landlord  was  there- 
fore entitled  to  determine  the  tenancy  at  any  time  and  that 
the  tenant  was  not  subject  to  or  controlled  by  this  Act: 
iJoatsworth  v.  Johnson,  55  L.  J.  Q.  B.  220;  54  L.  T.  520; 
€f,  Su>ain  v.  Ayres,  supra. 

An  assignee  of  a  lease  is  a  lessee  within  the  meaning  of  An 
«.  1  (3).  A  notice  addressed  to  A.  B.,  (the  original  lessee), 
"and  all  others  whom  it  doth  or  may  concern"  and  served 
on  the  persons  in  occupation  of  the  premises  demised,  is  suffl: 
•dently  addressed  to,  and  validly  served  on  the  assignee  of 
the  lease:  Cronin  v.  Rogers,  1  Cab.  &  E.  348;  cf,  Burt  v. 
<jhray,  supra;  and  s.  4  of  No.  8  of  1905,  infra. 

See  also  notes  to  other  sub-sections. 

1.  (4)  This  section  applies  although  the  proviso 
or  stipulation  under  which  the  right  of  re-entry  or 
forfeiture  accrues  is  inserted  in  the  lease  in  pursuance 
of  the  directions  of  any  Act  of  Parliament. 

1.  (5)  For  the  purposes  of  this  section  a  lease 
limited  to  continue  as  long  only  as  the  lessee  abstains 
from  committing  a  breach  of  covenant,  shall  be  and 
take  effect  as  a  lease  to  continue  for  any  longer  term 
for  which  it  could  subsist,  but  determinable  by  a 
proviso  for  re-entry  on  such  a  breach. 
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iwi^B.'iti)  ^'  ^^^  ^^®  section  does  not  extend — 

(a)  to  any  Crown  lease  or  to  any  lease  granted 
by  an  owner  under  section  eleven  of  the 
Mining  Laws  Amendment  Act,  1896,  or 
to  any  lease  or  tenancy  for  a  term  of  one 
year  or  less ;  or 

(b)  to  a  covenant  or  condition  against  the  as- 
signing, under-letting,  parting  with  the 
possession  or  disposing  of  the  land  leased; 
or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee,  or  on  the  taking 
in  execution  of  the  lessee's  interest. 

Where  a  lessee  who  had  coyenanted  in  his  lease  that  he 

would  not  assign  without  consent  and  that  upon  breach  of 

any  of  his  coyenants,  or  if  he  should  execute  an  assignment 

AtngnvMfdof     for  the  benefit  of  his  creditors,  the  lessor  should  have  power 

l€9908*B  fStottS 

to  re-enter,  executed  a  deed  of  assignment  of  all  his  estate 
except  leaseholds  to  a  trustee  for  the  benefit  of  his  creditors, 
and  declared  therein  that  he  would  stand  possessed  of  his 
leaseholds  upon  trust  for  the  trustee  to  assign  and  dispose  of 
the  same  as  the  trustee  should  direct,  and  the  lessor  served 
on  him  a  notice  of  breach  of  covenant  not  to  assign;  it  was 
held  that  as  the  deed  did  not  contain  a  legal  assignment  it 
did  not  constitute  a  breach  of  the  covenant  and  that  thc^ 
condition  for  re-entry  on  the  lessees  executing  an  assignment 
for  the  benefit  of  his  creditors  was  not  a  condition  "  against 
assigning  etc.,"  within  the  sub-section  and  that  therefore 
notice  was  necessary:  Oentle  v.  Faulkner,  (1900)  2  Q.  B. 
267;  cf,  also  Eastern  Telegraph  Co,  v.  Dent,  (1899)  1  Q.  B. 
835. 
Righti  of  und&r»  .  As  to  the  right  of  an  under-lessee  to  relief  where  the  head 
^'***  lessee  has  assigned  or  imderlet  without  consent:   See  Imra^ 

V.  OakBhette,  (1897)  2  Q.  B.  218;  s.  5  of  No.  8  of  1905,  infra. 
So  far  as  the  lessor  and  lessee  are  concerned,  forfeiture  for 
breach  of  a  covenant  against  assigning  etc.,  is  left  to  be  dealt 
with  according  to  the  ordinary  law  and  practice  of  Courts- 
of  Equity:  Barrow  v.  Isaacs)  (1891)  1  Q.  B.  at  430. 

Bankruptcy.  Where  a  tenant  presents  a  petition  in  bankruptcy  by  rea- 

son of  which  the  lease  is  determined,  this  Act  has  no  applica- 
tion: In  re  Walker,  Ex  parte  Gould,  13  Q.  B.  D.  454;  In  re 
Riggs,  Em  parte  Lovell,  (1901)  2  K.  B.  16;  but  cf.  In  re 
dotgrave,   (1903)   2  Gh.  705;  and  where  a  lease  contained  a 
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proviso  that  if  the  lessees  failed  to  observe  any  of  the  coven-  act  no.  w, 

1901    88   1  (6) 

ants,  or  became  bankrupt,  or  entered  into  liquidation  for  the  (7),  2  (i),  (2), ' 
benefit  of  or  compounded  with  his  creditors,  or  being  a  com-  ^^^' 
pany  should  enter  into  liquidation  compulsory  or  voluntary,  LiquidaHon. 
the  lessors  might  re-enter  and  a  lessee  company  passed  a 
resolution  for  voluntary  winding  up  for  the  purpose  of  re- 
construction and  increasing  capital,  it  was  held  that  the  pro- 
viso for  re-entry  meant  that  if  either  the  individual  lessee 
became  bankrupt,  or  the  company  lessee  entered  into  liquida- 
tion, the  lessor  might  re-enter,  that  the  right  of  re-entry  ac- 
crued upon  the  liquidation  of  the  company  for  any  cause  what- 
ever, and  that  the  liquidation  of  the  company  was  equivalent 
to  bankruptcy  within  the  meaning  of  the  sub-section:  Horsey 
Estate  V.  Steiger,  (1899)  2  Q.  B.  79;  cf.  Pannell  v.  City  of 
London  Brewery,  (1900)  1  Ch.  496;  Etoart  v.  Fryer,  (1901) 
1  Ch.  499;  (1902)  A.  G.  187;  but  as  to  the  right  of  an 
under-lessee  to  relief  where  the  head  lessee  becomes  bank- 
rupt: See  now  s.  6  of  No.  8  of  1905,  and  Nind  v.  Nineteenth 
Century  etc.  Bocy,,  (1894)  2  Q.  B.  226;  Wardens  of 
Oholmeley  School  v.  Sewell,  (1894)  2  Q.  B.  906. 

1.  (7)  This  section  shall  not  affect  the  law  relat- 
ing to  re-entry  or  forfeiture  or  relief  in  case  of  non- 
payment of  rent. 

See  Relief  against  forfeiture,  ante  p.  178,  and  as  to  the 
right  of  a  sub-lessee  to  relief  against  forfeiture  for  non-pay- 
ment of  rent  by  head  lessor:  See  s.  5  of  No.  8  of  1905,  infra, 
and  Oray  v.  Bonsall,  (1904)   1  E.  B.  601;  infra, 

2.  (1)  The  notice  mentioned  in  section  one  shall  Regauuon» 

respecting 

be  in  writing,  and  in  the  form  set  out  in  the  Schedule  notice. 
or  to  a  similar  effect. 

2.  (2)  Such  notice  shall  be  sufficient,  although 
only  addressed  to  the  lessee  by  that  designation,  with- 
out his  name,  or  generally  to  the  persons  interested, 
without  any  name,  and  notwithstanding  that  any 
person  to  be  affected  by  the  notice  is  absent,  under 
disability,  unborn,  or  unascertained. 

2.  (3)  Such  notice  shall  be  sufficiently  served  if 
it  is  left  at  the  last-known  place  of  abode  or  business? 
in  the  Colony  of  the  lessee,  or  affixed  or  left  for  him 
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i9oi^M.?(8),   ^^  *^^  ^*^^  ^^  *^^y  house  or  building  comprised  in  the 
<4),  (6),  8.        lease,  or,  in  the  case  of  a  mining  lease,  is  left  for  the 
lessee  at  the  office  or  counting-house  of  the  mine. 

2.  (4)  Such  notice  shall  also  be  sufficiently  served 
if  it  is  sent  by  post  in  a  registered  letter  addressed  to 
the  lessee  by  name,  at  the  aforesaid  place  of  abode 
or  business,  office,  or  counting-house,  and  if  that  letter 
is  not  returned  through  the  post-office  undelivered; 
and  that  service  shall  be  deemed  to  be  made  at  the 
time  at  which  the  registered  letter  would  in  the 
ordinary  course  be  delivered. 

2.  (5)  Such  notice  shall  also  be  sufficiently  served 
on  any  person  who  is  absent  from  the  Colony  if  it  is 
served  personally  on  his  attorney  or  agent  within  the 
Colony. 

See  notes  to  s.  1,  and  of,  Cronin  v.  Rogers,  supra;  but  not« 
that  there  is  no  section  corresponding  with  this  in  the 
English  Act. 

Merger.  3.  There  shall  not  after  the  commencement  of  this 

36  A  87  Vic.  c.  Act  be  held  or  deemed  to  be  any  merger  by  operation 
<4)."'    '  *"  "*'  of  law  only  of  any  estate  the  beneficial  interest  in 

which  would    not    be    deemed    to    be    merged    or 

extinguished  in  equity. 

''Whenever  a  greater  estate  and  a  less  coincide  and  meet 
*'  in  one  and  the  same  person  without  any  intermediate  estate, 
"the  less  is  immediately  annihilated;  or  in  the  law  phrase 
"is  said  to  be  merged,  that  is,  sunk  or  drowned  in  the 
"  greater:"  2  Bla.  Comm.  177;  but  Equity  always  leant  against 
merger  and  only  permitted  it  for  special  reasons:  Philips 
V.  Philips,  1  P.  Wms.  41;  Hopkins  v.  Hopkins,  1  Atk.  692. 
The  effect  of  this  section  seems  to  be  to  abolish  merger  in  all 
cases  except  where  formerly  it  would  have  been  allowed  both 
at  law  and  in  equity.  "I  think  that  what  is  meant  there, 
"  {i.e.  in  this  sub-section)  is,  that  where  there  would  not  be 
"a  merger  both  at  law  and  in  equity  then  the  merger  shall 
"  not  follow,  shall  not  be  concluded,  because  it  would  operate 
"at  law;  but  that  where  there  would  be  a  merger  both  at 
"  law  and  in  equity,  then  the  merger  is  to  exist  notwith- 
"standing  the  provisions"  of  this  section:  per  Kekewieh,  J., 
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in  Snow  v.  Boycott,  (1892)  3  Ch.  at  116;  see  also  Thellusaon  Act  No.  66, 
V.  Liddard,  49  W.  R.  10;  Capital  and  Counties  Bank,  Ltd,  v.  l^^*  ^'  *•  *' 
Rhodes,   (1903)   1  Ch.  at  663;  Lea  v.  Thursby,   (1904)   2  Ch. 
67,  at  64.     See  also  a.  54  (3)  of  R.  P.  Act,  post  p.  307. 

4.  This  Act  applies  to  leases  made  either  before  or  Appucation  of 
after  the  commencement  of  this  Act,  and  to  any 
merger  by  operation  of  law  only  arising  before  or  4i,  b.  i4,  subi. 
after  the  commencement  of  this  Act,  and  shall  have  ^^^' 
effect     notwithstanding     any     stipulation     to     the 
contrary. 

Note  that  the  words  italicised  do  not  occur  in  the  corre- 
sponding section  in  the  English  Act.  See  notes  to  s.  3^ 
supra. 

The  Act  is  not  confined  to  breaches  taking  place  after  the 
Act  came  into  operation,  but  extends  also  to  breaches  commit- 
ted before  the  Act  and  to  proceedings  pending  when  the  Act 
came  into  operation,  and  where  the  landlord  had  not  obtained 
possession  but  the  action  was  pending  when  this  Act  came  into 
force,  there  was  jurisdiction  to  grant  the  tenant  relief  imder 
the  sub-section:  Quilter  v.  Mapleson,  9  Q.  B.  D.  672. 

5.  The  Judges  of  the   Supreme   Court,   or  any  jndges  m»y 
three  of  them,  may  make  general  rules  for  regulating 

the  times  and  form  and  mode  of  procedure  and  the 
forms  to  be  used  in  connection  therewith,  and  gener- 
ally the  practice  of  the  Court  in  respect  of  the  several 
matters  to  which  this  Act  relates. 

6.  This  Act  may  be  cited  as  the  **  Forfeiture  of  short  tiue. 
Leases  Act  of  1901." 

SCHEDULE  SdkeduU, 

To 

The  lessee  of  [here  describe  premises  with  reasonable 
certainty,  as  for  instance,  "No,  369,  George  Street,  Sydney,**] 
Having  reference  to  the  lease  of  the  above-mentioned  premises, 
dated  the  day  of  ,1        ,  from  A.  B.  to  C.  D., 

and  the  covenant  by  the  lessee  therein  contained  [here  state 
concisely  the  nature  of  the  covenant  or  covenants  breach  of 
v>hich  is  complained  of,  as  for  i/nstance,  "  to  repair," '\  and 
the  breach  by  you  of  that  covenant  I  hereby  give  you  notice 
and  require  you  to  remedy  that  breach  by  [here  set  out  the 
remedy  as,  for  instance,  "  by  forthwith  putting  the  said  pre* 
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ActKo.  8,         mises  in  repair  hy  doing  and  executing  the  repairs   in  and 

'    '  '   '     upon  the  Maid  premieea  which  are  epecified  in  the   8<^edule 

hereto  annewed  "].    And  I  further  require  you  to  make  reftsos- 

able  compensation  to  my  satisfaction  for  the  breach  already 

committed,  which  compensation  I  assess  at  the  sum  of  £ 

Dated  the  day  of  ,  19 

I/esaor. 

FOEFEITURE  AND  VALIDATIOIf  OF 
LEASES  ACT,  1905. 

Act  No.  8,  1905. 

An  Act  to  grant  relief  against  the  exercise  of 
rights  of  re-entry  and  forfeiture  under 
leases,  and  against  defects  invalidating 
certain  leases ;  to  amend  the  Forfeiture  of 
Leases  Act  of  1901 ;  and  for  other  pur- 
poses.     [Assented  to  21st  August,  1905.] 

TI>E  it  enacted  by  the  King's  Most  Excellent 
-*-^  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Legis- 
lative Assembly  of  New  South  Wales  in  Parlia- 
ment assembled,  and  by  the  authority  of  the 
same,  as  follows : — 

PART  L 
Prelimikaby. 

Short  title.  1.  This  Act  may  be  cited  as  the  ''  Forfeiture  and 

Validation  of  Leases  Act,  1905." 

2.  This  Act  is  divided  into  Parts,  as  foIIo^PTs: — 

PART  I.— PRELnONABY— «s,  1,  2. 

PART  n. — ^Forfeiture  of  leases — ss.  3-5. 
PART  in, — ^Invalid  leases  under  powers— «. 
6-12. 
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PART  II.  ASr.^^-S'. 

1906»  88.  8,  4, 

Forfeiture  op  leases.  ^^^^' 

3.  This  Part  of  this  Act  shall  be  construed  with  iiioorporation 
the  Forfeiture  of  Leases  Act  of  1901.  ^'^'^^  ^^^* 

4.  In  this  Part  of  this  Act  and  in  section  one  of  Definitions, 
the  Forfeiture  of  Leases  Act  of  1901  **  lease  "  also  ss&sevic.  c. 
includes  an  agreement  for  a  lease  where  the  lessee  ^^  '* 

has  become  entitled  to  have  his  lease  granted; 
*'  under-lease  ''  also  includes  an  agreement  for  an 
under-lease  where  the  under-lessee  has  become  en- 
titled to  have  his  under-lease  granted;  and  in  the 
said  Part  **  under-lessee  "  includes  any  person  de- 
riving title  under  or  from  an  under-lessee. 

In  Coatsworth  v.  Johnson,  54  L.  T.  520;  55  L.  J.  Q.  B. 
220,  it  was  held  that  s.  14  of  the  Conveyancing  Act  1881, 
which  corresponds  with  s.  1  of  the  Forfeiture  of  Leases  Act, 
(No.  66  of  1901),  ante  p.  179,  did  not  extend  to  an  agreement 
for  a  lease;  but  in  Swain  v.  Ayres,  21  Q.  B.  D.  289,  and  Strong 
V.  Stringer,  61  L.  T.  470,  agreements  for  a  lease  of  which 
specific  performance  could  be  obtained  were  held  to  fail 
within  the  scope  of  that  Act.  This  section  seems  to  be 
declaratory  of  the  latter  principle,  since  agreements  for  leases 
or  under-Ieasies  where  the  lessee  or  under-lessee  respectively 
have  "become  entitled  to  have"  the  lease  or  under-lease  re- 
spectively "granted,"  are  now  definitely  included.  Bee 
also  notes  to  s.  1  of  Forfeiture  of  Leases  Act,  and  notes 
to  8.  5  of  this  Act,  infra. 

5.  (1)  Where  a  lessor  is  proceeding  by  suit,  action,  Power  of  court 
or  otherwise  to  enforce  a  right  of  re-entry  or  forfei-  nnder-ioasees 

,  .  .  M'       t   ^'         »  on forteltare  of 

ture  under  any  covenant,  proviso,  or  stipulation  m  a  superior  leases, 
lease,  made  either  before  or  after  the  commencement  ss  a  5«  vie  a 

13  s  4 

of  this  Act,  the  Supreme  Court  in  its  equitable  juris-  ' 
diction  may,  on  application  by  any  person  claiming  as 
under-lessee  any  estate  or  interest  in  the  property 
comprised  in  the  lease  or  any  part  thereof,  make  an 
order  staying  any  such  suit,  action,  or  other  proceed- 
ing on  such  terms  as  to  the  Court  may  seem  just,  and 
vesting  for  the  whole  term  of  the  lease  or  any  less 
term  the  property  comprised  in  the  lease  or  any  part 
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ACT  No.  8, 
1905,  S.  5  (1), 
(2). 


How  order 


Diffsrmteetin 
Bnfflishkw, 


Independmii 


Hiitorv  of 
Mction. 


thereof  in  any  person  entitled  as  under-lessee  to  any 
estate  or  interest  in  such  property  upon  such  condi- 
tions as  to  execution  of  any  deed  or  other  document, 
payment  of  proper  and  reasonable  rent,  costs,  ex- 
penses, damages,  compensation,  giving  security  or 
otherwise,  as  the  Court  in  the  circumstances  of  each 
case,  and  having  regard  to  the  consent  or  otherwise 
of  the  lessor  to  the  creation  of  the  estate  or  interest 
claimed  by  the  under-lessee,  may  think  fit;  but  in  no 
case  shall  any  such  under-lessee  be  entitled  to  require 
a  lease  to  be  granted  to  him  for  a  larger  area  of  land 
or  for  any  longer  term  than  he  had  under  his  original 
under-lease. 

(2)  Any  such  order  may  be  made  in  a  suit 
brought  for  the  purpose  by  the  person  claiming  as 
under-lessee,  or,  where  the  proceeding  by  the  lessor  is 
in  the  equitable  jurisdiction  of  the  Supreme  Court, 
may  be  made  in  such  proceeding. 

The  English  section  empowers  the  Court  on  the  applica- 
tion  of  any  person  claiming  as  under-lessee  "in  the  lessor's 
"  action  {if  any),  or  in  any  action  brought  by  such  person  for 
"that  purpose"  to  "make  an  order  vesting  for  t?ie  whole 
"term  etc."  Cf,  sub-s.  (2)  of  this  section;  notes  to  s.  1  (2) 
of  Forfeiture  of  Leases  Act,  1901,  ante.  Moreover  the  words 
italicised  in  the  section  do  not  occur  in  the  English  Act. 

This  section  is  something  more  than  a  mere  amendment  of 
the  law;  it  is  also  an  independent  enactment:  Imray  v.  Oaks' 
hette,  (1897)  2  Q.  B.  at  227;  Gray  v.  Bonsall,  (1904)  1  K.  B. 
601. 

In  Burt  V.  Gray,  (1891)  2  Q.  B.  98,  and  Creswell  v.  Davids 
son,  56  L.  T.  811,  it  was  held  that  the  benefit  of  s.  14  of  Con- 
veyancing  Act,  1881,  from  which  s.  1  of  Forfeiture  of  Leases 
Act,  1901,  was  taken,  could  not  be  claimed  by  an  under-lessee 
of  a  part  only  of  the  demised  premises.  In  a  later  case, 
Nind  V.  Nineteenth  Century  Building  Booy.,  (1894)  2  Q.  B. 
226,  it  was  held  that  as  between  himself  and  the  original 
lessor  an  under-lessee  of  the  whole  premises  was  not  a  lessee 
within  the  meaning  of  that  section,  there  being  no  privity  of 
contract  or  tenure  between  them,  and  the  Statute  was  not 
intended  to  create  new  rights  between  an  original  lessor  and 
a  derivative  lessee  claiming  under  his  lessee.      See  also  Ewart 
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v.  Fryer,    (1901)    1  Ch.  at  512;  affirmed  (1902)   A.  C.  187.  Act  No.  8, 
In  consequence  of  the  two  former  decisions,  s.  4  of  55  &  56'  e.    *^' 
Vic  c  13,  from  which  this  section  was  taken,  was  passed: 
Wardens  of  Cholmeley'a  School  v.  Setoell,    (1894)    2   Q.   B. 
at  910,  911.      The  effect  is  to  over-ride  the  former  decisions  BfftdotH^ 
and  in  some  cases  to  give  to  an  under-lessee  a  right  to  which  <^"* 
the  lessee  himself  is  not  entitled:  16.,  at  912.      Thus  where 
there  is  a  covenant  against  assigning,  a  breach  of  this  coven- 
ant,  although  involving  a  forfeiture  as  against  the  lessee, 
(see  8.  1   (6)  of  Forfeiture  of  Leases  Act,  1901),  does  not  in 
a  proper  case  prevent  the  under-lessee  from  obtaining  relief: 
Imray  v.  Oakshette,  (1897)  2  Q.  B.  218;  but  in  such  a  case 
the  under-lessee  must  be  in  a  position  to  show  that  he  is 
blameless  and  has  taken  all  precautions  which  a  reasonably 
cautious  and  careful  person  would  use:  76. 

Further,  although,  where  there  is  a  proviso  for  re-entry 
in  event  of  the  lessee's  bankruptcy,  the  occurrence  of  that 
event  involves  forfeiture  as  against  the  lessee,  (see  s.  1  (6) 
of  Forfeiture  of  Leases  Act,  1901),  yet  an  under-lessee  may 
in  a  proper  case  get  relief:  Wardens  of  Chohneley's  School  v. 
Setoell,  supra. 

Moreover  relief  can  be  given  under  this  section  to  an  under- 
lessee  against  a  forfeiture  of  the  head  lease  for  non-payment 
of  rent:  Gray  v.  Bonsall,  (1904)  1  K.  B.  601;  of.  s.  1  (7)  of 
Forfeiture  of  Leases  Act,  1901,  ante. 

As  to  the  terms  the  Court  will  impose  on  making  an  order 
under  this  section:  Of.  Ewart  v.  Fryer,  (1901)  1  Ch.  499; 
(1902)  A.  C.  187;  London  Bridge  etc.  Co.  v.  Thompson, 
89  L.  T.  60,  at  53;  Oray  v.  Bonsall,  (1904)  1  K.  B.  at  608, 
noting  the  effect  of  the  additional  words  in  the  local  Act. 

PART  III. 
Invalid  TiEasks  under  powers. 
6.  When  a  valid  power  of  leasing  is  vested  in  or  uwe  deemed 

,  .      ,   .  °  ,  -.tobe  granted  In 

may  be  exercised  by  a  person  granting  a  lease,  and  intended  exer-, 

else  of  power* 

such  lease  (by  reason  of  the  determination  of  the 
estate  or  interest  of  such  person  or  otherwise)  cannot  26,  s.  6. 
have  effect  and  continuance  according  to  the  terms 
thereof,  independently  of  such  power,  such  lease  shall, 
for  the  purposes  of  this  Part  of  this  Act,  be  deemed 
to  be  granted  in  the  intended  exercise  of  such  power, 
although  such  power  be  not  referred  to  in  such  lease. 
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ACT  No.  8, 
1906,  s.  7  (1), 
<2).  (8). 
Certain  Invalid 
leases  under 
powers  to  be 
construed  as 
agreements  to 
lease. 

12  &  13  Vic.  c. 
26,  s.  2. 


Proviso  where 
parties  inter- 
ested agree. 


Land  subject 
to  equitable 
contract 
deemed  a 
leasehold. 


7.  (1)  Where  in  the  intended  exercise  of  any 
power  of  leasing,  whether  derived  under  an  Act  of 
Parliament  or  under  any  instrument  lawfully  creat- 
ing such  power,  a  lease  has  been  or  may  hereafter  be 
granted  which  is,  by  reason  of  the  non-observance  or 
omission  of  some  condition  or  restriction,  or  by  reason 
of  any  other  deviation  from  the  terms  of  such  power, 
invalid  as  against  the  person  entitled  after  the  de- 
termination of  the  interest  of  the  person  granting 
such  lease  to  the  reversion,  or  against  other  the  person 
who,  subject  to  any  lease  lawfully  granted  under  such 
power,  would  have  been  entitled  for  any  estate  to  the 
hereditaments  comprised  in  such  lease,  such  lease,  in 
case  the  same  have  been  made  bona  fide,  and  the  lessee 
named  therein,  his  executors,  administrators,  or  as- 
signs (as  the  case  may  require)  have  entered  there- 
under, shall  be  considered  in  equity  as  a  contract  for 
a  grant  at  the  request  of  the  lessee,  his  executors,  ad- 
ministrators, or  assigns  (ais  the  case  may  require),  of 
a  valid  lease  under  such  power,  to  the  like  purport 
and  effect  as  such  invalid  lease  as  aforesaid,  save  so 
far  as  any  variation  may  be  necessary  in  order  to 
comply  with  the  terms  of  such  power ;  and  all  persons 
who  would  have  been  bound  by  a  lease  lawfully 
granted  under  such  power  shall  be  bound  in  equity 
by  such  contract : 

7.  (2)  Provided  that  no  lessee  under  any  such 
invalid  lease  as  aforesaid,  his  executors,  administra- 
tors, or  assigns  shall  be  entitled  by  virtue  of  any  such 
equitable  contract  as  aforesaid  to  obtain  any  variation 
of  such  lease  where  the  persons  who  would  have  been 
bound  by  such  contract  are  willing  to  confirm  such 
lease  without  variation. 

7.  (3)  Land  the  subject  of  any  such  equitable  con- 
tract shall,  for  the  purposes  of  subsection  two  of  se^ 
tion  fourteen  of  the  Real  Property  Act,  1900,  be 
deemed  to  be  a  leasehold. 
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Apart  from  this  Act,  where  a  power  of  leasing  is  given  Act  no.  8, 
to  a  person  either  by  deed  or  will,  any  lease  executed  atricily  g.    '  ***        * 
in   accordance  with  the  power  will  be  valid  as  against  not  Leaw  under 
only  the  lessee  but  also  against  all  others  claiming  from  the  ^^**^^^*^' 
same  source  as  the  original  lessor:    See  Tellowly  v.  Qower, 
11   Ex.  at  291;   24  L.  J.  Ex.  289.       Where  a  life  tenant  so 
•empowered  granted  the  life  estate  to  his  son  who  was  entitled 
to  a  life  interest  after  his  father's  death,  it  was  held  that 
the  son  could  not  lease  imder  the  power  during  his  father's 
lifetime:  Coxe  v.  Day,  11  East    118;  cf.  Shaw  v.  Jersey,  3  Bl. 
290.        See  also  as  to  leases  under   Conveyancing  and  Law 
of  Property  Act,  Pt.  IV,  post,  p.  196.     See  generally  Farwell 
on  Powers  (2nd  ed.)  p.  588. 

This  section  only  enables  the  Ck)urt  to  remedy  defects  in 
leases,  and  before  the  Statute  applies  it  must  be  shown  that 
there  is  a  defect  in  the  lease.  Where  there  has  been  no 
**  mistake,"  "  inadvertence,"  or  "  ignorance  on  the  part  of 
the  lessees  of  the  title,"  the  Act  does  not  apply,  even  if  the 
lease  be  defective:  See  Oaslight  and  Coke  Co.  v.  Towse,  35  Ch. 
D.  at  639,  540;  cf.  also  the  Preamble  to  12  &  13  Vic.  c.  26. 
It  is  not  possible  under  this  Act  to  render  valid  a  lease  of 
one  kind,  {e.g.  a  building  lease),  by  turning  it  into  something 
else  which  is  not  a  lease  of  that  kind,  {e.g.  an  ordinary  lease) : 
See  Hallett  to  Martin,  24  Ch.  D.  at  632.  This  section  means 
that  where  imder  a  power  reserved  to  grant  e.g.  a  building 
lease,  a  building  lease  has  been  granted  in  which  there  is  some 
defect  which  can  in  this  way  be  cured,  the  Act  will  cure  the 
•defect  and  make  it  a  good  building  lease;  but  where  there  is 
an  absolute  omission  of  any  covenant  to  build,  the  Act 
will  not  turn  the  lease  into  a  different  class  of  lease,  which  it 
was  not  intended  to  be  and  make  it  good :  76. 

The  Act  will  not  render  valid  a  lease  granted  by  a  mere 
stranger  to  the  power:  Ex  parte  Cooper,  Re  North  London 
etc.    Co.,  34  L.  J.  Ch.  373. 

See  8.  14  (2)  of  R.  P.  Act,  post  p.  297. 

8.  Where  a  lease  granted  in  the  intended  exercise  certain  leases 
of  any  such  power  of  leasing  as  aforesaid  is  invalid  by  where  grantor 
reason  that  at  the  time  of  the  granting  thereof  the  grant  them. 
person  granting  the  same  could  not  lawfully  grant /wd.  g.  4. 
such  lease,  but  the  estate  of  such  person  in  the  here- 
ditaments comprised  in  such  lease  has  continued  after 
the  time  when  such  or  the  like  lease  might  have  been 
granted  by  him  in  the  lawful  exercise  of  such  power, 
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^,^«.§;a.    *^^^  *^^  ^  every  such  case  such  lease  shall  take 
^^'  effect,  and  be  as  valid  as  if  the  same  had  been  granted 

at  such  last-mentioned  time,  and  all  the  provisions 
contained  in  this  Part  of  this  Act  shall  apply  to  every 
such  lease: 
Proviso.  Provided  that  this  section  shall  not  apply  where 

at  the  time  of  the  granting  of  the  lease  the  person 
granting  the  same  was  under  the  age  of  twenty-one 
years. 

wn?§«emed°'  9.  Where,  upon  or  before  the  acceptance  of  rent 
TOnflnnattoii  of  under  any  such  invalid  lease  as  above  mentioned,  any 
,o*,^^r.        receipt,  memorandum,  or  note  in  writing,  confirming 

18  A  14  Vie,  ••■■11 

c.17,8.2.  such  lease,  is  signed  by  the  person  accepting  such 
rent,  or  some  other  person  by  him  thereunto  lawfully 
authorised,  such  acceptance  shall,  as  against  the 
person  so  accepting  such  rent,  be  deemed  a  confirma- 
tion of  such  lease. 

Lessee  bound  10.  Where,  .during  the  continuance  of  the  T)06ses- 

to  accept  con-       ,  •••■». ii 

flmationof      siou  taken  under  any  such  mvahd  lease  as  above 

lease. 

mentioned,  the  person  for  the   time   being   entitled 

18  A 14  Vic,         ,,.  ,  .  *  .,v,, 

c.  17, 8. 8.         (subject  to  such  possession  as  aforesaid)  to  the  here- 
ditaments comprised  in  such  lease,  or  to  the  posses- 
sion or  the  receipt  of  the  rents  and  profits  thereof, 
is  able  to  confirm  such  lease  without  variation,  the 
lessee,  his  executors,  or  administrators  (as  the  case 
may  require),  or  any  person  who  would  have  been 
bound  by  the  lease  if  the  same  had  been  valid,  shall, 
upon  the  request  of  the  person  so  able  to  confirm 
the  same,  be  bound  to  accept  a  confirmation  accord- 
ingly ;  and  such  confirmation  may  be  by  memorandum 
or  not  in  writing,  signed  by  the  persons  confirming 
and  accepting  respectively,  or  by  some  other  persons 
by  them  respectively  thereunto  lawfully  authorised; 
and  after  confirmation  and  acceptance  of  confirma- 
tion such  lease  shall  be  valid,  and  shall  be  deemed 
to  have  had  from  the  granting  thereof  the  same  effect 
as  if  the  same  had  been  originally  valid. 


^u.. 
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11.  Nothing  in  this  Part  of  this  Act  shall  extend  act  no.  s, 
or  be  construed  to  prejudice  or  take  away  any  right  savingB. 

of  action  or  other  right  or  remedy  to  which,  but  for  12  a  is  vie.  c. 
tlie  enacting  of  this  Part  of  this  Act,  the  lessee  named  ^*'  *'  ®* 
in  any  such  lease  as  aforesaid,  his  executors,  adminis^ 
trators,  or  assigns  would  or  might  have  been  entitled 
imder  or  by  virtue  of  any  covenant  for  title  or  quiet 
enjoyment  contained  in  such  lease  on  the  part  of  the 
I>erson  granting  the  same,  or  to  prejudice  or  take 
away  any  right  of  re-entry  or  other  right  or  remedy 
to  which,  but  for  the  enacting  of  this  Part  of  this 
Act,  the  person  granting  such  lease,  his  executors,  ad- 
ministrators, or  assigns,  or  other  the  person  for  the 
time  being  entitled  to  the  reversion  expectant  on  the 
determination  of  such  lease,  would  or  might  have 
been  entitled,  for  or  by  reason  of  any  breach  of  the 
covenants,  conditions,  or  provisoes  contained  in  such 
lease,  and  on  the  part  of  the  lessee,  his  executors,  ad- 
ministrators, or  assigns,  to  be  observed  and  per- 
formed. 

12.  This  Part  of  this  Act  shall  not  extend  to  any  This  Part  not 
lease  where,  before  the  commencement  of  this  Act,  certain  leases. 
the  hereditaments  comprised  in  such  lease  have  been  ibid.  b.  7. 
surrendered  or  relinquished,  or  recovered  adversely 

by  reason  of  the  invalidity  thereof,  or  there  has  been 
any  judgment  or  decree  in  any  action  or  suit  concern- 
ing the  validity  of  such  lease,  and  shall  not  pre- 
judice or  affect  any  action  or  suit  already  commenced 
and  now  pending  in  any  Court  of  law  or  equity ;  but 
every  such  action  and  suit  may  be  proceeded  with 
and  such  relief  had  therein  as  if  this  Part  of  this 
Act  had  not  be  enacted. 
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Act  No.  17, 
1808. 

Ooaveyancing 
and  Law  of 
Property  Act. 

Pow&n  of  leoM- 
ing  ietUed 
estatei,  etc. 


DefinUiani. 


Conveyancing  and  Law  of  Property  Act, 
(No.  17  of  1898). 

Part  IV,  (ss.  37-81),  of  this  Act  contains  provi- 
sions for  the  leasing  of  settled  estates  and  estates  of 
infants. 

**  Settled  estates  '*  are  defined  by  the  Act  as: 
**  All  hereditaments  of  any  tenure  and  all  estates 
*'  or  interests  in  any  such  hereditaments  which  are 
'*the  subject  of  a  settlement:"  (s.  37  (2)).  A 
**  settlement  "  is  defined  as  being  **  any  Act  of  Parlia- 
**  ment,  deed,  agreement,  will  or  other  instrument,  or 
**  any  number  of  such  instruments  under  or  by  virtue 
**  of  which  any  hereditaments  on  any  estate  or  in- 
**  terest  in  land  stand  for  the  time  being  limited  to 
**  or  in  trust  for  any  persons  by  way  of  succession, 
**  including  any  such  instruments  affecting  the  estates 
**  of  any  one  or  more  of  such  persons  exclusively:" 
(s.  37  (1)).  If  an  undivided  part  of  an  estate  is 
settled,  the  whole  is  settled:  In  re  Shepheard,  L.  R. 
8  Eq.  571.  By  s.  87  (7)  where  a  person  in  his  own 
right  seised  or  beneficially  entitled  to  land  for  an 
estate  in  fee  simple  or  for  any  leasehold  interest  at  a 
rent,  is  an  infant,  such  land  or  leasehold  interest  shall 
be  deemed  to  be  a  settled  estate ;  and  further,  in  de- 
termining what  are  settled  estates,  the  Court  is  to  be 
governed  by  the  state  of  facts  and  by  the  trusts  and 
limitations  of  the  settlement  at  the  time  of  the  settle- 
ment taking  effect:  (s.  37  (6)) ;  that  is,  when  settle- 
ment comes  into  operation  not  when  the  application 
is  made  to  the  Court:  In  re  Ailesbury  and  Iveagh, 
(1893)  2  Ch.  345,  at  355;  In  re  Cornwallis-West  etc, 
(1903)  2  Ch.  150;  In  re  Wimiorn,  (1904)  1  Ch.  537. 
Settled  land."  **  Settled  land  "  is  interpreted  to  be  land  or  any 
estate  or  interest  therein  which  is  the  subject  of  a 
settlement:  (s.  37  (5)). 

The  Court  of  Equity   (s.  37   (8))  may  authorise 
leases  of  settled  estates  for  any  purpose,  whether  in- 


Undi»ided  part. 


Wher$  perion 
efUUUd  i$  an 
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volving  waste  or  not,  provided  certain  conditions  are  ^^^^^'  ^^' 
fulfilled:  (s.  38).  The  lease  must  take  eflfect  at  or 
within  a  year  from  the  making  thereof:  (s.  38  (1)) ;  TtrmofUate, 
and  an  agreement  for  extension  will  not  be  allowed: 
In  re  Famell,  33  Ch.  D.  599;  but  a  lease  may  be 
authorised  upon  the  surrender  of  an  existing  lease, 
although  an  under-lease  granted  by  the  surrendering 
lessee  is  unexpired:  In  re  Ford,  L.  E.  8  Eq.  309. 
Furthermore  the  lease  must  not  exceed  10  years  for 
an  agricultural  or  occupation  lease,  40  years  for  a 
mining  lease,  15  years  for  a  repairing  lease,  and  30 
years  for  a  building  lease:  (s.  38  (1)).  The  best 
rent  must  be  reserved  without  taking  any  fine,  but  in  Rent, 
a  mining  lease  a  nominal  rent  may  be  taken  for  the 
first  five  years  and  the  rent  may  be  in  part  by  way  of 
royalty:  (s.  38  (2)).  In  determining  the  amount  of 
rent  the  Court  may  have  regard  to  the  value  of  a  sur- 
rendered lease:  In  re  Bawlins,  L.  R.  1  Eq.  287;  but 
not  of  a  voluntary  expenditure  already  incurred  by 
the  would-be  lessee:  In  re  Chawncr,  (1892)  2  Ch.  192. 
If  the  lease  is  of  minerals,  one-fourth  of  the  rent  Lea$$  of 
must  be  set  aside  and  invested,  if  the  person  entitled  to  *"*  '  ' 
the  rent  is  entitled  to  work  the  mineral  for  his  own 
benefit;  otherwise  three-fourths  are  to  be  set  aside 
and  invested,  and  this  must  be  provided  for  in  the 
lease:  (s.  38  (3)),  and  see  s.  47  infra. 

The  lease  in  every  case  must  be  by  deed,  and  the  Ltate  to  be  by 
lessee  must  execute  a  counterpart:   (s.  38   (4) ) ;  see 
also  s.  75,  infra.    It  must  also  contain  a  condition  for 
re-entry  on  non-payment  of  rent  for  28  days  or  less:  condition  for 
(s.  38  (5)).      Special  stipulations,  covenants  or  con- '^^^ '^''* 
ditions  may  also  be  inserted:  (s.  39).      Where  a  lease  ewmanti, 
was  conditioned  on  the  lessee  making  roads,  the  Court 
sanctioned  it:  In  re  Chambers,  28  Beav.  653;  and 
where  land  on  which  was  erected  certain  hotel  pro- 
perty was  devised  to  a  trustee  upon  trust  **  to  grant 
**  any  lease  or  leases  thereof  upon  such  terms  and 
**  eonditions  as  he  shall  think  best,"  and  to  pay  the 
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rents,  issaes  and  profits  to  a  tenant  for  life  and  after 
her  death  on  trust  to  convert  the  same  and  divide  ihe 
proceeds  of  such  conversion  among  remaindermen^ 
and  a  renewal  of  the  license  was  in  danger  of  being 
refused  owing  to  the  unsatisfactory  condition  of  the 
premises,  the  Court  on  the  application  of  the  trustee 
with  the  consent  of  the  life  tenant  sancticmed  the 
grant  of  a  building  lease  for  30  years,  in  which  the 
lessee  covenanted  to  expend  the  sum  of  £500  forth- 
with and  to  pay  a  premium  of  £925  within  five  years 
of  the  commencement  of  the  lease,  on  condition 
of  the  premium  being  regarded  as  capital  and  applied 
in  reduction  of  a  mortgage  existing  on  the  premises: 
In  re  Stevens,  21  W.  N.  149. 

Parts  or  the  whole  of  the  settled  land  may  be 
leased  from  time  to  time:  (a  40),  and  any  leases 
granted  under  Part  IV  of  the  Act  or  otherwise,  may 
be  surrendered  and  renewed:  (s.  41). 

The  Court  may  also  authorise  preliminary  con- 
tracts for  leases  and  any  of  the  terms  in  such  con- 
tracts may  be  varied  in  the  leases:  (s.  42) ;  but  the 
Court  will  only  sanction  contracts  in  conformity  with 
the  Act:  Oust  v.  Middleton,  3  De  G.  P.  &  J.  33. 

Further  the  Court  may  exercise  the  i)ower  of 
authorising  leases  by  approving  of  particular  leases 
or  by  vesting  the  power  in  trustees :  (s.  43) .  Evidence 
must  be  produced  to  enable  the  Court  to  ascertain  the 
nature,  value  and  circumstances  of  the  estate  and 
the  terms  on  which  the  lease  should  be  authorised: 
(s.  44).  The  Court  may  then  direct  who  is  to  be  the 
lessor:  (s.  45).  Powers  of  leasing  may  be  vested  in 
trustees:  (s.  46  (1) ) ;  but  the  Court  may  impose  con- 
ditions thereon:  (s.  46  (2)).  Where  power  to  lease 
is  given  subject  to  the  consent  of  any  person,  it  is 
no  ground  for  the  interference  of  the  Court  that  the 
person  named  has  arbitrarily,  but  not  maliciously, 
refused  his  consent :  In  re  Hvrle,  2  H.  &  M.  196 ;  and 
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sometimes  it  is  advisable  to  obtain  the  Master's  ap-  act  no.  17, 

1808. 

proval  of  a  model  lease :  Attorney-Oeneral  v.  Ch.  Ch. 
Oxford,  3  Giff.  514. 

Minerals  may  be  excepted  from  leases,  and  any  Minenu  may 
rights  or  privileges  may  be  reserved,  and  the  lessee  ^  •'*•''**'• 
may  be  required  to  enter  into  any  covenants  and  sub- 
mit to  any  restrictions  the  Court  deems  advisable: 
(8.  47). 

Under  s.  68  (1),  Any  of  the  following  persons,  Jj«m««w 
that  IS  to  say : — 

a.  A  person  entitled  in  his  own  right  or  in  right 
of  his  wife  to  the  receipt  of  the  rents  and  profits  of 
any  settled  estates. 

i.  For  an  estate  for  any  life ;  or 

ii.  For  a  term  of  years  determinable  with  any  life 
or  lives;  or 

iii.  For  any  greater  estate. 

(Unless  the  settlement  expressly  declares  that  such 
person  may  not  make  such  demise;  cf.  In  re  Peakef 
(1893)  3  Ch.  430;  Taylor  v.  Taylor,  L.  E.  20  Eq, 
297);  and 

b.  A  person  entitled  to  the  possession  or  to  the  0/  uMettud 
receipt  of  the  rents  and    profits   of    any   unsettled 
estates. 

i.  As  tenant  in  tail  after  possibility  of  issue  ex- 
tinct;  or 

ii.  As  tenant  by  the  courtesfy;  or 

iii.  In  right  of  a  wife  who  is  seised  in  fee 

May  without  any  application  to  the  Court,  de- 
mise the  same  or  any  part  thereof  from  time  to  time 
for  any  term  not  exceeding  10  years  to  take  effect  in 
possession  at  or  within  one  year  next  after  the  making 
thereof. 

Such  leases  are  to  be  by  deed:   (s.  68   (2)),  and  leoiettob^bv 
must  reserve  the  best  rent  that  can  reasonably  be 
obtained,  without  any  fine  or  benefit  in  the  nature 
of  a  fine,  and  this  rent  shall  be  incident  to  the  im- 
mediate reversion:   (s.  68   (2)).      These  provisions, 
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ACT  No.  17, 
1898. 


Temu  of  leatei. 


Counterpart. 


Againri  whom 
lease  valid. 


Declaration  to 
the  contrary. 


Renewahle 
leaseholds  of 
persons  under 
disahilUy. 


as  to  the  best  rent '  must  be  rigidly  observed:  cf. 
Chandler  v.  Bradley,  (1897)  1  Ch.  315;  Middlemas 
V.  Stevens,  (1901)  1  Ch.  574;  Boyce  v.  Edbrooke, 
(1903)  1  Ch.  836.  Such  leases  also  shall  not  be 
made  without  impeachment  of  waste:  (s.  68  (3)). 
A  lease  containing  a  covenant  to  repair  and  keep  in 
repair  **  fair  wear  and  tear  and  damage  by  tempest 
excepted  "  is  void  as  being  with  impeachment  of 
waste:  Davies  v.  Davies,  38  Ch.  D.  499,  and  as  to 
waste:  See  post,  p.  332.  As  to  covenant  allow- 
ing removal  of  trade  fixtures  and  effect  there- 
of: See  In  re  Hulse,  Beattie  v.  Hulse,  (1905) 
1  Ch.  406.  Moreover  such  leases  must  con- 
tain a  covenant  for  payment  of  rent  and  such 
other  usual  and  proper  covenants  as  the  lessor  thinlra 
fit  and  also  a  condition  of  re-entry  on  non-payment  of 
the  rent  for  a  period  of  28  days  after  it  becomes  due 
or  some  less  period:  (s.  68  (3)) ;  and  a  counterpart 
must  also  be  executed:  (s.  68  (4));  but  the  execu- 
tion of  the  lease  will  be  sufficient  evidence  that  such 
counterpart  has  been  duly  executed:  (s.  75). 

Such  demises  will  be  valid  against  the  person  grant- 
ing them  and  all  persons  claiming  after  them  in  the 
settlement  or  if  of  unsettled  lands  then  against  the 
wife  and  all  persons  claiming  through  her:  (s.  69); 
see  also  Apportionment  Act,  1905,  ante. 

The  Court  may  exercise  the  powers  given  it  by  this 
Act  notwithstanding  any  declaration  to  the  contrary 
by  the  settlors:  (s.  77). 

Under  Part  V,  (ss.  82-90),  renewable  leaseholds  of 
persons  under  disability  are  dealt  with. 

An  infant's  or  married  woman's  leasehold  may  be 
surrendered  and  renewed  by  order  of  the  Court  on 
motion  or  summons  by  the  infant,  or  his  guardian, 
or  some  other  person  on  his  behalf,  or  by  such  married 
woman:  (s.  82).  Charges  of  renewal  are  to  be 
charged  on  the  estate :  (s.  83) ;  and  the  renewed  leases 
are  to  be  to  the  same  uses:  (s.  84).  Where  an  infant 
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or  married  woman  would  be  bound,  (if  not  under  ^^^^'  ^^' 
a  disability),  by  a  covenant  or  agreement  to  renew 
any  lease,  they  may  obtain  leave  to  do  so  by  petition 
to  the  Court:  (s.  85).  If  persons  who  are  bound  to 
renew,  are  out  of  the  jurisdiction,  upon  petition  by 
the  person  entitled,  the  renewals  may  be  made  by  a 
I>erson  appointed  by  the  Court  in  the  name  of  the 
I)erson  who  ought  to  have  renewed:  (s.  86).  The 
Court  may,  however,  direct  a  suit  to  be  instituted  to 
establish  the  right  of  the  party  seeking  the  renewal: 
(S.86  (3)). 

All  fines  are  to  be  paid  before  the  execution  of  the  whenfinettobe 
renewal:   (s.  87),  and  when  executed  the  fines  and  ^ 
premiums  after  deduction  of  incidental  expenses  are 
to  be  applied  for  the  infant,  married  woman,  or  per-  Premium$. 
son  absent  from  the  jurisdiction  as  the  Court  directs : 
(s.  88).      The  surrenders  and  leases  are  made  valid  £ll^«."'^ 
as  if  made  by  persons  under  no  disability:  (s.  89). 
The  Court  also  provides  for  the  payment  of  costs  out  cotu. 
of  the  land  or  rents:  (s.  90). 

For  s.  110  of  this  Act :  See  Tenancy  at  unll,  ante 
p.  64. 

Part  VII,   (ss.  111-116),  of  this  Act  deals  with  covemmu  to 

.  mi  .  .       ,     .        .    iruure. 

covenants  to  msure.  The  sections  comprised  in  it 
consolidate  ss.  5-10  of  the  Trust  Property  Act,  (26 
Vic.  No.  12),  which  reproduced  ss.  4-9  of  22  &  23 
Vic.  c.  35.  The  last-mentioned  Act  was  repealed  by 
B.  71  of  the  Conveyancing  Act  of  1881,  (44  &  45 
Vic.  c.  41),  on  s.  14  of  which  the  local  Forfeiture  of 
Leases  Act,  (ante)  was  largely  modelled.  Cf.  For- 
feiture of  Leases  Act,  1901,  ante;  Forfeiture  and 
Validation  of  Leases  Act,  1905,  ante  p.  188. 

By  s.  Ill  the  Court  of  Equity  is  empowered  to  re-  Relief  againtt 
lieve  against  forfeiture  in  case  of  breach  of  covenant  Jj^?**  '^ 
to  insure  against  fire  where  no  loss  or  damage  by  fire 
has  happened,  and  it  appears  that  the  breach  has 
occurred  through  accident  or  mistake  or  otherwise, 
without  fraud  or  gross  negligence,  and  at  the  time  of 
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Act  No.  17, 
ISM. 


Elf  Hi  of  rdief. 


Informal  U^ 
suranee. 


ProUeUonof 
purehater. 


Stdiont  111  to 
116 — when  ap' 
plicabU, 


MitceUtUMOHi. 


Btlsass  of  part 
of  land  from 
rmteJutrgt. 


the  application  to  the  Ckmrt  there  is  an  insurance  on 
foot  in  conformity  with  the  covenant  The  Court, 
however,  in  case  of  granting  relief  will  cause  a  reeord 
to  be  endorsed  on  the  lease:  (s.  112),  and  cannot  re- 
lieve more  than  once  in  respect  of  the  same  covenant : 
(s.  113).  This  provision  apparently  does  not  revive 
the  lease:  Howard  v.  Fanshawe,  (1895)  2  Ch.  581; 
cf.  this  relief  and  its  effect  with  that  referred  to  in 
8.  10  (2)  of  the  L.  &  T.  Act,  ante  p.  40,  and  cf. 
further  notes  to  Forfeiture  of  Leases  Act,  s.  1  (2), 
ante,  and  to  Forfeiture  and  Validation  of  Leases 
Act,  ante. 

The  Act  further  provides  that  the  lessor  is  to  have 
the  benefit  of  any  insurance  which  is  not  effected  in 
conformity  with  the  covenant :  (s.  114).  A  bona  fide 
purchaser  of  such  a  lease  is  also  protected  against 
any  breach  before  the  purchase,  if  he  received  from 
the  person  entitled  to  receive  the  rent,  a  written  re- 
ceipt for  the  last  payment  due  and  if  there  was  sub- 
sisting at  the  time  an  insurance  in  conformity  with 
the  covenant:  (s.  115).  The  lessor  or  his  representa- 
tives, are,  however,  left  any  remedies  they  may  have 
for  breach  of  covenant  against  the  lessee  or  his  re- 
presentatives:  (s.  115  (2)).  These  provisions  apply 
to  terms  of  years  absolute  or  determinable  on  a  life 
or  otherwise,  and  also  to  a  lease  for  the  life  of  the 
lessee  or  of  any  other  person:  (s.  116). 

Part  VIII,  (ss.  117-121),  contains  a  number  of  mis- 
cellaneous provisions.  By  s.  120  it  is  provided  that 
a  release  of  part  of  hereditaments  from  a  rent  chaise, 
does  not  extinguish  the  whole  charge,  but  shall 
operate  only  to  bar  the  right  to  recover  any  part  of 
the  rent  charge  out  of  the  hereditaments  released, 
without  prejudice,  nevertheless,  to  the  rights  of  all 
persons  interested  in  the  hereditaments  remaining 
unreleased  and  not  concurring  in  or  confirming  the 
release. 
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Trustee  Act,  {No.  4  of  1898) .  a^no.  4. 

IBy  s.  15,  trustees  of  any  leaseholds  which  are  re-  ^^^®*  *'» 
eicvable  from  time  to  time,  either  under  any  covenant  TrmtM  ah. 
r    contract,  or  by  custom  or    usual    practice,    may 
btain,  and,  if    so    required    by    any    person  bene-  Trutuet  of  «- 
cia-Uy    interested,    use    their    best    endeavours    to  hoid$  may 
btain     renewed     leases     on     the     customary     and  '**^* 
easonable     terms,     and     may     for    that    purpose 
oncur    in    surrenders;    but    this    is    not    to  apply 
o     the    case    where   by    a   settlement    or    will    the 
[>erson  in  possession  for  life  or  other  limited  interest 
s  entitled  to  enjoy  the  same  without  any  obligation 
to   renew  or  contribute  to  the  expense  of  renewing. 
If  any  money  is  required  for  such  renewal,  the  trustee  Monw—how 
may  pay  it  out  of  moneys  in  his  hands  for  the  persons  "'^^' 
beneficially  interested,  or  raise  it  by  mortgage:   (s. 
16). 

Trustees  of  a  simple  trust  where  cestui  que  trust  is  Trutue^  p<mf 
in  possession  have  no  power  of  leasing,  except  with®'**^"^* 
the  concurrence  of  the  cestui  que  trust:  Lewin  on 
Trusts  (11th  ed.)  p.  727;  but  in  certain  cases  may,  it 
seems,  lease  lands  in  the  fair  management  of  the 
estate:  Ih. 

WUls,  Probate,  and  Administration  Act,  1898,        wuu,  Probau, 
{No,  13  of  1898).  t^liJ^^ft' 

Under  s.  56  it  is  provided  that  lands  in  respect  of 
which  administration  has  been  granted  shall  not  be 
leased  for  a  longer  term  than  three  years  by  the  ad-  AdnUnidra- 
ministrator  without  the  consent  of  all  persons  hene- uaiing!^ '^ 
ficially  interested  or  the  order  of  the  Court  which 
may  impose  such  conditions  as  it  shall  think  fit  subject 
to  appeal.  The  Court  has  power  to  sanction  a  lease 
for  more  than  three  years  by  an  administratrix  cum 
testamento  annexo:  Be  Hensley,  9  B.  C.  64.-  Under 
this  section  general  leave  to  sell  or  lease  could  not  be 
obtained  but  it  was  necessary  to  make  a  substantive 
application  on  motion:  Kelly  v.  Toohey,  21  N.S.W. 
Eq.  33;  16  W.  N.  173;  but  now  it  is  provided  by  Act 
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Dittribution  of 
e$tate  by  execu- 
tors, etc. 


isSs.^^'  ^''  ^^'  38  ^^  1^^'  «•  *'  ^^^^  *^®  Court  may,  in  grantini? 
administration,  or  by  other  order,  authorise  the  ad- 

AmendingAei,  ministrator  Or  the  executor,  in  case  of  partial  in- 
testacy, to  lease  all  or  any  of  the  deceased's  lands 
subject  to  or  without  conditions.  This  Act  also 
validated  any  leases,  etc.,  which  had  been  authorised 
before  the  passing  of  the  Act :  s.  2. 

By  s.  94  it  is  enacted  that  where  an  executor  or 
administrator  liable,  as  such,  under  any  lease,  or 
agi'cement  for  a  lease,  or  any  conveyance,  on  chief 
rents,  or  rent  charges,  or  agreement  for  such  con- 
veyance, granted  or  assigned  to  or  made  and  entered 
into  with  the  testator  or  intestate  whose  estate  is 
being  administered,  to: — 

a.  The  rents,  covenants,  or  agreements  contained 
in  any  such  lease,  or  agreement  for  a  lease ;  or 

b.  The  rents,  covenants,  or  agreements  contained 
in  any  such  conveyance,  or  agreement  for  such  con- 
veyance, whether  any  such  rent  be  by  limitation  of 
use,  grant,  or  reservation: — ^has 

i.  Satisfied  all  such  liabilities  under  the  said  lease, 
or  conveyance,  or  agreement  for  a  lease,  or  for  a 
conveyance,  as  may  have  accrued  due  and  been 
claimed  up  to  the  time  of  the  assignment  or  convey- 
ance hereinafter  mentioned;  and 

ii.  Set  apart  a  sufficient  sum  to  answer  any  future 
claim  that  may  be  made  in  respect  of  any  fixed  and 
ascertained  sum,  covenanted  or  agreed  by  the  lessee 
or  grantee  to  be  laid  out  on  the  property  demised  or 
conveyed,  or  agreed  to  be  demised  or  to  be  conveyed, 
although  the  period  for  laying  out  the  same  may  not 
have  arrived;  and 

iii.  Assigned  the  lease,  or  agreement  for  a  lease, 
or  conveyed  such  property  or  assigned  the  agreement 
for  such  conveyance  as  aforesaid  to  a  purchaser, 

He  may  distribute  the  estate  of  the  testator  or 
intestate  remaining  in  his  hands,  amongst  the  parties 
entitled  thereto  respectively,  without  appropriating 
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any  part  or  any  further  part  thereof,  as  the  case  ^^^^'  **' 
may  be,  to  meet  any  future  liability  under  any  such 
lease,  or  conveyance,  or  agreement  for  a  lease,  or  for 
a  conveyance:  (1)  And  an  executor  or  administrator, 
so  distributing  such  estate,  shall  not  after  having 
made  or  executed  such  conveyance  or  assignment,  and 
having  where  necessary  set  apart  such  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent 
claim  under  any  such  lease,  or  conveyance,  or  agree- 
ment for  a  lease,  or  for  a  conveyance:  (2). 

Lunacy  Act,  {No.  45  of  1898).  zumeyAct, 

The  management  of  lunatics'  estates  was  originally 
provided  for  by  11  Geo.  IV  &  1  Will.  IV  c.  65, 
(adopted  in  N.S.W.  by  5  Will.  IV  No.  8).  This  Act 
is  now  included  in  England  in  the  Consolidating  and 
Amending  Lunacy  Act  of  1890,  (53  &  54  Vic.  c.  5). 
The  old  Act  as  adopted  in  N.S.W.  was  repealed  and 
substantially  re-enacted  by  the  Lunacy  Act,  42  Vic. 
No.  7,  (now  consolidated  in  Act  No.  45  of  1898). 
For  the  repealed  Acts:  See  Watkin's  Real  Estate 
Acts,  pp.  84,  127. 

An  insane  person  is  defined  in  s.  3,  as  being  any  ••  inmne  pw- 
person  who  has  been  found  or  declared,  whether  by  '^'** 
inquisition  or  under  this  Act,  or  under  any  Act 
hereby  repealed,  to  be  insane  or  of  unsound  mind 
and  incapable  of  managing  himself  or  his  affairs. 
Where  an  insane  person  has  suflBciently  recovered  his 
sanity  to  have  the  management  of  himself,  but  re- 
mains incapable  of  managing  his  affairs  through 
mental  infirmity  arising  from  disease  or  age,  the 
Court  can  supersede  the  order  declaring  him  to  be 
insane  so  far  as  his  person  is  concerned,  and  leave  It 
in  force  as  to  his  estate:  In  re  an  insane  person,  20 
N.S.W.  Eq.  84;  15  W.  N.  324. 

By  8.  103  the  Court  may,  on  finding  a  person  in-  Per»on$  ineap- 
capable  through  mental  infirmity  arising  from  disease  ing  tMir  again. 
or  age  of  managing  his  affairs,  make  orders  for  the 
care  and  management  of  his  property,  as  if  he  were 
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iSsf^**^'  *^  insane  person,  and  may  appoint  any  person  to 
undertake  the  care  and  management  of  his  property 
under  its  direction.  The  person  so  appointed,  sub- 
ject to  the  orders  of  the  Court,  shall  have  the  same 
powers  and  be  subject  to  the  same  obligations  and 
control  as  a  committee  of  the  estate  of  an  insane  per- 
son, and  the  powers  and  provisions  contained  in  this 
Act  relating  to  the  management  and  administration 
of  the  estates  of  insane  persons  shaU  likewise  apply. 
The  Court  has  no  jurisdiction  to  make  any  order 
under  this  section  except  where  it  has  been  proved  to 
the  satisfaction  of  the  Court  that  a  person  is  through 
mental  infirmity  arising  from  disease  or  age  incapable 
of  managing  his  affairs;  where  such  is  the  case  the 
Court  will  make  a  declaration  to  that  effect  and  ap- 
point a  person  to  undertake  the  care  and  management 
of  the  property:  In  re  MacMillan,  20  W.  N.  20. 

Matter't  pcwrt      By  s.  126  it  is  provided  that  the  Master  in  Lunacy 

a*  to  property  •'  *  ••' 

ofpatunu.  shall  havc  the  management  and  care  of  the  property 
of  every  insane  patient,  and  in  addition  to  other 
powers  and  duties  necessary  and  incident  to  such 
management  and  care,  may  exercise  the  following 
powers  and  perform  the  following  duties  with  respect 
to  the  estate  of  every  insane  patient,  that  is  to  say, 
namely: — (a)  Receive  moneys,  rents,  incomes  and 
profits  of  real  and  personal  property  and  distrain  for 
rent.  (6)  Demise  land  for  a  term  not  exceeding  five 
years,  at  such  rent  and  on  such  conditions  as  he  may 
think  fit.  (c)  Sell,  realise  and  mortgage,  etc.,  where 
the  value  does  not  exceed  £500.  (d)  Settle,  adjust, 
and  compromise  a  demand  not  exceeding  £500  made 
by  or  against  the  estate.  (e)  Carry  on  a  business 
which  the  patient  carried  on,  etc.  (/)  Agree  to  an 
alteration  of  the  conditions  of  a  partnership,  etc. 
{g)  Complete  a  contract  for  the  performance  of  which 
the  patient  was  liable,  or  enter  into  an  agreement 
terminating  that  liability,  (h)  Sequestrate  the  estate 
of  a  patient,  etc.    (i)  Bring  and  defend  actions,  suits 
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and    other    proceedings    on    behalf    of    a    patient.  ^^^^'  **• 
(j)  Bring  lands  under  the  Real  Property  Act,  etc. 

Under  s.  127  the  Master  may  apply  to  the  Court  Maturmay 
for  and  the  Court  may  give  directions  with  respect  to  couH%toth» 
the  exercise  of  such  powers  as  the  Court  or  a  commit-  ^Si^, 
tee  is  given  under  the  Act. 

By  s.  128  the  Master  is  empowered  to  exercise  such  Matur  may 
powers  over  a  patient  ^s  estate  committed  to  his  care  mwu.       "" 
as  the  patient  himself  could  exercise,  and  to  execute 
and  sign  aU  deeds  and  instruments,  and  the  same  shall 
be  as  effectual  as  if  done  by  the  patient  when  sane, 
and  all  persons  dealing  with  the  Master  in  respect 
of  any  estate  over  which  he  has  assumed  control,  shall  nasofpenm 
be  as  fully  protected  as  if  the  owner  of  the  estate  mS."^ 
were  a  patient  at  the  time  of  the  dealing,  although 
he  is  not  in  fact  a  patient,  etc. 

By  s.  129  if  any  real  or  personal  property  of  an 
insane  patient  be  wrongfully  held,  etc.,  or  injured, 
or  if  any  sum  of  money  be  due  and  owing  to  such 
patient  by  any  person,  the  Master  may  claim  and  ^dingptw^ 
recover  possession  of  such  property  or  damages  for  ^^^  ^^ 
the  injury,  etc.,  thereof,  or  payment  of  the  said  sum, 
hy  summary  proceeding  on  complaint  before  a  Judge 
who  is  hereby  authorised  and  required  on  proof,  etc., 
to  make  an  order  requiring  the  defendant  to  give  up 
possession  of  such  property,  or  to  pay  reasonable  dam- 
ages for  the  injury,  etc.,  thereof,  or  to  pay  the  sum 
so  due  as  aforesaid,  and  in  default  of  compliance  with 
the  order,  to  order  in  the  same  or  a  subsequent  order 
that  the  defendant  be  committed  to  prison  for  any 
period  not  exceeding  six  months.  The  Judge  is  also 
empowered  to  grant  costs,  and  the  orders  under  this 
section  may  be  enforced  in  like  manner  as  any  judg- 
ment, decree,  or  order  of  the  Supreme  Court  at  law 
or  in  equity.  A  tenant  on  a  lunatic's  estate  may  be  watu.  ) 
restrained  on  petition  from  committing  waste,  no  bill 
being  filed :  In  re  Creagh,  1  Ball  &  B.  108 ;  see  also 
In  re  Chinnery's,  6  Ir.  Eq.  R.  469;  1  Jo.  &  Lat.  90. 
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Act  No.  45, 
1898. 


Pow9n  ex^rcii' 
abU  by  com- 
miUee  under 
order  of  Court. 


Section  150  provides  that  the  Court  may  by  ord^r 
authorise  and  direct  the  committee  of  the  estate  of 
an  insane  person  to  do  all  or  any  of  the  following 
things : — (a)  Sell  any  property  belonging  to  an  insane 
person.      (J)  Make  exchange  or  partition,  etc.       (c) 
Carry  on  any  trade  or  business  of  the  insane  person. 
(d)  Grant  leases  of  any  property  of  the  insane  person 
for  building,  agricultural,  or  other  purposes.        (c) 
Surrender  any  lease  and  accept  a  new  lease.    (/)  Ac- 
cept a  surrender  of  any  lease  and  grant  a  new  lease. 
(g)  Execute  any  power  of  leasing  vested  in  an  insane 
person  having  a  limited  estate  only  in  the  property 
over  which  the  power  extends.       (7i)  Perform   any 
contract  relating  to  the  property  of  the  insane  person 
entered  into  by  the  insane  person  before  he  became 
an  insane  person.       (i)  Surrender,  assign,  or  other- 
wise dispose  of,  with  or  without  consideration,  any 
onerous  property  belonging  to    the    insane    person. 
(j)  Exercise  any  power  or  give  any  consent  required 
for  the  exercise  of  any  power  where  the  power   is 
vested  in  the  insane  person  for  his  own  benefit,   or 
the  power  of  consent  is  in  the  nature  of  a  beneficial 
interest  in  the  insane  person.       (k)  Sequestrate  the 
estate  of  an  insane  person  under  the  provisions  of  the 
bankruptcy  laws.       (Z)  Bring  lands  under  the  Real 
Property  Act,  etc.       (m)  Bring  and  defend  actions, 
suits  and  other  proceedings  on  behalf  of  the  insane 
person.      The  Court  possesses  the  discretion  of  a  land- 
Prefertneetooid  lord  in  the  management  of  the  real  estate  of  lunatics 
and  infants  and  shall  exercise  it  in  making  lettings 
to  give  a  preference  to  the  old  tenant.      It  ought  not 
to  be  governed  solely  by  the  highest  bidding:  In  re 
Ball,  1  Moll.  141;  so  where  A.  agreed  by  letter  with 
the  agent  who  acted  for  the  committee  of  an  estate, 
to  take  a  lease  of  part  of  the  estate  for  a  term  of  three 
years,  and  no  formal  agreement  was  entered  into,  nor 
was  the  sanction  of  the  Master  in  Lunacy  obtained,- 
but  A.  was  let  into  possession  and  after  he  had  be^i 


tenant. 


Agreement  for 
leaee. 
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in  nearly  18  months  and  had  expended  a  considerable  aot  ko.  46, 

sum  in  repairs  and  improvements,  the  committee  gave 

him  six  months'  notice  to  quit,  upon  which  he  applied 

to  have  the  terms  of  his  arrangement  carried  into 

effect,  it  was  held  that  the  Court  could  make  an  order 

giving  effect  to  that  arrangement :  In  re  Wynne,  7  Ch. 

D.  229;  but  where  an  Act  of  Parliament  authorised 

A.  to  grant  leases  with  B.  's  written  consent,  B.  being 

a  lunatic,  as  the  Act  did  not  authorise  his  committee  wher$  lunatitft 

to  consent  for  him,  the  Court  would  not  sanction  aj^"*'***^ 

lease  with  the  consent  of  the  committee:  Ex  parte 

Smyth,  2  Swanst.  393;  but  cf.  s.  128  supra,  and  see 

also  s.  159  of  this  Act. 

The  question  of  reduction  of  rent  is  in  the  first  Redwtion  of 
instance  for  the  discretion  of  the  committee  or*^' 
guardian,  not  the  Court  or  Master:  Anon.  2  Moll. 
342;  see  also  Ex  parte  Town,  Turn.  &  R.  137;  and 
an  abatement  in  the  rent  paid  by  the  tenant  without 
a  reference,  was  allowed  on  the  application  of  the 
committee  under  the  circumstances  that  the  abate- 
ment was  reasonable  and  necessary  and  a  similar 
abatement  had  been  generally  made  in  favour  of 
neighbouring  farmers  in  the  district:  In  re  Fitch, 
1  Russ.  &  M.  354;  but  the  application  should  be  made 
by  the  committee  and  not  by  the  tenant:  Ih,  note  (a), 
355. 

See  Ex  parte  Tabbart,  6  Ves.  428,  where  an  agree- 
ment by  the  committee  of  a  lunatic  that  coal  under  a 
lunatic's  estate  should  be  worked  by  the  owner  of    ^  '*^ 
adjoitting  land  was  confirmed  under  certain  circum- 
stances. 

Where  the  committee  of  an  estate  permitted  the  when  eommme* 
solicitor  whom  he  employed  in  the  Lunacy  to  become  l^Su!^^ 
tenant  of  a  house  forming  part  of  the  lunatic's  estate, 
and  allowed  the  rent  to  be  in  arrears  for  four  years, 
none  having  in  fact  been  paid  except  by  means  of  a 
set  off  of  a  smaller  sum,  it  was  held  that  the  com- 
mittee was  personally  liable  to  make  good  the  de- 
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Act  No.  46, 
1898. 


Execution  of 
Uate  for  lanatie. 


Usage  as  to 
expenses  of 
Uas«y  etc. 


Properttf  ex- 
changed and 
renewed  lease 
to  l*e  to  same 
uses  as  before. 


Form  of  re- 
newal. 


ficiency:  Ex  parte  Swindell,  2  De  G.  M.  &  6.  91;  and 
a  committee  who  in  conjunction  with  the  wife  and 
heir-at-law  of  the  lunatic  had  let  the  estate  at  a  cer- 
tain rent  without  obtaining  the  sanction  of  the  Court, 
three  years  afterwards  upon  the  report  of  the  Master 
that  a  larger  rent  might  have  been  obtained,  was  held 
responsible  for  the  amount  of  such  larger  rent,  and 
ordered  to  pay  all  costs  occasioned  by  his  having  let 
the  property  at  an  undervalue :  In  re  Wilkins,  6  Jur. 
308. 

In  a  lease  made  between  a  lunatic  by  A.  and  B., 
his  two  committees,  and  other  parties  the  testimonium 
clause  was  **  In  witness  whereof  the  said  parties  to 
*'  these  presents  have  hereunto  set  their  hands  and 
**  seals."  A.  signed  his  name  against  one  seal  and 
B.  against  another.  The  attestation  clause  was 
**  Signed,  sealed  and  delivered  by  A.  and  B.,  in  the 
'*  presence  of,  etc.''  Held  that  the  lease  was  well 
executed  on  the  part  of  the  lunatic:  Lawrie  v.  Lees, 
7  A.  C.  19;  cf.  also  Ex  parte  Jermyn,  3  Swanst.  131; 
infra. 

Upon  granting  a  lease  of  the  lunatic's  estate,  the 
usage  is  that  the  committee  pays  the  expenses  of  the 
inquiry  and  the  lessee  of  the  lease :  Ex  parte  Prickets f 
3  Swanst.  130;  so  also  of  a  renewed  lease:  Ex  parte 
Barnes,  17  L.  J.  Ch.  436 ;  cf.  Ex  parte  Jermyn,  infra 
as  to  the  form  of  a  renewed  lease. 

By  s.  151  any  property  taken  in  exchange,  and  any 
renewed  lease  accepted  under  the  powers  of  this  Act, 
shall  be  to  the  same  uses  and  be  subject  to  the  same 
trusts,  charges,  etc.,  devises  and  conditions  as  the  pro- 
perty given  in  exchange  or  the  surrendered  lease  was 
or  would,  but  for  the  exchange  or  surrender,  have 
been  subject  to.  A  lease  renewed  for  the  benefit  of 
the  lunatic's  estate  ought  to  be  taken  in  the  name  of 
the  lunatic,  if  it  were  so  at  the  time  of  the  lunacy: 
but  if  originally  in  trust  for  the  lunatic,  then  of  the 
committee :  Ex  parte  Jermyn,  3  Swanst.  131. 
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Section  152  (1)  enacts  that  the  power  to  authorise  f^^^^-  **' 
leases  of  an  insane  person's  property  under  this  Act  act  no.  26, 
shall  extend  to  property  of  which  the  insane  person 
is  tenant  in  tail,  and  every  lease  granted  pursuant  to  E^^^nt  of  uat- 
any  order  under  this  Act  shall  bind  the  issue  of  the 
insane  person  and  all  persons  entitled  in  remainder 
and  reversion  expectant  upon  the  estate  tail  of  the 
insane  person  including  the  Crown,  and  every  person 
to  whom  from  time  to  time  the  reversion  expectant 
upon  the  lease  belongs  upon  the  death  of  the  insane 
person,  shall  have  the  same  rights  and  remedies 
against  the  lessee,  his  executors,  administrators  and 
assigns,  as  the  insane  person  or  his  committee  would 
have  had.  (2)  Leases  authorised  to  be  granted  and 
accepted  by  or  on  behalf  of  an  insane  person  under 
this  Act  may  be  for  such  number  of  lives  or  such  term 
of  years,  at  such  rent,  and  subject  to  such  reserva- 
tions, covenants  and  conditions  as  the  Court  may 
order.  (3)  Fines  or  other  payments  on  the  renewal 
of  leases  may  be  paid  out  of  the  estate  of  the  insane 
person,  or  charged  with  interest  on  the  leasehold  pro- 
perty, as  the  Court  may  order. 

By  8.  166  it  is  provided  that  every  conveyance.  iMueMmads 

n  ,.  .     '  under  Act, 

lease,  surrender,  transfer,  charge,  or  other  disposition  valid. 
made,  or  accepted,  or  executed,  and  every  payment 
made  under  this  Act,  shall  be  valid  to  all  intents  and 
binding  upon  all  persons  whomsoever;  and  this  Act 
shall  be  a  full  indemnity  and  discharge  to  all  persons 
for  all  acts  and  things  done  or  permitted  to  be  done 
in  pursuance  thereof,  or  of  any  order  of  the  Court 
made  or  purporting  to  be  made  under  this  Act. 

The  Bankruptcy  Act,  {No.  25  of  1898).  Bftntruptey 

Ad, 

Under  s.  10  (1)  of  this  Act,  on  a  sequestration 
order  being  made  the  property  of  the  bankrupt  vests 
in  the  official  assignee,  and  by  s.  10  (7)  it  is  provided  f^^a/ation 
that  all  actions  or  proceedings  at  law  or  in  equity  *'*^'*^- 
commenced  by  the  bankrupt,  (except  certain  personal 
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ACT  No.  25,  actions),  shall  be  stayed  until  the  official  assignee 
elects  whether  he  will  continue  the  same,  and  this 
election  must  be  exercised  within  four  weeks  of  notice 
to  that  effect  served  by  the  defendant;  otherwise  the 
action  or  proceedings  are  deemed  to  be  abandoned- 
See  also  ss.  63  and  64  as  to  powers  of  the  official 
assignee. 

Power  to  ttay  By  scctiou  10  (5)  it  is  enacted  that  the  Court  may 

legal  pro- 

at  any  time  after  the  presentation  of  a  bankruptcy 


petition,  upon  such  conditions  as  it  thinks  fit,  stay 
any  action,  execution,  or  other  legal  process  against 
the  property  or  person  of  the  debtor,  and  may  dis- 
charge him  out  of  custody,  and  any  Court  in  which 
proceedings  are  pending  against  a  debtor,  may,  on 
proof  that  a  bankruptcy  petition  has  been  presented 
by  or  against  the  debtor,  either  stay  proceedings  or 
allow  them  to  continue  on  such  terms  as  it  may  think 
fit.  It  was  held  in  England  that  a  landlord's  dis- 
tress for  rent  was  not  liable  to  be  restrained  as  "  exe- 
*'  cution  or  other  legal  process:"  In  re  Fanshaw,  Ex 
parte  Birmingham  etc,  L.  R.  11  Eq.  615;  but  see 
s.  50  infra.  As  to  the  power  of  the  Court  to  restrain 
a  gas  company  from  distraining  for  money  due  for 
supply  of  gas :  cf.  In  re  Roberts,  Ex  parte  HiU,  6  Ch. 
D.  63;  infra. 
No  dittrett  for  Scctiou  50  providcs  that  no  distress  for  rent  which 
has  accrued  due  before  the  date  of  the  sequestration 
order  shall  be  levied  or  proceeded  with  as  against  the 
estate  of  the  bankrupt  after  the  sequestration  order, 
but  the  landlord  shall  receive  out  of  the  estate  so 
much  rent  as  was  due  or  accruing  due  or  as  by  thi.s 
Act  is  made  provable,  but  for  a  period  not  exceeding? 
three  months,  and  may  prove  and  share  ratably  with 
other  creditors  for  the  balance.  This  section  is  a 
re-enactment  of  60  Vic.  No.  29,  s.  2  (11),  and  of  51 
Vic.  No.  19,  s.  50,  which  reproduced  s.  41  of  the  Act 
5  Vic.  No.  17.  Under  the  last-mentioned  section  the 
Privy  Council  decided  that  where  a  landlord  dis- 
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trained  for  rent  on  a  tenant's  goods  immediately  be-  j"^^***^' 
fore  the  same  were  seized  by  a  bill  of  sale  holder  and 
two  days  later  the  tenant's  estate  was  sequestrated 
and  the  bill  of  sale  holder  removed  the  goods,  the 
section  only  prohibited  distraint  on  goods  fornaingg^^' 
part  of  an  insolvent  estate  and  not  on  the  goods  of 
a  stranger:  RaUton  v.  Wood,  15  A.  C.  363;  11  N.S.W. 
474;  7  W.  N.  26,  over-ruling  Cohen  v.  Slade,  12 
S.  C.  R.  88.  See  also  BrocMehurst  v.  Lawe,  7  E.  & 
B.  176;  cf.  In  re  Bew,  Ex  parte  Bull,  18  Q.  B.  D.  642 ; 
and  it  has  further  been  held  that  where  goods  of  a 
third  party  on  the  premises  of  a  bankrupt  have  been 
distrained  on  for  rent  at  the  time  of  the  act  of  bank- 
ruptcy, the  goods  are  not  within  the  possession,  order, 
or  disposition  of  the  bankrupt  within  the  meaning  of 
s.  52  (e)  of  this  Act:  Sacker  v.  Chidley,  11  Jur.  (N. 
S.)  654. 

The  rent  must  be  bona  fide  and  not  rent  in  name  whta  u  rent. 
only:  In  re  Thompson,  Ex  parte  WUliams,  7  Ch.  D. 
138;  In  re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335; 
In  re  Bowes,  Ex  parte  Jackson,  14  Ch.  D.  725 ;  In  re 
Knight,  Ex  parte  Voisey,  21  Ch.  D.  442.  A  gas 
company  empowered  by  its  Act  to  distrain  only  by 
way  of  execution  for  money  due  for  gas  supplied,  is 
not  a  **  landlord  *'  within  the  meaning  of  the  section 
and  distress  by  it  will  be  restrained  as  a  **  legal  pro- 
cess "  under  s.  10  (5) :  In  re  Roberts,  Ex  parte 
EUl,  6  Ch.  D.  63 ;  but  cf.  In  re  Peake,  Ex  parte  Harri 
son,  13  Q.  B.  D.  753 ;  and  see  In  re  Fanshaw,  Ex  parte 
Birmingham  etc.,  L.  R.  11  Eq.  615,  where  the  power 
of  distress  was  the  same  as  that  of  a  **  landlord  "  and 
th^  Court  held  it  could  not  be  restrained  as  an  execu- 
tion or  other  legal  process.  Cf.  also  the  effect  of 
these  decisions  on  s.  65  of  the  Australian  Gaslight 
Company's  Act,  post,  and  on  ss.  88,  89,  and  105,  of 
the  Metropolitan  "Water  and  Sewerage  Act,  (43  Vic. 
No.  32),  post. 

A  landlord  may  prove  preferentially    for    three  ^jl^  ^ 
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Act  No.  25, 

1898. 


DehU  due  to 
Crown. 


Land  Tax. 


Rates. 


Wages. 


WfuU  the  land- 
lord may  claim. 


months'  rent  although  at  the  date  of  the  sequestration 
order  there  were  no  goods  of  the  bankrupt  on  which 
distress  could  be  levied:  Re  Garling,  Ex  parte  Bray, 
14  N.S.W.  Bey.  7;  3  B.  C.  72;  cf.  In  re  WhitteU, 
Legge  441;  see  also  notes  to  s.  39  (2),  L.  &  T.  Act, 
ante  p.  123. 

Where  a  debt  is  due  to  the  Crown  and  a  writ  of 
extent  has  been  issued  therefor,  prior  to  the  assign- 
ment, this  debt  is  paid  in  full ;  but  if  the  Crown  elects 
to  prove  under  the  Bankruptcy  Act,  it  is  bound  by 
it,  and  has  no  priority :  Re  Martin,  Ex  parte  The  Com- 
missioners, 5  S.  R.  181,  and  cases  therein  cited.  See 
also  Re  Kwong  Tack,  21  N.S.W.  Bey.  1.  In  cases  of 
debt  for  Land  Tax  the  Crown  on  coming  under  the 
Act  ranks  as  a  secured  creditor :  Re  Martin,  supra,  at 
197;  see  also  s.  54  (1)  of  Land  and  Income  Tax  Act, 
(59  Vic.  No.  15) ;  and  s.  7  of  Bankruptcy  Act.  So 
also  debts  for  municipal  rates:  Re  Mercantile  Build- 
ing etc.,  Co.,  9  B.  C.  10;  s.  154  of  No.  23  of  1897.  As 
to  debts  for  water  and  sewerage  rates:  cf.  Re  The 
Centennial  Investment  etc.  Co.,  3  B.  C.  27;  s.  31  of 
43  Vic.  No.  32;  but  cf.  also  Re  Martin,  Ex  parte  Th^i 
Commissioners,  5  S.  R.  at  193,  200;  22  W.  N.  62. 
Debts  for  wages  of  clerks,  servants,  labourers,  etc., 
for  services  rendered  within  six  months  of  sequestra- 
tion and  not  exceeding  £50,  are,  however,  entitled  to 
priority  over  the  landlord's  preferential  claim  for 
rent :  See  s.  48  of  Bankruptcy  Act. 

Under  the  corresponding  section  of  5  Vic.  No.  17, 
it  was  decided  that  a  landlord  could  only  establish  a 
preferential  claim  under  that  section  for  such  rent 
as  he  could  have  distrained  for.  In  that  case,  having 
determined  the  lease  in  pursuance  of  a  clause 
authorising  him  to  do  so  and  having  entered  on  the 
demised  premises,  he  was  not  in  a  position  to  distrain 
at  the  time  of  the  sequestration  order  unless  by  8 
Anne  c.  14,  s  6,  {post  p.  340),  the  terms  of  which 
semble  only  apply  to  the  determination  of  a  tenancy 
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by  lapse  of  time  or  perhaps  by  notice  to  quit.  The  act  no.  25, 
Statute  of  Anne,  however,  by  s.  7  only  applies  during 
the  continuing  possession  of  the  insolvent:  In  re 
Whittell,  Legge  441 ;  and  a  landlord  cannot  prove  in 
the  bankruptcy  of  a  sub-tenant  for  rent  due  from  his 
tenant:  Re  Fisher,  Ex  parte  Simmons,  S.  M.  H.  29 
April,  1890;  Salusbury's  Bey.  Pr.  395. 

When  any  rent  or  other  payment  falls  due  aX  Apportionment 
stated  periods  and  the  order  of  sequestration  is  made 
at  any  time  other  than  at  one  of  these  periods,  the 
person  entitled  to  the  rent  or  payment  may  prove  for 
a  proportionate  part  thereof  up  to  the  date  of  the 
order  as  if  the  rent  or  payment  grew  due  from  day 
to  day:  R.  19,  Schedule  III,  Bankruptcy  Act,  1898; 
see  also  In  re  Howell,  (1895)  1  Q.  B.  844;  and  cf. 
In  re  Leeks,  (1902)  2  Ir.  R.  339;  cf.  Apportionment 
Act,  1905,  ante  p.  171.  As  to  leases  executed  before 
this  enactment:  Cf.  Ross  v.  Beaudry,  (1905)  A.  C. 
570. 

In  England  a  landlord  was  entitled  to  distrain  even 
after  bankruptcy  and  by  s.  42  of  46  &  47  Vic. 
c.  52,  and  s.  28  of  Bankruptcy  Act,  1890,  he  is  stiD 
entitled  to  distrain  after  bankruptcy,  but  only  for  six  Difference  in 
months'  rent.  Note  the  difference  in  the  local  Statute 
which  forbids  distress  for  rent  which  accrued  due 
before  the  sequestration  thus  rendering  inapplicable 
a  great  number  of  English  decisions. 

Unless  the  0.  A.  who  remains  in  possession  dis-  Dxorete  on 
claims  the  lease,  (s.  62,  infra),  the  landlord  has  a  "  " 
right  as  against  him  to  distrain  for  rent  accruing  due 
after  the  sequestration  order:  In  re  Mayhew,  Ej> 
parte  TUl,  L.  R.  16  Eq.  97 ;  even  though  the  rent  be 
payable  in  advance:  In  re  Binns,  Ex  parte  Hale, 
1  Ch.  D.  285;  cf.  In  re  Morrish,  Ex  parte  Dyke,  22 
Ch.  D.  410;  In  re  Howell,  Ex  parte  Mandleherg, 
(1895)  1  Q.  B.  844. 

Section  62  (1)  provides  that  where  any  part  oi  DieOaiiMr  01 
the  property  of  the  bankrupt  consists  of  land  of  any  perty. 
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tenure  burdened  with  onerous  covenants  of  shares  or 
stock  in  companies  of  unprofitable  contracts  or  of  any 
other  property  that  is  unsaleable  or  not  readily  sale- 
able by  reason  of  its  binding  the  possessor  thereof  to 
the  performance  of  any  onerous  act  or  to  the  payment 
of  any  sum  of  money,  the  O.  A.  or  trustee,  notwith- 
standing that  he  has  endeavoured  to  sell  or  has  taken 
possession  of  the  property  or  has  exercised  any  act 
of  ownership  in  relation  thereto  but  subject  to  the 
provisions  of  this  section,  may  by  writing  signed  by 
him  at  any  time  within  three  months  after  the  date 
of  the  sequestration  order  disclaim  the  property.  An 
agreement  for  a  lease  which  the  bankrupt  has  con- 
tracted to  assign  may  be  disclaimed  by  the  0.  A.: 
In  re  Maughan,  Ex  parte  Monkhouse,  14  Q.  B.  D. 
956 ;  but  the  O.  A.  cannot  under  this  section  disclaim 
a  contract  entered  into  by  the  bankrupt  for  the  sale 
of  a  lease  unless  he  also  disclaims  the  lease  itself:  In 
re  Bastable,  (1901)  2  K.  B.  518.  The  section  was 
intended  to  enable  the  0.  A.  to  get  rid  of  an  onerous 
property  or  contract ;  and  does  not  enable  him  to  dis- 
claim a  contract  merely  because  it  would  be  more 
beneficial  that  the  contract  should  not  be  carried  out : 
76.,  and  see  also  Pearce  v.  Bastable's  Trustee,  (1901) 
2  Ch.  122.  Where  a  lessee  subject  to  onerous  coven- 
ants had  before  his  bankruptcy  assigned  the  lease  by 
way  of  mortgage  for  the  whole  residue  of  the  term, 
the  equity  of  redemption  which  passed  to  the  O.  A.was 
held  not  to  be  **  property  burdened  with  onerous 
"  covenants;"  and  in  such  a  case  the  O.  A.  not  being 
liable  on  the  covenants,  no  disclaimer  was  necessary: 
In  re  Gee,  Ex  parte  the  0.  B.,  24  Q.  B.  D.  65. 

Though  the  three  months  within  which  the  0.  A 
may  disclaim  may  have  expired,  the  Judge  has  power 
under  s.  107  (5)  of  the  Act  to  extend  the  time:  In 
re  Price,  Ex  parte  Foreman,  13  Q.  B.  D.  147 ;  1  Mor. 
153 ;  but  a  new  0.  A.  is  affected  by  the  acts  and  omis- 
sions of  his  predecessor,  and  consequently  a  lease 
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that  has  not  been  disclaimed  by  his  predecessor  within  act  no.  25, 
the  time  limited,  vests  in  the  new  O.  A.  on  his  ap-  ^®^' 
pointment  and  he  cannot  disclaim  such  lease  without 
the   leave  of  the  Court  extending  the  time:  In  re 
Baker,  Ex  parte  the  0.  R.,  8  Mor.  116. 

Section  62  (2)  enacts  that  where  any  such  pro-  Property  un- 
party  has  not  come  to  the  knowledge  of  the  0.  A.  or 
trustee  within  one  month  after  the  date  of  the  seques- 
tration order,  he  may  upon  obtaining  permission 
from  the  Court  disclaim  such  property  at  any  time 
within  two  months  after  he  first  became  awai'o 
thereof. 

By  s.  62  (3)  it  is  provided  that  the  disclaimer  operation  0/ 
shall  operate  to  determine  as  from  the  date  of  dis- 
claimer the  rights,  interests  and  liabilities  of  the 
bankrupt  and  his  property  in  or  in  respect  of  the 
property  disclaimed,  and  shall  also  discharge  the  O. 
A.  or  trustee  from  all  personal  liability  in  respect  of 
the  property  disclaimed  as  from  the  date  when  the 
property  vested  in  him,  but  shall  not,  (except  so  far 
as  is  necessary  for  the  purpose  of  releasing  the  bank- 
rupt and  his  property  and  the  O.  A.  or  trustee  from 
liability),  affect  the  rights  or  liabilities  of  any  person. 
Where  a  lessee  assigned  his  lease  by  a  deed  which  was  Rent  due  be- 
an act  of  bankruptcy,  and  was  afterwards  adjudica- ro«Ko/zea«c 
ted  bankrupt  thereon,  and  the  trustee  disclaimed  the  rupuy. 
lease,  the  assignee  was  held  liable  in  an  action  by  the 
lessor  for  rent  which  had  accrued  due  after  the  assign- 
ment and  before  the  adjudication,  the  action  although 
commenced  before  the  adjudication  not  being  tried 
till  after  it:  Stein  v.  Pope,  (1902)  1  K.  B.  595;  and 
as  to  proportionate  payments :  See  R.  19  to  Schedule 
ni  of  Bankruptcy  Act,  1898,  and  cf.  In  re  Leeks, 
(1902)  2  Jr.  R.  339;  and  Apportionment  Act,  1905, 
ante  p.  171. 

Where  the  defendant  guaranteed  the  pajonent  of  omrantor'a 

.    -.  .     -  ..  .X.  1        •  liahaUt/ after 

such  rent  as  might  from  time  to  time  be  m  arrear,  dteeiaimer. 
and  the  tenant  became  bankrupt,  not  having  underlet 
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nights  of  third 
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When  leave  to 
disclaim  neces- 
sary. 


After-acquired 
leaseholds. 


O.A.'s  discharge 
from  liabUUy, 


or  assigned,  and  the  lease  was  disclaimed,  it  was  held 
that  no  action  was  maintainable  for  rent  subsequent 
to  the  disclaimer,  the  effect  of  this  sub-section  being 
to  determine  the  lease  from  the  date  of  disclaimer: 
Stacey  v.  mil,  (1901)  1  K.  B.  660;  but  where  a 
tenant  did  assign,  the  assignee's  guarantor  was  held 
liable  to  pay  to  the  lessee  the  rent  which  the  lessee 
had  been  compelled  to  pay  to  the  lessor  and  which 
had  accrued  due  after  disclaimer:  Harding  v.  Preece, 
9  Q.  B.  D.  281.  In  view  of  the  explicit  terms  of  this 
sub-section,  it  seems  clear  that  where  the  bankrupt  is 
assignee  of  a  lease,  the  rights  of  the  landlord  and 
original  lessee  are  unaffected  by  disclaimer :  See  HiU 
V.  East  and  West  etc.  Dock  Co.,  9  A.  C.  at  453; 
Jump  V.  Payne,  68  L.  J.  Q.  B.  607;  but  where  th« 
rights  or  liabilities  of  other  persons  are  affected  they 
may  avail  themselves  of  the  provisions  of  s.  62  (7), 
infra;  and  see  also  s.  62  (4). 

Cf.  further  56  Geo.  Ill  c.  50,  s.  11,  post  p.  342, 
as  to  the  0.  A.'s  right  to  take  or  use  hay  on  bank- 
rupt's farm. 

Section  62  (4)  provides  that  the  0.  A.  or  trustee 
is  not  entitled  to  disclaim  a  lease  without  leave  of  the 
Court  except  as  provided  by  the  Rules,  {infra),  and 
the  Court  may  require  notices  to  be  given  to  persons 
interested  and  impose  terms  and  make  orders  with 
respect  to  fixtures,  tenant's  improvements,  compen- 
sation for  use  and  occupation  since  the  date  of  seques- 
tration and  other  matters  arising  out  of  the  tenancy. 
As  to  whether  an  O.  A.  can  disclaim  leaseholds  ac- 
quired after  bankruptcy:  See  In  re  Chy ton's  cm^- 
tract,  (1895)  2  Ch.  212;  and  William's  Bankruptcy 
Pr.  (8th  ed.)  272. 

The  0.  A.  by  assigning  the  lease  can  get  rid  of  his 
liability  under  the  lease  even  though  the  lease  con- 
tains a  covenant  not  to  assign  without  license  and 
the  time  for  disclaiming  has  run  out:  In  re  Johnson. 
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Ex  parte  Blaclcett,  1  Manson  64  ;  and  see  Hopkinson  ^g^g^°-  ^* 
V.  Lovering,  11  Q.  B.  D.  92 ;  infra  p.  221. 

Rule  176  provides  that  the  lease  may  be  disclaimed 
without  the  leave  of  a  Judge  in  any  of  the  following 
cases,  namely,  where  the  bankrupt  has  not  sub-let  or  when  imve  to 

dUdrtim  un- 

assigned  the  lease  or  created  any  mortgage  or  charge  fuee$»nry. 
thereon;  and  (a)  the  rent  reserved  and  real  value  of 
the  property  leased  as  ascertained  by  the  property 
tax  assessment  are  less  than  £20  per  annum,  or 
(h)  the  estate  is  administered  under  s.  17  of  the  Act, 
(s.  17  deals  with  small  bankruptcies),  or  (c)  the 
official  assignee  serves  the  lessor  with  notice  of  his 
intention  to  disclaim  and  the  lessor  does  not  within 
seven  days  after  the  receipt  of  such  notice,  give  notice 
to  the  O.  A.,  requiring  the  matter  to  be  brought  before 
the  Judge.  Except  as  provided  by  this  rule  the  dis-  Efftdotnon- 
claimer  of  a  lease  without  the  leave  of  the  Judge  shall 
be  void.  Rule  177  provides  that  in  all  other  cases 
the  disclaimer  of  a  lease  shall  be  by  leave  of  a  Judge  Procedure  to 
and  two  days  notice  of  application  for  leave  to  dis- 
claim shall  be  given  to  the  landlord  or  his  agent. 
Rule  206  provides  that  the  0.  A.  may  on  such  an  ap- 
plication give  evidence  by  a  report.  As  to  service 
of  notice:  See  In  re  Rathbone^  Ex  parte  Paterson, 
4  Mor.  270;  56  L.  J.  Q.  B.  504;  cf.  In  re  Alderson, 
Ex  parte  Kirhy,  8  Mor.  95. 

On  being  served  with  notice  of  the  0.  A.  *s  applica-  Righu  ofUetor 
tion  a  lessor  may  serve  notice  of  motion  for  a  vesting  "  ««'«^»««- 
order,  (see  s.  62  (7),  infra),  and  need  not  wait  till 
leave  to  disclaim  has  been  given.  The  lessor,  how- 
ever, then  runs  the  risk  of  having  his  motion  dis- 
missed with  costs  if  leave  to  disclaim  is  refused,  or  if 
it  is  shown  that  he  is  not  entitled  to  a  vesting  order : 
In  re  Britton,  6  Mor.  130. 

The  Court  may  permit  the  0.  A.  to  remove  trade  nemowd  of 
fixtures  or  allow  the  landlord  to  take  them  at  a  valua- 
tion:  In  re  Moser,  Ex  parte  the  Trustee^  13  Q.  B.  D. 
738. 
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tSL^*^'  **'  ''^  words  "  eompaisati<m  for  xae  and  oecapstioi 

**  of  the  premises  sinee  the  dste  of  aeqaestrstiaii.' 
do  not  occur  in  the  English  Act  bat  neva-tbelesB  i 
has  been  held  that  where  the  application  for  lesTe  t 
disclaim  is  made  by  an  O.  A^  a  donand  of  ibe  land 
lord  for  rent  in  respect  of  the  pr^nises  songbt  to  b 
i^lSiluienSi  declaimed  will  not  be  oitertained  by  the  Ckmrt,  nnles 
^tequauo'  gQ^ii  landlord  has  been  kept  out  of  his  property  fo 
the  benefit  of  the  creditors  and  the  creditors  bar 
obtained  some  advantage  therefrom:  In  re  Zapperi 
Ex  parte  the  Trustee,  1  Mor.  .72;  but  where,  sabaa 
quent  to  the  adjudication,  advantage  has  been  derivec 
by  the  creditors  from  the  use  of  the  landlord's  pro 
perty,  the  landlord  is  entitled  to  be  paid  for  thi 
where  the  O.  A.  seeks  to  disclaim:  In  re  Brooke,  Ei 
parte  The  Trustee,  1  Mor.  82.  See  also  as  to  condi- 
tions :  In  re  Crowther,  Ex  parte  Duff,  4  Mor.  100. 

SdHSiSi^'  Under  s.  62  (5)  the  O.  A.  or  trustee  shall  not  be 

Haiming.  entitled  to  disclaim  any  property  in  pursuance  of  this 

section  in  any  case  where  an  application  in  writing 
has  been  made  to  him  by  any  person  interested  in  the 
property,  requiring  him  to  decide  whether  he  will 
disclaim  or  not,  and  such  assignee  or  trustee  has,  for 
a  period  of  28  days  after  the  receipt  of  the  applicatioa 
or  such  extended  period  as  may  be  allowed  by  tie 
Court,  declined  or  neglected  to  give  notice  whether 
he  disclaims  the  property  or  not,  and  in  the  ^kse  of 
a  contract,  if  such  assignee  or  trustee,  after  such  ap- 
plication as  aforesaid  does  not  within  the  said  period 
or  extended  period,  disclaim  the  contract,  he  shall  bd 
fi^hrdu-  deemed  to  have  adopted  it.  Time  may  be  extended 
daiming,  ^^^^^  s.  107  (5)  of  the  Act  and  R.  206,  supra.  Where 
a  landlord  applied  under  this  sub-section  to  the  0.  A. 
After  MffUd  by  who  ueglccted  to  givc  notice  of  disclaimer  within  time 
and  subsequently  applied  for  leave  to  disclaim,  CavCf 
J.,  gave  leave  on  condition  of  the  trustee  paying  rent 
and  costs  of  the  landlord  personally :  In  re  Page,  Ex 
parte  Mackay,  14  Q.  B.  D.  401.    The  O.  A.  can  get 
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rid  of  his  personal  liability  by  assigning   the   lease  ^^t  no.  26. 

even  to  a  pauper:  Hopkimon  v.  Lovering,  11  Q.  B.  D. 

D2 ;  and  see  In  re  Johnson,  Ex  parte  Blackett,  1  Man-  o.A.;tii4^ 

Bon  54;  supra  p.  218.      See  also  remarks  of  Lindley, 

L.  J.,  on  In  re  Page,  supra,  in  In  re  Finley,  Ex  parte 

Cloth  Workers  Co.,  21  Q.  B.  D.  at  483. 

By  8.  62  (6)  the  Court  may  on  the  application  of  potm-torMdnd 
any  person  who  is,  as  against  the  O.  A.  or  trustee,  ^^''*^'^^' 
entitled  to  the  benefit  or  subject  to  the  burden  of  a 
contract  made  with  the  bankrupt,  make  an  order  re- 
scinding the  contract  on  such  terms  as  to  payment  by  on  terms, 
or  to  either  party  of  damages  for  the  non-performance 
of  the  contract  or  otherwise  as  to  the  Court  may  seem 
equitable,  and  any  damages  payable  under  the  order 
to  any  such  person  may  be  proved  by  him  as  a  debt 
under  the  bankruptcy.       The  grounds  on  which  an 
application  is  made  must  be  stated  in  the  notice  of  proadurt, 
motion,  or  an  affidavit  embodying  the  grounds  and 
referred  to  in  the  notice  of  motion  must  be  served 
with  it:  In  re  Tarrant,  1  B.  C.  24. 

By  62  (7)  it  is  enacted  that  the  Court  may  on  vttung  (>rd». 
application  by  any  person  either  claiming  any  interest 
in  any  disclaimed  property  or  under  any  liability  not 
discharged  by  this  Act  in  respect  of  any  disclaimed 
property,  and  on  hearing  such  persons  as  he  (sic) 
thinks  fit,  make  an  order  for  the  vesting  of  the  pro- 
perty in  or  delivering  thereof  to  any  person  entitled 
thereto  or  to  whom  it  may  seem  just  that  the  same 
should  be  delivered  by  way  of  compensation  for  such 
liability  as  aforesaid  or  a  trustee  for  him  and  on  such 
terms  as  the  Court  thinks  just;  and  on  any  such  vest- 
ing order  being  made  the  property  comprised  therein  Effect  of. 
shall  vest  accordingly  in  the  person  therein  named 
in  that  behalf  without  any  conveyance  or  assignment 
for  the  purpose.      See  notes  to  s.  62  (8)  infra. 

Section  62  (8)  provides  that  where  the  property  vetiing  order 
disclaimed  is  of  a  leasehold  nature,  the  Court  shall  of  umS3S^ 
Qot  make  a  vesting  order  in  favour  of  any  person     *^ 
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1898. 
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Where  no  veet- 
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claiming  under  the  bankrupt,  whether  as  under-lessee 
or  as  mortgagee  by  demise,  except  upon  the  terms  of 
making  such  person  subject  to  the  same  liabilities  and 
obligations  as  the  bankrupt  was  subject  to  under  the 
lease  in  respect  of  the  property,  at  the  date  when  the 
bankruptcy  petition  was  filed,  and  any  mortgagee  or 
under-lessee  declining  to  accept  a  vesting  order  upon 
such  terms,  shall  be  excluded  from  all  interest  in  and 
security  upon  the  property,  and  if  there  be  no  person 
claiming  under  the  bankrupt  who  is  willing  to  accept 
an  order  upon  such  terms,  the  Court  shall  have  power 
to  vest  the  bankrupt's  estate  and  interest  in  the  pro- 
perty in  any  person  liable  either  personally  or  in  a 
representative  character,  and  either  alone  or  jointly 
with  the  bankrupt,  to  perform  the  lessee's  covenants 
in  such  lease,  freed  and  discharged  from  all  estates, 
encumbrances,  and  interests  created  therein  by  the 
bankrupt.  The  expression  *'  person  claiming  an 
interest  "  in  sub-section  (7)  supi^a,  applies  to  a 
landlord  of  the  premises  disclaimed :  Ee  Dent,  Ex 
parte  Buffer,  20  W.  N.  35;  In  re  Cocky  Ex  parte 
Shilson,  20  Q.  B.  D.  343 ;  and  if  a  lessee  is  not  served, 
he  is  not  prejudiced  by  the  order,  and  it  does  not 
prevent  him  from  afterwards  applying  for  an  order 
to  vest  the  property  in  himself  in  case  the  under- 
lessee  does  not  accept  a  vesting  order:  In  re  Baker, 
Ex  parte  Lupton,  (1901)  2  K.  B.  628;  cf.  also  Be 
Friedman,  Ex  parte  the  0.  A.,  7  B.  C.  5 ;  In  re  Coch 
Ex  parte  Shilson,  supra:  In  re  Finley,  Ex  parts 
Clothworkers  Co.,  21  Q.  B.  D.  475. 

If  no  leave  to  disclaim  is  required,  (see  RR.  176 
177,  and  206,  supra),  the  person  liable  under  the 
covenants  or  failing  him,  the  lessor,  may  on  notify- 
ing the  sub-lessee  of  the  application,  ask  the  Court 
for  a  vesting  order  excluding  him  unless  he  accepts 
a  vesting  order:  Re  Friedman;  In  re  Cock;  In  n 
Finley,  supra;  and  if  no  vesting  order  is  made  the 
lease  will  be  determined  under  sub-s.  (3),  and  the  sub- 
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lease  under  gub-ss.  7  and  8 :  In  re  Finley,  Ex  parte  ^^^^^-  ^* 
Cloth  workers   Co,,   21    Q.   B.    D.    at   486;   see   also 
that   ease   at   487,   as    to    whether,    if    a    vesting 
order    is    made    vesting   the    property    in    a    mort- 
gagee by  way  of  sub-lease,  he  will  become  liable  to  ^^i^^y  of 

0  ^  •r  'f  .  »  mortgagee  by 

the  covenants  and  obligations  of  the    original    lease  »«'»-*«««  aft*r 

veHtng  order. 

only  as  assignee  of  the  lease,  or  to  the  same  extent  as 
if  he  were  the  original  lessee.      See  also  In  re  Walker, 
2  Hanson  60.       It  seems  that  the  lessor  should  be 
served  with  notice  of  the  application:  In  re  Morgan,  ^^^^i 
Ex  parte  Morgan,  22  Q.  B.  D.  592.      The  Court  may  "^  *^*^"* 
direct  what  persons  interested  should  be  made  re- 
spondents: 76.;  but  generally  the  lessor  is  entitled  to  Partiet. 
his  order  if  he  shows  that  he  is  within  the  section, 
and  the  Judge  may  determine  what  evidence  is  re-  Evidence. 
quired:  In  re  Britton,  6  Mor.  130.      In  dealing  with 
applications  for  vesting  orders  the  Court  has  judicial 
discretion  and  does  not  merely  act  ministerially :  Lea  court'e  ducre- 
V.  Thnrsby,  (1904)  2  Ch.  57;  and  in  a  case  where  a 
lessee  had  mortgaged  by  sub-demise  and  then  become 
bankrupt  and  the  0.  A.  disclaimed,  the  Court  exer- 
cised   its  discretion  by  granting  a  vesting  order  to 
the  mortgagee:  In  re  Carter,  Ex  parte  Savill,  (1905) 

1  K.  B.  735. 

Where  an  0.  A.  of  a  bankrupt  lessee  disclaimed 
the  lease,  the  bankrupt  having  previously  mortgaged 
the  premises  by  way  of  under-lease,  and  immediately 
before  the  disclaimer  the  mortgagees  had  assigned 
the  mortgage  debt  and  the  security  to  their  nominee, 
a  person  of  small  means,  by  deed  which  declared  that 
he  would  stand  possessed  thereof  in  trust  for  the  voidneeign- 
assignors,  and  assign  and  dispose  as  they  might  direct 
— ^the  assignment  being  made  to  escape  liability  under 
the  lease;  it  was  held  that  the  deed  was  absolutely 
void  so  far  as  it  affected  the  rights  of  the  lessor: 
In  re  Smith,  Ex  parte  Hepburn,  25  Q.  B.  D.  536; 
In  re  SandweU,  Ex  parte  Zerfass,  14  Q.  B.  D.  960. 

Where  unconditional  leave  had  been  given  by  the  j^^^i^ionai 
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i^f °* "'  Court  to  an  0.  A.  to  disclaim  a  lease,  and  the  O.  -A. 
had  executed  a  disclaimer,  it  was  too  late  for  the 
lessor  to  appeal.  His  proper  course  was  to  apply  for 
a  stay  of  proceedings  when  the  order  granting  leave 

Les$or'$  Hghu.  was  made :  In  re  Hawes,  Ex  parte  Sadler,  19  Ch.  D. 
123 ;  or  it  seems  for  an  injunction :  In  re  MuUer,  Ex 
parte  Buxton,  15  Ch.  D.  289.  Cf.  also  ss.  54,  90,  91 
of  R.  P.  Act,  post  pp.  306,  320,  321. 

vtHing  order  in  Where  the  bankrupt  sublets  a  portion  of  the  pre- 
Im^,^^*^  mises  leased,  a  vesting  order  in  favour  of  the  sub- 
lessee cannot  be  made  except  on  the  sub-lessee  taking 
over  the  whole  of  the  property  leased:  Re  Eraser, 
Ex  parte  the  0.  A.,  3  B.  C.  35;  and  the  Court's  dis- 
cretion should  be  exercised  in  favour  of  a  mortgagee 
by  sub-demise,  where  the  lessor  would  be  placed  in 
no  worse  position:  In  re  Carter,  Ex  parte  SaviU, 
(1905)  1  K.  B.  735. 

i^^i;  Under  s.  62  (9)  any  person  injured  by  the  opera- 

tion of  a  disclaimer  under  this  section  shall  be  deemed 
to  be  a  creditor  of  the  bankrupt  to  the  extent  of  the 
injury  and  may  accordingly  prove  the  same  as  a 
debt  under  the  bankruptcy.  The  measure  of  damages 
in  the  case  of  a  lessor  injured  by  the  operation  of  a 
disclaimer  is  the  difference  between  the  rent  reserved 
under  the  lease  and  what  can  be  obtained  at  the  time 
of  proof:  In  re  Hide,  Ex  parte  Llynvi  Coal  etc.  Co., 
L.  R.  7  Ch.  28;  see  also  In  re  McEwan,  Ex  parte 
Blake,  11  Ch.  D.  572;  In  re  Oriental  Bank  Corpora- 
Hon,  {No.  2),  (1895)  1  Ch.  753;  and  where  there  was 
an  assignment  of  a  lease  to  one  who  became  bank- 
rupt, and  the  0.  A.  disclaimed,  the  assignor  was  re- 
stricted under  a  covenant  of  indemnity  to  proving  as 
damages  two  quarters  rent  from  the  date  of  dis- 
claimer, to  allow  him  to  repair  and  re-let,  the  diminu- 
tion in  letting  value  for  the  residue  of  the  term  and 
the  amount  of  dilapidations:  In  re  Carruthers,  Ex 
parte  Tobit,  2  Mans.  172. 
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premises  used  by  the  partners  for  partnership  pur- act  ko.  lo, 
poses  but  which  was  granted  to  the  partners  as  joint  ^^^' 
tenants,  they  entering  into  a  joint  and  several  coven- 
ant to  pay  the  rent,  the  lessor  may  prove  against  the 
separate  estate  of  each  partner :  In  re  Shand,  Ex  parte 
Corbett,  14  Ch.  D.  122. 

Bills  of  Sale  Acts, 

{No.  10  of  1898;  No,  12  of  1903). 

Bills  of  Sale  Act,  1898,  {No.  10  of  1898) :  By  sec-  BauossiOs 
tion  3  of  this  Act,  a  **bill  of  sale"  shall  include,  {inter    ^  ^^^* 
alia),  licenses  to  take  possession  of  personal  chattels  Ba o/ mx*. 
as  security  for  any  debt;  and  **  personal  chattels  " 
shall    mean   goods,   furniture,   fixtures,   and    other 
articles  capable  of  complete  transfer  by  delivery ;  and 
shall  not  include  chattel  interests  in  real  estate,  nor  SSSSf 
shares  or  interests  in  the  stock,  funds,  or  securities  of 
any  Government,  or  in  the  capital  or  property  of  any 
incorporated  or  joint  stock  company,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or 
lands  which  by  virtue  of  any  covenant  or  agreement 
or  of  the  custom  of  the  country  ought  not  to  be  re- 
moved from  any  farm  where  the  same  are  at  the  time 
of  making  or  giving  of  such  bill  of  sale.    *'  Licenses  to 
**  take  possession  of  personal  chattels"  do  not  m- "  [-icentM  to 
elude  powers  of  distress    to    which    landlords    are  «<»»." 
entitled  either  by  agreement  or  by  the  common  law: 
Lee  V.  Boundwood  Colliery  Co.,  (1897)  1  Ch.  373; 
it  is  not  the  object  of  the  Bills  of  Sale  Acts  to  inter- 
fere with  leases  or  powers  of  distress  for  rents:  per 
lAndley,  L.J.,  ib.  at  390;  but  a  power  of  distress  for 
rent  oflE  property-  demised  might  be  so  unusual  and  when  a  power 

of  dittrcM  u. 

suspicious  as  to  justify  the  inference  that  a  lease 
containing  such  a  power  was  being  used  as  a  cloak 
for  a  transaction  which  really  fell  within  the  section : 
per  Lindley,  L.J.,  ib.  at  392,  and  where  in  a  brewer's 
lease  the  landlord  was  empowered  to  enter  and  dis- 
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train  for  arrears  due  on  goods  supplied,  it  was  held 
that  this  was  a  **  license  to  take  possession  "within 
the  meaning  of  the  Act :  Pulbrook  v.  Ashby,  56  L.  J. 
Q.  B.  376;  Stevens  v.  Marston,  60  L.  J.  Q.  B.  192; 
64  L.  T.  274.  Moreover,  the  fact  of  a  tenant's  goodi 
being  the  subject  of  a  bill  of  sale,  does  not  interfere 
with  the  landlord's  right  of  distress  while  the  gooda 
remain  on  the  demised  premises;  so,  where  a  quarterly 
rent  was  reserved  payable  in  advance,  if  required, 
the  landlord  was  held  to  be  entitled,  on  giving  reason- 
able notice  of  demand,  to  distrain  on  goods  which  the 
grantees  had  seized  and  were  about  to  sell:  London 
and  W,  Loan  Co.  v.  L.  and  N.  W,  Ry.  Co,,  (1893} 
2  Q.  B.  49. 

Mortgages  containing  attornment  clauses  or 
powers  of  distress  do  not  necessarily  require  registra- 
tion as  bills  of  sale :  Morton  v.  Woods,  L.  R.  4  Q.  B. 
293;  '*We,  (the  Court  of  Exchequer  Chamber j, 
**  have  no  power  to  draw  inferences  of  fact  and  there- 
"  fore  we  cannot  say,  as  we  might  if  we  were  sitting 
**  as  a  jury,  whether  the  transaction  is  an  evasion  of 
"  the  Act  or  not;  and  if  we  were  to  say,  looking 
**  at  the  deed  alone,  that  it  was  a  bill  of  sale  within 
**  the  Act,  we  should  hold  in  effect  that  wherever 
'*  there  was  a  mortgage  including  chattels  with  a 
*'  power  ultimately  to  take  possession  or  distrain,  that 
*'  was  a  bill  of  sale  within  the  Act.  But  no  such 
'*  doctrine  can  be  supported:"  per  Kelly,  C.B.,  ib,  at 
p.  307 ;  see  also  In  re  Stockton  Iron  Furnace  Co.,  10 
Ch.  D.  at  355 ;  but  if  it  was  not  intended  to  create  a 
real  tenancy,  but  a  device  to  enable  the  mortgagee  to 
obtain  an  additional  security  upon  chattels  which 
would  otherwise  have  been  distributed  amongst  the 
creditors,  then  it  should  be  registered:  In  re  Bowes, 
Ex  parte  Jackson,  14  Ch.  D.  725 ;  In  re  Thompson,  Ex 
parte  Williams,  7  Ch.  D.  138.  But  where  mort- 
gages include  fixtures,  even  where  they  are  removable 
by  the  tenant  as  against  the  landlord,  the  fixtures  pa« 
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to  the  mortgagee :  Meux  v.  Jacobs,  L.  R.  7  H.  L.  481 ;  act  so.  id. 
see  also  In  re  Richards,  Ex  parte  Astbury,  L.  B.  1 
CJh.  630;  In  re  Barclay,  Ex  parte  Oawan,  25  L.  J. 
Bey.  1 ;  and  this  result  follows  even  under  an  equit- 
able mortgage  by  the  simple  deposit  of  a  lease  unac- 
companied by  any  memorandum:  WiUiams  v.  Evans, 
23  Beav.  239.  See  also  notes  on  Fixtures,  ante  p.  24 
and  p.  122. 

It  has  also  been  held  that  the  true  test  whether  a 
mortgage  deed  of  a  building  and  fixtures  requires 
registration  under  the  Bills  of  Sale  Act  as  regards  the 
fixtures  is,  whether  it  gives  power  to  the  mortgagee 
to  sell  or  take  possession  of  the  fixtures  separately  p<w«r  to  take 
from  the  building :  In  re  Joyce,  Ex  parte  Barclay,  m^  *^^' 
L.  R.  9  Ch.  576 ;  if  the  mortgagee  is  given  such  power 
the  instrument  must  be  registered,  and  the  fact  of 
the  building  and  the  trade  fixtures  being  included 
in  the  same  demise  makes  no  difference:  In  re  Wilde. 
Ex  parte  Daglish,  L.  R.  8  Ch.  1072 ;  following  Begbie 
V.  Fenwick,  L.  R.  8  Ch.  1075n,  and  Hawtry  v.  Butlin, 
L.  R.  8  Q.  B.  290;  and  dissenting  from  Boyd  v. 
Sherrock,  L.  R.  5  Eq.  72.  See  also  In  re  Eslick,  Ex 
parte  Alexander,  4  Ch.  D.  503;  and  cf.  In  re  Treth- 
owan,  Ex  parte  Tweedy,  5  Ch.  D.  559 ;  and  when  them 
is  a  mortgage  of  leasehold  property  and  fixtures  with 
a  power  of  sale,  the  Act  applies  not  only  where  the 
power  of  sale  authorises  the  mortgagee  to  sell  the 
fixtures  separately  from  the  leasehold  property,  but 
also  where  there  is  a  separate  assignment  of  the 
fixtures:  In  re  Reed,  Ex  parte  Brown,  9  Ch.  D.  389; 
but  a  mortgage  of  trade  fixtures  together  with  the  Trad*  fixtures. 
freehold,  by  the  owner  of  the  freehold  does  not  re- 
quire to  be  registered  as  a  bill  of  sale:  Mather  v. 
Eraser,  2  Kay  &  J.  536;  25  L.  J.  Ch.  361;  cf.  Water- 
fdU  V.  Penistone,  6  E.  &  B.  876;  26  L.  J.  Q.  B.  100; 
In  re  Lusty,  60  L.  T.  160;  6  Mor.  18;  cf.  Clapham  v. 
Ives,  91  L.  T.  69. 
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To  defeat  the  bill  of  sale  holder  the  landlord  must 
have  done  some  act  which  amounts  to  a  taking  of 
possession  of  the  goods:  England  v.  Cowley,  L.  R. 
8  Ex.  126 ;  see  also  What  is  a  distress,  ante  p.  97. 

As  to  the  disposal  of  the  overplus  by  the  landlord 
after  sale  under  a  distress:  See  s.  37  (2)  of  L.  & 
T.  Act,  and  notes  thereon,  ante  p.  118. 

Where  a  tenant  had  mortgaged  some  of  his  goods 
and  becoming  in  arrear  in  his  rent  the  landlord  dis- 
trained on  the  goods  so  mortgaged  and  also  on  other 
goods,  and  the  bailiff  in  possession  under  the  distress 
consented  to  hold  possession  of  the  mortgaged  goods 
for  the  mortgagee  as  well  as  for  the  landlord,  without 
prejudice  to  the  landlord's  right  and  a  part  of  the 
goods  so  distrained  was  sold  and  then  the  mortgagor 
became  bankrupt,  it  was  held  that  the  mortgagee  was 
entitled,  as  against  the  assignees,  to  the  benefit  of  th<3 
doctrine  of  marshalling,  so  as  to  throw  the  landlord's 
debt  exclusively  on  the  property  not  subject  to  the 
mortgage:  In  re  Stephenson,  17  L.  J.  Bey.  5. 

Where  a  bill  of  sale  holder  took  possession,  but 
for  his  own  convenience  allowed  the  goods  to  remaiu 
on  the  premises  until  they  were  distrained  for  rent 
which  he  paid;  it  was  held  that  he  could  not  recover 
the  amount  from  the  grantor:  England  v.  Marsden. 
L.  R.  1  C.  P.  529;  but  in  Edmunds  v.  Wallingford. 
14  Q.  B.  D.  811,  the  Court  of  Appeal  held  that  as  a 
general  rule  where  one  person's  goods  are  lawfully 
seized  for  another's  debt,  the  owner  of  the  goods  is 
entitled  to  redeem  them  and  to  be  re-imbursed  by  the 
debtor  against  the  money  paid  to  redeem  them  and 
in  the  event  of  the  goods  being  sold  to  satisfy  the  debt, 
the  owner  is  entitled  to  recover  the  value  of  them 
from  the^  debtor;  and  the  right  to  indemnity  exists 
although  there  may  be  no  agreement  to  indemnify 
and  although  there  may  be  in  that  sense  no  privity 
between  the  owner  of  the  goods  and  the  debtor. 
Lindley,  L.J.,  in  delivering  the  judgment  of  the  Court 
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in  this  case  said,  (at  p.  816)  of  England  v.  Marsden,  aotno.  lo. 
supra :  **  This  decision  has  been  questioned  before  and 
**  we  think  the  decision  ought  not  to  be  followed." 

Where  after  the  expiration  of  a  tenancy  a  bill  of 
sale  holder  having  paid  the  rent  to  the  landlord  who 
had  distrained,  kept  a  man  in  possession  proposing 
to  sell  on  the  premises,  it  was  held  that  the  landlord  ftamimso/ 
could  treat  him  as  a  trespasser:  Smith  v.  Brown,  48  ^jJ/wiS^* 
L.  J.  Ch.  694;  see  ss.  6  and  7  of  8  Anne  c.  14,  (post 
p.  340),  as  to  power  of  landlord  to  distrain  after 
termination  of  tenancy. 

Growing  crops  are  not  personal  chattels  within  Growing  erop». 
the  meaning  of  the  Act :  Brantom  v,  Griffits,  2  C.  P.  D. 
212;  and  an  agreement  to  sell  to  B.  **  five  acres  of 
*'  wheat  now  standing  in  .  .  .  etc.,  at  £6  per  acre, 
'*  B.  to  cut  and  carry  the  corn  any  time  he  may  re 
*'  quire,"  although  a  bill  of  sale,  need  not  be  re- 
gistered: lb.;  see  also  In  re  Cross,  Ex  parte  Payne, 
11  Ch.  D.  539;  but  cf.  Sheridan  v.  McCartney,  11  Jr. 
C.  L.  R.  506 ;  5  L.  T.  27 ;  but  where  the  crops  are  sub- 
sequently severed  by  the  grantor  they  become  per- 
sonal chattels:  In  re  Phillips,  Ex  parte  National 
Mercantile  Bank,  16  Ch.  D.  104.  Where  a  grantor  of 
a  bill  of  sale  assigned  growing  crops  and  the  landlord 
distrained  and  whilst  in  possession  and  without  notice 
of  the  bill  of  sale  agreed  with  the  tenant  to  accept  a 
surrender  of  the  lease  and  possession  of  the  crops 
and  then  withdrew  from  possession,  the  bill  of  sale 
holder  having  seized,  it  was  held  that  though  he 
should  be  put  in  the  position  of  the  grantor  his  claim 
was  subject  to  the  rent  and  expenses  of  the  landlord : 
Clements  v.  Matthews,  11  Q.  B.  D.  808 ;  cf.  Liens  on 
Crops  Act,  post. 

See  also  Railton  v.  Wood,  15  A.  C.  363;  11  N.S.W.  when  tenant 
474;  7  W.  N.  26,  as  to  the  rights  of  a  landlord  as  ^"*^p|- 
against  a  bill  of  sale  holder  on  the  tenant's  bank- 
ruptcy ;  see  notes  on  Bankruptcy  Act,  ante  p.  212. 
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As  to  the  liability  of  bill  of  sale  holders  for  clande- 
stine  removal  to  avoid  distress:  See  notes  to  11  Geo. 
II  c.  19,  s.  1,  post  p.  370. 

As  to  forcible  entry  under  a  bill  of  sale :  See  note 
to  5  Rich.  II  c.  8,  post  p.  333. 

BiUs  of  Sale  (Amendment)  Act,  1903,  {No,  12  of 
1903) :  By  s.  2  of  this  Act,  when  a  bill  of  sale  com- 
prises any  household  furniture  and  the  grantor  is 
married  and  living  with  his  or  her  wife  or  husband 
as  the  case  may  be,  the  bill  of  sale  shall  not  be  en- 
forced by  seizure  or  sale,  unless  at  the  time  of  execu- 
tion it  is  endorsed  by  the  wife  or  husband  of  the 
maker,  as  the  ease  may  be;  provided  that  this  Act 
does  not  apply  after  the  death  of  the  wife  or  husband 
or  after  their  separation  judicially  or  by  deed  or  after 
the  dissolution  of  their  marriage.  The  endorsement 
is  to  be  in  the  form  of  the  Schedule  to  the  Act. 


Lienee  to  pay 
rent  before 
4eUing  crop. 


Liens  on  Crope,  Liens  ou  Cvops  and  Wool  and  Stock  Mortgages  Act, 

"^"^'''  (No.  7  of  1898). 

By  section  6  it  is  provided  that  if  the  lienor,  (of 
growing  crops  of  agricultural  or  horticultural  pro- 
duce under  the  Act),  be  a  leaseholder,  then  the  lienee 
shall  before  selling  any  such  crop  pay  to  the  landlord 
of  the  land  whereon  such  crop  is  growing  such  sum 
of  money  not  exceeding  one  year's  rent  as  may  be  due 
to  him  for  rent  at  the  time  of  carrying  away  such 
crop  and  the  lienee  may  repay  himself  the  sum  so 
so  paid  out  of  the  proceeds  of  the  sale  of  such  crop 
before  paying  over  the  balance  to  the  lienor.  Agri- 
cultural produce  is  defined  as  including  *'  wheat, 
*'  maize,  sorghum,  barley,  oats,  lucerne,  and  grass 
*'  whether  for  hay  or  grain,  cotton,  tobacco,  rice, 
**  sugarcane,  and  other  agricultural  produce  "  and 
''horticultural  produce,*'  ''means  oranges  and 
"  grapes,  whether  as  fruit  or  for  wine  and  fruit  of 
"  any  other  kind:"  (s.  3).  Cf.  Egan  v.  Dobyns, 
5  W.  N.  102 ;  and  see  2  W.  &  M.  c.  5,  s.  3,  post  p.  380; 
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11  Geo.  II  c.  19,  ss.  8,  9,  post  pp.  378,  382 ;  56  Geo.  Ill  act  no.  7, 
c.  50,  ss.  6,  11 ,  ijost  p.  342 ;  notes  to  s.  39  of  L.  &  T.  act  no.  40, 

18©9 

j\ct,  ante  p.  122: 

Companies  Act,  {No.  40  of  1899). 

Under  s.  94  of  this  Act  no  suit,  action,  or  other  companies  Act, 
proceeding  shall  be  proceeded  with  after  an  order  has 
been  made  for  winding  up,  and  except  with  the  leave 
of  the  Court  and  subject  to  such  terms  as  the  Court 
may  impose.      Cf.  Lindley  on  Companies,  (5th  ed.)  Actiotu  uayed, 
pp.  679-681;  and  In  re  Lancashire  Cotton  Spinning 
Co.,  35  Ch.  D.  656,  infra;  see  also  s.  92  as  to  the 
power  of  the  Court  to  restrain  by  injunction  all  suits, 
actions  and  proceedings  brought  against  the   com-  injunHion. 
pany  after  the  presentation  of  a  petition  for  winding 
up.       The  landlord  has  no  right  either  in  law  or  in 
equity,  to  require  a  receiver,  appointed  at  the  instance 
of  debenture  holders,  to  make  good  out  of  the  moneys 
in  his  hands  rent  for  the  time  he  had  been  in  the  use  Landiord:$ 
and    occupation    of    the    premises :  Hand  v.  Blow,  receiver. 
(1901)  2  Ch.  721. 

Section  95  provides  that  where  any  company  is 
being  wound  up  by  the  Court  or  under  the  super-  £|^''**«»  «^'*^ 
vision  of  the  Court,  any  attachment,  sequestration, 
distress  or  execution  put  in  force  against  the  estate 
or  effects  of  such  company  after  the  commencement 
of  the  winding  up,  shall  be  void  to  all  intents. 

The  law  with  respect  to  a  landlord's  right  to  dis-  zandior^e right 
train  was  laid  down  by  Lindley,  L.J.,  in  In  re  Oak  rent. 
Pits  Colliery  Co.,  21  Ch.  D.  at  329,  in  these  words: 
*  *  First  as  to  rent  in  arrear  at  the  commencement  of 
**  the  winding  up  (1)  If  the  landlord  is  a  legal  credi-  ar^fueom- 
**  tor  of  the  company  in  respect  of  rent  in  arrear  at  JJ^SJJ!^^'' 
**  the  commencement  of  its  winding  up    he    is    not 
*  *   allowed  to  distrain  for  the  arrears  of  rent  but  must 
**  prove  his  debt  like  any  other  creditor  .... 
**  (2)    Moreover,  in  cases  of  this  kind  the  circum- 
**  stance  that  the  liquidator  has  retained  possession 
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*'  and  carried  on  the  company's  works,  has  been  held 
**  not  to  entitle  a  landlord  or  mortgagee,  (with  a 
**  power  of  distress  as  and  for  rent),  to  distrain  for 
**  rent  in  arrear  in  the  winding  up.  (3)  If,  how- 
**  ever,  the  landlord  is  not  a  legal  creditor  of  the 
*'  company  by  reason  of  the  company  not  being  his 
"  tenant,  he  is  permitted  to  distrain  even  for  rent  in 
**  arrear  at  the  commencement  of  the  winding  up. 
**  (4)  And  in  such  a  case  he  will  be  allowed  to  dis- 
"  train  although  the  liquidator  offers  to  allow  the 
"  arrears  to  be  proved  as  a  debt  in  the  winding  up. 

**  Secondly,  as  to  rent  accruing  after  the  com- 
**  mencement  of  the  winding  up:  (1)  If  the  liquida- 
**  tor  has  retained  possession  for  the  purposes  of  the 
**  winding  up  or  if  he  has  used  the  property  for  car- 
**  rying  on  the  company's  business,  or  has  kept  the 
**  property  in  order  to  sell  it,  or  to  do  the  best  he  can 
**  with  it,  the  landlord  will  be  allowed  to  distrain  for 
**  rent  which  has  become  due  since  the  winding  up. 
*'  (2)  But  if  he  has  kept  possession  by  arrangement 
**  with  the  landlord  and  for  his  benefit  as  well  as  for 
**  the  benefit  of  the  company,  and  there  is  no  agree- 
**  ment  with  the  liquidator  that  he  shall  pay  rent, 
**  the  landlord  is  not  allowed  to  distrain."  See  also 
Lindley  on  Companies,  (5th  ed.)  pp.  680,  681,  an<] 
cases  there  cited;  In  re  The  Commercial  Agency  etc. 
Co.,  Ltd.,  3  B.  C.  36;  cf.  also  Shackell  v.  Chorlton, 
(1895)  1  Ch.  378;  In  re  Lancashire  Cotton  Spinning 
Co.,  35  Ch.  D.  at  662,  noting  that  the  local  Apportion- 
ment Act,  1905,  corresponds  with  the  English  Ap- 
portionment Act,  (33  &  34  Vic.  c.  35).  In  the 
case  last  cited  it  was  also  held  that  a  mortgagee  who 
has  a  power  of  distress  under  an  attornment  clause,  is 
less  favourably  situated  to  obtain  leave  to  distrain 
than  an  ordinary  landlord.  See  also  Apportionment 
Act,  1905,  ante  p.  171. 

The  landlord  may  distrain  on  goods  on  the  pre- 
mises which  are  not  the  property  of  the  company: 
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In  re  New  City  Coristitutional  Club  Co.,  Ex  parte  act  m,  40, 
Pur  sell,  34  Ch.  D.  646 ;  as  where  the  goods  in  question 
were  the  only  property  of  the  company  and  had  been 
charged  to  more  than  their  value  in  favour  of  deben-  ^^^^ 
tnre  holders:  Ih.;  and  in  In  re  Carriage  Co-operative 
etc.  Asm,,  Ex  parte  Clemence,  23  Ch.  D.  154,  it  was 
held  that  the  landlord  might  distrain,  although  hold- 
ing a  promissory  note  for  the  amount  of  the  rent, 
where  the  company  was  only  an  under-tenant  of  his 
lessee;  but  see  as  to  this  decision  the  comments  of  the  p,!J^„ ,, 

'  holder  of  P.y, 

Court  of  Appeal  in  In  re  New  City  Constitutional  f<^^^' 
Club  Co,,  supra,  and  see  In  re  Ear  pur's  Cycle  Fit- 
tings Co.,  (1900)  2  Ch.  731,  in  which  the  Court  re- 
fused  to  follow  In  re  Carriage  etc.  Assn.,  Ex  parte 
Clemence,  supra.  See  further  as  to  the  landlord's 
right  of  distress  on  goods  not  the  property  of  the 
company :  In  re  Regent  TJ.  8.  Stores,  8  Ch.  D.  at  619. 

See  Mxirgatroyd  v.  Old  SUkstone  Co.,  65  L.  J.  Ch.  partvinpoi- 
111 ;  ante  p.  101 ;  where  parties  were  put  into  posses-  SX^/^^t. 
sion  under  an  order  of  the  Court  and  the  right  to 
distrain  was  suspended ;  and  see  generally  Lindley  on 
Companies,  (6th  ed.)  pp.  916  et  seq.;  Buckley's  Com- 
panies Acts,  (8th  ed.)  280;  Notes  on  distress,  ante 
pp.  96  et  seq. 

Under  s.  103  the  official  liquidator  is  empowered  pow«n  and 
and  directed  to  take  into  his  custody  or  under  his/jjSS^. 
control  all  the  property,  etc.,  to  which  the  company 
is  or  appears  to  be  entitled,  and  perform  such  duties 
as  are  imposed  upon  him  by  the  Court.      By  s.  104 
he  is  empowered  with  the  sancty)n  of  the  Court,  {intef 
alia) :  To  bring  or  defend  any  action,  etc.,  in  the  name 
of  the  company  (a).      To  carry  on  the  business  of 
the  company  for  the  purposes  of  the  beneficial  wind- 
ing up  of  the  same  (b).      And  to  do  and  execute  all 
such  other  things  as  may  be  necessary  for  winding 
up  the  affairs  of  the  company  and  distributing  its 
assets.      Leasing   is   prima   fade   inconsistent   with  nquidator'i 
liquidation  but  the  Court  will  give  leave  to  the  official  '**"^ 
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liquidator  to  lease  in  cases  where  it  sees  that  it  is 
advantageous  to  the  liquidation :  In  re  Federal  Bank 
of  Australia,  6  B.  C.  3. 

Where  lessors  of  a  company  in  liquidation  wero 
willing  to  accept  a  surrender  of  the  lease  they  were 
allowed  to  prove  in  respect  of  the  damages  sustained 
by  them  by  reason  of  such  surrender,  and  a  reference 
was  directed  to  the  Master  to  ascertain  the  amount  of 
such  damages:  In  re  Sydney  Land  etc.  Co.,  7  B.  C. 
29. 

See  also  Buckley's  Companies  Acts,  (6th  ed.)  pp. 
271-279;  Lindley,  Companies,  (5th  ed.)  pp.  706-713; 
see  further  Note  on  Forfeiture,  ante  p.  176. 

Under  s.  241  any  contract  which  if  made  between 
private  persons  would  be  by  law  required  to  be  in 
writing,  and  under  seal,  may  be  made  on  behalf  of 
the  company  in  writing  under  the  common  seal  of  the 
company,  and  such  contract  may  be  in  the  same  man- 
ner varied  or  discharged  (1) ;  and  any  contract  which, 
if  made  between  private  persons,  would  be  by  law  re- 
quired to  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  may  be  made  on  behalf  of  the 
company  in  writing,  signed  by  any  person  acting 
under  the  express  or  implied  authority  of  the  com- 
pany, and  such  contract  may  be  in  the  same  manner 
varied  and  discharged  (2) ;  and  any  contract  which, 
if  made  between  private  persons,  would  by  law  be 
valid,  although  made  by  parol  only  and  not  reduced 
into  writing  may  be  made  by  parol  on  behalf  of  the 
(»()mpany  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  contract 
may  in  the  same  way  be  varied  or  discharged  (3) ; 
and  aU  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law  and  shall  be 
binding  upon  the  company  and  its  successors,  and  all 
other  parties  thereto,  their  heirs,  executors,  or  ad- 
ministrators, as  the  case  may  be.  Where  directors  of 
a  trading  corporation  had  power  to  take  a  lease  and 
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to  delegate  their  powers  to  the  managing  director  and  act  no.  4o, 
where  a  lease  was  signed  by  the  managing  director  act  no.  86, 
but  was  not  sealed  with  the  company's  seal,  or  signed 
as  required  by  the  Articles  of  Association,  the  com- 
pany having  entered  and  paid  rent,  was  held  bound 
by  the  lease :  Plondey  v.  Steanes,  19  N.S.W.  215 ;  see 
also  ante  p.  8.  See  generally  on  s.  241,  Buckley's 
Companies  Acts,  (6th  ed.)  pp.  569,  570;  Lindley  on 
Companies,  (5th  ed.)  pp.  226-7. 

Sydney  Corporation  Act,  {No.  35  of  1902).         Sydney  cor- 
poration Aett. 

Section  99  provides  that  if  notice  is  served  person- 
ally on  any  tenant,  (of  any  encroachment  of  any 
building  erected  or  being  erected  and  reported  by  the 
City  Surveyor  or  any  citizen  to  the  Council),  he  shall  Tenant  rectivimf 

not%c€f  to  de- 

forthwith  deliver  the  same  personally  to  the  owner  or  Krw  to  ofcner. 

his  agent  under  a  penalty  of  £20.      See  also  ss.  97, 

98. 

Section  123  provides  that  the  rates  becoming  pay-  ziabuity  for 
able  upon  notice  in  the  Gazette  under  s.  122,  shall  mee. 
in  case  the  premises  are  occupied  be  paid  to  the  City 
Treasurer  by  the  tenant  at  the  time  when  the  rate  is 
made  payable  or  demanded.  If  the  premises  are 
vacant,  then  the  rates  are  payable  by  the  owner.  If 
the  Council  fail  to  recover  the  rates  in  respect  of 
occupied  premises  from  the  tenant  it  may  levy  and 
recover  them  from  the  owner.  See  also  s.  8  of  Syd- 
ney Corporation  (Amendment)  Act,  1905. 

Section  124  provides  that  where  a  tenant  has  been  Repayment  by 
required  to  pay  a  greater  amount  of  rates  than  he  tenant.  ^ 
owes  for  rent  or  for  a  period  during  which  he  has  not 
been  in  occupation  of  the  premises  he  shall  be  entitled 
to  deduct  the  amount  in  excess  from  any  rent  then 
due  or  accruing,  or  to  recover  the  same  from  his  land- 
lord, (after  he  has  been  asked  and  has  neglected  to 
repay  such  excess),  in  an  action  as  for  money  paid 
to  his  use  in  any  Court  of  competent  jurisdiction. 
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Cf,  Skinner  v.  Hunt,  (1904)  2  K.  B.  452.  Where  A. 
had  leased  from  B.  premises  in  Sydney  which  had 
formerly  been  vacant  and  the  Sydney  Corporation 
on  refusal  by  A.  to  pay  rates  accrued  due  before  his 
lease  placed  a  bailiff  in  possession  until  B.  paid  the 
rates.  Held  that  A.  had  no  action  against  B.  on  an 
agreement  to  save  A.  harmless  against  payment  of 
rates  payable  by  B.  and  against  any  distress  or  costs 
incurred  by  non-payment  thereof.  A.  was  bound  to 
pay  the  rates  and  he  should  have  paid  them  and  de- 
ducted them  from  his  rent  or  sued  B.  to  recover  the 
amount  paid:  Brovm  v.  Grogan,  5  N.S.W.  180. 

Under  s.  125  (1)  it  is  provided  that  in  case  any 
person  liable  to  pay  any  rate  neglects  or  refuses  to 
pay  the  amount  thereof  to  the  City  Treasurer  for  14 
days  after  a  notice  in  the  form  or  to  the  effect  of  the 
15th  Schedule  thereto  that  such  rate  is  due,  has  been 
left  at  the  premises  liable  for  such  rate,  or  after  he 
has  by  any  such  notice  been  called  upon  and  required 
to  pay  such  rate,  the  Mayor  may  by  warrant  under 
his  hand  distrain  the  goods  and  chattels,  (if  any), 
of  such  person  on  the  property  assessed  or  elsewhere 
in  the  city,  and  cause  such  goods  and  chattels  when 
distrained  to  be  sold,  and  out  of  the  moneys  to  arise 
thereby  may  pay  all  costs,  charges,  and  expenses  at- 
tendant upon  such  distress  and  sale,  and  shall  then 
pay  the  amount  of  the  rate  for  which  such  distress 
and  sale  are  made,  and  pay  over  any  surplus  to  the 
person  so  distrained  upon.  And  by  s.  125  (2)  in 
every  case  in  which  a  warrant  of  distress  has  been 
delivered  to  a  collector  or  bailiff  for  levy,  the  same 
shall  be  levied  for  such  rate,  costs,  and  expenses,  un- 
less the  whole  of  such  costs  and  expenses  are  paid, 
as  well  as  such  rate.  Further  by  s.  125  (3)  in  the 
event  of  any  such  distress  not  realising  suflScient  to 
pay  such  rate,  costs,  charges,  and  expenses,  the  Mayor 
may  from  time  to  time  make  further  and  other  dis- 
tress in  like  manner  until  the  whole  amount  of  the 
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same  has  been  fully  pHid;  and  lastly  by  s.  125  (4)  act  no.  36, 
it  is  provided  that  such  costs  shall  be  according  to  the  ^^^' 
scale  in  the  16th  Schedule  thereto.  Cf.  the  power  of 
distress  so  conferred  with  that  given  to  the  Metropoli- 
tan Water  and  Sewerage  Board  by  its  Act,  post 
p,  247,  and  with  that  given  to  the  Australian  Gas- 
ligrlit  Company,  post  p.  258. 

By  s.  126  (1)  the  form  of  the  warrant  above  re- 
ferred to  is  provided  for.       By  sub-s.  2  the  bailiflf 
may  call  in  a  police  constable  to  assist  him  in  making  wannnt  of 
a  distress.      By  sub-s.  3  any  number  of  persons  may  nue!^  '^ 
be  included  in  the  one  warrant,  which  may  be  directed  Pwen  under. 
to  any  bailiff  appointed  in  that  behalf.      By  sub-s. 
4  all  such  distresses  and  sales  are  to  be  conducted  as 
nearly  as  practicable  in  accordance  with  the  provi- 
sions of  Part  V  of  the  L.  &  T.  Act,  ante  p.  96, 
and  section  127  provides  that  the  distress  shall  not 
be  void  for  want  of   form.      Where   a   corporation 
bailiff  was  sent  to  plaintiff's  premises    to    demand 
money  alleged  to  be  due  for  rates  and  the  person  in 
charge  of  the  premises  said  they  had  been  paid  and 
the  bailiff  then  produced  his  warrant  and  remained 
on  the  premises  until  the  person  in  charge  went  out  tu^qoi  dinrtst 
and  obtained  the  money  and  paid  it  under  protest  ^"**"' 
with  two  shillings  for  the  warrant,  no  levy  fees  being 
charged,  and  as  a  matter  of  fact  the  rates  had  been 
paid  as  alleged,  it  was  held  that  there  was  a  wrongful 
distress,  the  Court  remarking  that  the  defendants  had 
large  powers  and  ought  to  exercise  them  with  caution : 
Evans  v.  Municipal  Council  of  Sydney,  2  W.  N.  104. 

By  s.  141  as  amended  by  s.  10  of  Amending  couneiTi  power 
Act  of  1905,  it  is  provided  that  the  CouncU  may*"^"**^*^* 
grant  leases  of  any  premises  or  any  part 
thereof  held  by  or  belonging  to  the  Corpora- 
tion, for  any  period  not  exceeding  twenty-one 
years,  upon  the  best  terms  which  may  be  ob- 
tained for  the  same,  provided  that  in  the  case  of  a 
lease  exceeding  two  years  such  premises  be  let  by  corn- 
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petition  either  by  public  auction  or  tender.  See  abo 
ss.  139,  and  140,  as  to  power  to  lease  portions  of  the 
land  known  as  Prince  Alfred  Park.  See  further 
PubUc  Parks  Act,  (No.  40  of  1902),  infra  p.  244, 
and  see  Act  No.  28  of  1904,  (Hyde,  Cook  and  Phillip 
Parks  Act),  vesting  the  parks  mentioned  in  the  Muni- 
cipal Council  of  Sydney. 

By  ss.  160  and  162  tenants  or  owners  or  agents  are 
not  permitted  to  empty  their  own  cesspits  and  must 
give  notice  within  24  hours  of  any  nuisance  arising 
in  connection  with  cesspits  under  a  penalty  of  £10. 

Sydney   Corpoi'atian    {Amendment)    Act,   1905, 
No.  39  of  1905. 

As  to  ss.  8  and  10  see  supra.  Part  II  of  the 
Act  empowers  the  Council  to  resume  lands  which 
thereupon  become  vested  in  that  body  for  an 
estate  in  fee  simple  freed  from  all  interests, 
etc.:  (s.  19).  Where  the  land  so  resumed  is  under 
lease,  apportionment  of  rent  and  compensation  to 
tenants,  etc.,  are  provided  for:  (s.  20  j).  Further  the 
Council  is  empowered  to  lease  resumed  lands  for  such 
periods  and  on  such  terms  and  conditions  as  it  thinks 
fit:  (s.  22  h). 


Sydney  Hnr- 
bow  Trwt  Acte. 


Oonrmiteianen 
abody  eor- 
porale. 


Sydney  Harbour  Trust  Acts, 
{No.  1  of  1901;  No.  16  of  1903). 

No.  1  of  1901 :  By  s.  5  of  this  Act,  it  is  provided 
that  there  shall  be  three  Commissioners  for  carrying 
the  Act  into  execution  who  shall  be  a  body  corporate 
by  the  name  of  **  The  Sydney  Harbour  Trust  Com- 
mission "  and  by  that  name  shall  have  perpetual 
succession  and  a  common  seal  with  power  to  take, 
purchase,  sell,  lease  and  hold  lands,  goods,  etc.,  for 
the  purposes  of  this  Act  and  subject  to  its  restric- 
tions. Cf.  a.  41  infra,  and  s.  3  of  Amending  Act, 
infra. 
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Under  s.  27  all  land  now  vested  in  the  Government  act  no.  i, 
"within  the  boundaries  of  the  port  and  the  lands  re-  ^  J^  ^^^^^  .^ 
sumedf  purchased,  or  reclaimed  by  the  Crown  in  con-  commitHonen. 
ztection  with  or  used  for  wharfage  purposes  as  de- 
•cribed  in  the  Second  Schedule  etc.  to  the  Act,  shall 
be  vested  in  the  commissioners  appointed  under  the 
Act  upon  trust  for  the  purposes  of  the  Act,  and  by  s. 
29  it  is  provided  that  no  lease  or  license  in  force  at 
tlie  commencement  of  this  Act  or  relating  to  anyS'J^^*^ 
Crown  land  hereby  vested  in  the  commissioners,  shall  ^*'' 
be  in  any  manner  affected  by  this  Act.      Any  moneys 
payable  after  the  said  commencement  as  the  rent  re- 
served in  respect  of  any  such  leases  may  be  recovered 
by   the  commissioners.       At  the  expiration  of  the 
term  of  any  of  the  said  leases  or  licenses,  it  shall  be 
lawful  for  the  commissioners  to  renew  or  deal  with 
such  leases  or  licenses  on  such  conditions  and  terms  P<f^^  <«  »wietr. 
as  they  may  deem  fit.      When  the  renewal  of  any 
such  lease  is  refused,  the  commissioners  shall  pay  the 
leaseholder  such  compensation  for  improvements  as 
has  been  reserved  by  the  lease. 

Under  s.  40  the  commissioners  are  empowered  to  Power  to  Ua99 
contract  for  the  lease  of,  and  to  lease,  for  such  con-  laHZ,^^^ 
siderations  as  they  may  deem  reasonable  any  super- 
fluous lands  in  such  manner  as  they  may  deem  most 
advantageous;  and  such  contracts  and  leases  shall 
be  valid  and  effectual  to  all  intents  and  purposes;  and 
by  s.  41  it  is  provided  that  the  commissioners  may 
grant  leases  of  any  land  vested  in  them  by  this  Act  Power  to  iea$$ . 

,  t    g       lanat  for  cer- 

xjcpon  such  rent  reserved  and  such  conditions,  and  for  tain  purpo$et, 
such  term,  not  exceeding  21  years,  as  they  may  think 
fit,  as  yards  or  sites  for  ship  building,  boat  building, 
storing  of  timber,  storing  of  coal,  storing  of  merchan- 
dise or  other  property  and  erection  of  workshops  or 
foundries  connected  with  shipping.  (See  Amend- 
ing Act,  infra). 

Section  42  provides  that  whenever  the  commis- poww  to  f». 
sioners  during  the  currency  of  the  term  of  any  exist-  o/ten<f#» 
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ing  lease  or  license  to  occupy  any  of  the  land  Tested 
in  them,  desire  to  take  possesdcm  of  the  said  land  or 
part  thereof,  th^  may  serve  on  the  leasee  or  licensee, 
his  heirs,  etc.,  or  permitted  assigns,  in  the  manner 
prescribed,  a  notice  that  they  require  possession;  and 
if  within  three  months  from  the  service  of  the  notioe, 
possession  is  not  given  accordingly  theymay  issue  their 
warrant  to  the  Sheriff  requiring  him  to  deliver  pos- 
session to  the  person  appointed  in  the  warrant,  and 
upon  receipt  of  such  warrant  the  Sheriff  shsJl  deliver 
possession  of  the  land  and  expel,  etc.,  all  persons  th^i 
in  possession  without  any  legal  process  whatsoever 
and  as  effectually  as  if  he  were  acting  under  a  writ 
of  habere  facias  possessionem  issued  on  a  judgment 
in  ejectment,  and  the  costs  of  the  issuing  and  eTeeor 
tion  of  the  warrant  shall  be  settled  by  the  Sheriff  and 
paid  by  the  person  failing  or  refusing  to  give  pos- 
session, and  the  amount  of  costs  so  settled  shall  be 
deducted  and  retained  by  the  commissioners  from  the 
compensation,  if  any,  payable  for  dispossession  under 
the  powers  contained  in  the  Act;  or  if  no  such  com 
pensation  is  payable  or  the  amount  of  the  costs  ex- 
ceeds such  compensation,  the  excess  if  not  paid  on 
demand  shall  be  levied  by  distress,  and  upon  applica- 
tion to  any  justice  he  shall  issue  his  warrant  therefor. 

By  &  43  the  commissioners  are  empowered  and 
directed  to  pay  compensation  for  dispossessing  lessees 
or  licensees,  their  executors,  etc.,  or  permitted  assigns, 
and  the  amount  of  such  compensation  is  settled  as 
prescribed  by  the  Lands  for  Public  Purposes  Acquisi- 
tion Act  and  any  Act  amending  the  same.  (See 
PubUc  Works  Act,  Xo.  26  of  1900). 

See  s.  49  as  to  how  contracts  by  the  commissi(merB 
are  to  be  entered  into,  and  ss.  51-56  and  63,  as  to  their 
power  to  grant  licenses  for  certain  purposes. 


SvrfiMv  Hai^  Sydney  Harbour  Trust  {L^ising)  Act,  1903,  {No. 

iUmim^  jLdL    16  of  1903) :  By  &  1  this  Act  is  to  be  construed  as  part 
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of  the  Sydney  Harbour  Trust  Act,  1900 ;  and  s.  2  act  no.  le, 
provides  that  the  commissioners  may    grant    leases  act  no.  28, 
under  s.  41  of  the  principal  Act  (supra)  of  any  land  ^^^^j^,^^, 
vested  in  or  purchased  or  acquired  by  or  under  the  p««^  <<»'«*• 
said  Act  for  a  term  exceeding  21  years  but  not  ex- 
ceeding 42  years;  provided  that  at  the  expiration  of 
each  period  of  14  years  from  the  commencement  of 
any  such  lease,  the  annual  rent  then  payable  under 
the  lease  and  under  this  proviso  shall  thereafter  be 
increased  by  five  per  centum  of  the  amount  of  the 
increase,  if  any,  in  the  municipal  value  of  the  land 
since  the  commencement  of  such  period;  and  the  ex- 
pression **  unimproved,  value  "  here  means  the  same  uiUmimMd 
as  in  the  Land  and  Income  Tax  Assessment  Act  of 
1895,  and  such  value  shall  be  assessed  and  determined 
by  the  Commissioners  of  Taxation  appointed  under 
that  Act. 

Section  3  provides  that  the  general  powers  con-  otntrtu  power$ 

of  l^tuing  undtr 

ferred  by  s.  5  of  the  principal  Act  on  the  commis-  pHndpai  Act 
sioners  to  lease  lands  shall  not  be  deemed  to  have  been 
and  shall  not  be  restricted  by  the  provisions  of  s.  41 
of  that  Act  conferring  specific  powers  of  leasing  on 
the  Commissioners  except  in  the  cases  or  for  the  pur- 
poses specifically  mentioned  in  that  section. 

Municipalities  Acts,  Mmieipaiuie$ 

(No.  23  of  1897;  No,  36  of  1904). 

No.  23  of  1897:  Section  141  provides  that  rates 
imposed  under  the  Act  **  shall  be  payable  by  the 
**  occupier  of  the  property  for  which  such  rate  is 
•*  payable  if  occupied,  and  if  unoccupied,  then  by  ^J^  ^J^^ 
**  the  lessee  or  owner;''  but  it  is  also  provided  that  ^''p**'- 
nothing  in  the  Act  **  shall  prevent  any  private  ar- 
^*  rangement  between  landlords  and  tenants  as  be- 
**  tween   themselves   with  respect   to   their   ultimate  ^^J^ 
*'  liability  to  rates  respectively."      The  same  section 
also  provides  for  the  mode  of  service  of  the  notice  of 
assessment  in  case  the  land  is  occupied  or  unoccupied 
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owner. 


Where  Utten 
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Brewery  of 
ratee  by  dU' 


and  it  has  been  held  that  where  property  is  occupied 
it  is  su£Scient  notice  of  assessment  to  the  owner,  if 
the  notice  be  served  on  the  occupier  and  be  addressed  * 
to  both  the  occupier  and  the  owner:  Borough  of 
Waverley  v.  James,  11  N.S.W.  450;  7  W.  N.  75;  and 
in  an  action  for  rates  against  the  owner  on  failure  of 
the  occupier  to  pay,  it  is  not  necessary  to  show  that 
the  notice  of  the  assessment  and  rate  has  been  ad- 
vertised as  required  by  the  Act :  Borough  of  Narran- 
dera  v.  Gough,  20  N.S.W.  207.  The  owner  of  unoc- 
cupied land  is  liable  for  the  rates  where  the  lessees 
have  abandoned  the  property  or  cannot  be  found. 
In  such  a  case  the  municipality  is  not  bound  to  find 
the  lessees  and  exhaust  all  remedies  against  them  be- 
fore suing  the  owner:  Bowling,  D.C.J.,  in  Munici- 
pality of  Wickham  v.  Botvkcr,  4  W.  N.  38.  See  as. 
137-156  as  to  ratable  property,  and  Sydney  Real 
Estate  Bank  v.  Weiss,  infra;  cf.  Borough  of  Waver- 
ley V.  James,  supra;  Borough  of  Ashfield  v.  Ramsay, 
14  N.S.W.  217,  as  to  the  construction  of  s.  176  of 
Municipalities  Act,  1867,  (which  section  was  after- 
wards repealed  by  s.  1  of  55  Vic.  No.  33) ;  and  cf. 
also  with  ss.  151-154,  infra. 

Under  s.  151,  if  any  person  rated  under  the  provi- 
sions of  this  Act  fails  to  pay  the  rates  due  from  him 
for  the  space  of  30  days  after  demand  thereof  made  in 
writing  by  the  council  clerk  of  the  municipality  or 
by  a  collector  duly  authorised  in  that  behalf  by  the 
council  of  such  municipality  or  after  publication  in 
some  newspaper  circulating  in  the  neighbourhood  of 
a  notice  requiring  such  payment  to  be  made,  the 
Mayor  may  issue. his  warrant  for  levying  the  amoimt 
with  costs  by  distress  and  sale  of  the  goods  found  on 
the  premises  and  which  are  in  the  occupation  of  the 
person  on  whom  such  demand  is  made.  And  the 
warrant  shall  authorise  the  person  executing  it  to 
remain  on  the  premises  during  the  time  between  such 
distress  and  sale  whether  or  not  such  authority  is 
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expressed  in  the  warrant,  and  the  publication  of  the  act  no.  28. 
notice  shall  be  deemed  a  valid  demand.  Cf.  this 
I)ower  of  distress  with  that  given  under  the  Sydney 
Corporation  Act,  ante  p.  236,  and  under  the  Metro- 
politan Water  and  Sewerage  Act,  post  p.  247;  and 
note  the  difference  in  the  case  of  the  Australian  Gas- 
light Company's  Act,  post  p.  258. 

Section  152  provides  that  notwithstanding  s.  151  '^^'^'''JgjiL- 
the  council  may  after  default  recover  the  amount  of  <*««  ^v  <«•- 

tT€$t, 

rates  in  the  Court  of  Petty  Sessions  or  District  Court, 

and  section  153  provides  that  notwithstanding  ss.  151 

and  152  the  council  may  recover  the  amount  of  the  oumer  to  pay  in 

rate  from  the  owner  where  it  has  failed,  after  certain  ^J^ 

conditions  as  to  notice  and  demand  have  been  fulfilled, 

to  recover  it  from  the  occupier. 

Section  155  provides  a  penalty  not  exceeding  £5 
on  any  occupier  who  refuses  to  give  the  name  and  ocewpin 
address  of  the  owner,  or  wilfully  conceals  or  wilfully  JtoSTJSii^l*** 
misstates  the  name  and  address  of  such  owner.  ^^' 

The  Statutes  of  Limitations  do    not    apply    to 
actions  for  rates :  Borough  of  Tamworth  v.  Bussell,  statuut  of 
3  W.  N.  57 ;  overruling  Miinicipality  of  Tenterfield  v.  ^^*'"*'"**^- 
Graham,  2  W.  N.  10. 

Section  219  provides  that  no  pipe,  burner,  lamp,  Meurt,  «te.,  nu 
meter  or  other  apparatus  of  the  council  set  up  in  ^Ii7 
any  building,  tenement  or  place,  shall  be  subject  to 
distress  for  rent  or  shall  be  taken  in  execution  under 
any  process  or  proceeding  of  any  court  of  law  or 
equity,  or  under  any  proceedings  in  bankruptcy, 
unless  under  process  against  such  council. 

Under  s.  222  the  council  of  any  municipality  may,  Potm totals 
(inter  alia),  take  on  lease,  etc.,  lands  situated  outside  for  wharf $,  «u. 
but  adjoining  to  or  abutting  upon  the  boundaries  of 
such  municipality  and  forming  any  part  of  its  shores, 
foreshores,  etc.,  and  subject  to  the  provisions  of  any 
Local  Harbour  Trust  Act,  to  erect,  etc.,  wharfs,  etc., 
with  all  necessary  and  convenient  roads,  etc.,  and  also 
to  take  on  lease,  etc.,  any  term,  estate  or  interest  from 
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the  Government  or  any  local  Harbour  Trust  all  or 
any  wharfs,  etc.,  provided  that  beforehand  the 
Minister  for  Works  approves  of  the  council  so  doing 
and  of  the  plans,  etc.,  of  the  work. 

By  s.  226  the  council  is  empowered  to  let,  etc.,  all 
or  any  of  the  said  wharfs  or  any  portion  thereof ;  but 
such  leases  must  not  exceed  seven  years  where  the 
wharf  is  constructed  on  land  which  is  the  absolute 
property  of  the  municipality  and  must  not  exceed  the 
term  of  the  council's  lease  where  the  wharf  is  construc- 
ted on  land  which  the  council  holds  on  lease.  Pro- 
vided that  no  such  lease,  etc.,  shall  give  exclusive  use 
of  such  wharf  to  any  person,  etc. 

By  s.  227  the  council  is  similarly  empowered  to 
take  lands  on  lease,  etc.,  for  the  purpose  of  erecting 
baths,  subject  in  this  instance  to  the  approval  of  the 
Minister  for  Lands ;  and  s.  231  empowers  the  council 
to  let  the  said  baths  for  similar  terms  to  those  men- 
tioned in  s.  226  supra.  Section  232  validates  leases 
made  before  the  passing  of  the  Act. 

No,  36  of  1904 :  This  Act  applies  the  provisions  of 
the  principal  Act  relating  to  municipal  gas  works 
and  gas  to  municipal  electric  light  works  and  electri- 
city.     See  ss.  2,  3,  and  4. 


Publie  Park* 
Act, 


TrHtU9$*  pOK» 

tolta»$. 


Public  Parks  Act,  {No.  40  of  1902). 
Under  s.  7  the  trustees  of  public  parks  and  recrea- 
tion grounds  are  empowered  with  the  consent  of  the 
Minister  for  Lands  to  grant  leases  of  any  portions 
thereof  subject  to  the  terms  and  conditions  imposed 
by  the  Minister. 


Shir*  Council 
may  rent  land*. 


Local  Government  (Shires)  Act, 
No,  33  of  1905. 

Section  15  provides  that  a  Council  with  the  ap- 
proval of  the  Governor  may  acquire  or  rent  lands 
for  Shire  purposes  whether  such  lands  be  within  or 
without  the  Shire. 
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Section  31  (2)  provides  (inter  alia)  that  owners  act  no.  88, 
or  occupiers  are  bound  under  a  penalty  to  answer  owner$  or 
questions  put  by  valuers  appointed  under  the  Act.     SS^aTiiJ^jr- 

Part    VI,    Division    IV,   (ss.  33-38),  deals    with '''*'^' 
rates.       Section  34  provides  that  the  owner  (or  in  ^^*^* 
case  of  Crown  lands  or  Railway  lands,  the  lessee) 
is  liable  for  the  rates  levied  under  the  Act,  and  joint  whoHabUfor. 
owners,  lessees,  etc.,  are  jointly  and  severally  liable 
for  the  whole  amount  of  such  rate.       Nothing  in 
the  Act  is  to  affect  a  private  agreement  between  the 
owner  and  occupier  with  respect  to  the  ultimate  lia- 
bility for  any  rates  or  arrears  of  rates.       Unpaid 
rates  are  made  a  charge  on  the  land  and  when  in 
arrear    six    months  are  to  bear    four    per     centum 
interest. 

Under  s.  35  where  rates  are  due  and  unpaid  in  Reewerahu 
respect  of  any  ratable  land  within  a  Shire,  the  Coun- 
cil may  recover  from  any  person  who  is  or  has  been 
in  occupation  of  such  land  the  amount  of  any  such 
rates  which  have  become  due  during  such  occupation, 
together  with  interest  thereon,  upon  proving — 
(a)  that  such  rates  are  under  this  Act  due  and  pay- 
able by  the  owner  or  lessee  or  tenant,  as  the  case  may 
be;  and  (6)  that  the  owner  or  lessee  or  tenant,  as 
the  case  may  be,  is  resident  outside  N.S.W.  or  is  un- 
known to  the  Council,  or  that  the  Council  has  com- 
menced legal  proceedings  against  the  owner  or  lessee 
or  tenant,  as  the  case  may  be,  for  the  recovery  of 
such  rates,  and  has  used  due  diligence  but  has  been 
unable  to  effect  due  service  on  the  owner  or  lessee 
or  tenant,  as  the  case  may  be :  Provided  that  such  ooeupMr  mMif 


occupier  may  recover  from  the  owner  or  lessee  or  JJSJS^  '^ 
tenant,  as  the  case  may  be,  the  amount  of  any  such 
rates  paid  by  him  to  the  Council  or  may  deduct  the 
same  from  any  rent  or  any  proceeds  of  the  land  due 
or  to  become  due  from  such  occupier  to  the  owner  or 
lessee  or  tenant,  as  the  case  may  be.  Further  by 
s.  36   (3)  the  defendant  in  a  proceeding  under  the 
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above  section  is  limited  to  the  defences  prescribed  by 
the  Act,  and  s.  36  (4)  provides  that  no  jurisdiction 
is  to  be  ousted  by  the  question  of  the  title  to  land 
arising  in  a  proceeding. 

Section  38  empowers  the  Council  to  take  and  hold 
unoccupied  lands  for  arrears  of  rates  and  to  lease 
the  same  for  a  term  not  exceeding  seven  years.  With- 
in 16  years  after  the  land  has  been  so  taken  posses- 
sion of  by  the  Council  any  person  who,  but  for  this 
Act,  would  be  entitled  to  the  land  may  inspect  the 
accounts  kept  in  pursuance  of  the  Act,  and  may  re- 
quire the  Council  on  payment  of  the  balance  (if  any) 
due  to  the  Council,  to  put  him  in  possession  of  the 
land,  subject  to  any  lease  lawfully  made  by  the 
Council  under  this  Act.  The  Council  shall  comply 
with  such  requirement,  and,  if  the  balance  is  on  the 
accounts  against  the  Council  shall  pay  such  balance 
to  the  person  aforesaid.  Any  tenant  of  the  Council 
shall  attorn  to  the  person  so  put  in  possession  of  the 
land.  Unless  some  person  within  the  said  16  years 
so  requires  the  Council  to  put  him  in  possession  of 
the  land,  the  land  and  all  rents  and  moneys  received 
by  the  Council  in  respect  thereof  shall,  on  the  expira- 
tion of  such  16  years,  vest  absolutely  in  the  Council. 


Metropolitan 
Water  and 
Sewerage  Acts. 


Meters,  etc., 
not  dietrtUn- 
abU. 


Metropolitan  Water  and  Sewerage  Acts, 

43  Vic,  No,  32:  Under  s.  54  of  this  Act,  meters, 
instruments,  pipes  and  apparatus  hired  by  the  Board 
to  the  consumer  shall  not  be  subject  to  distress  for 
rent  of  the  premises  where  the  same  are  used,  or  to 
be  attached,  or  taken  in  execution  under  any  process 
of  any  Court  of  Law  or  Equity,  or  under  or  in  pur- 
suance of  any  sequestration  or  order  in  insolvency 
or  other  legal  proceedings  against  or  affecting  the 
consumer  of  the  water,  or  the  occupier  of  the  pre- 
mises, or  other  person  in  whose  possession  the  meters, 
pipes,  instruments  and  apparatus  may  be. 
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By  s.  86,  (inter  alia),  it  is  provided  that  for  the  isvio.  No.  82. 
purpose  of  protecting  the  water  in  the  mains  or  other  cottofdit- 
pipes  of  the  Board  from  all  impurities  from  closets  pipet. 
and  other  receptacles  of  faecal  matter  or  urine,  when- 
ever the  Board  shall  have  caused  any  pipe  to  be  cut 
off  or  disconnected  or  other  work  to  be  done  in  rela- 
tion thereto,  they  shall  forthwith  serve  the  owner  or 
occupier  of  the  premises  with  a  notice  in  writing  re- 
quiring him  to  pay  the  actual  cost  or  expense  in- 
curred; And  such  owner  or  occupier  shall  pay  the 
amount  to  the  Board,  and  if  the  amount  be  paid  by 
an  occupier  only,  he  may  deduct  the  same  from  the  oeeupier  may 
rent  then  due  or  accruing ;  Upon  such  owner  or  occu-  /rom  r^T^ 
pier  making  default  in  any  such  payment  after  the 
delivery  of  such  notice  as  aforesaid  the  Board  may  2j^y. 
sue  for  and  recover  the  same  with  full  costs  of  suit. 
Further  owners  of  premises  shall  fix  closet  cisterns  or 
be  liable  to  a  penalty,  and  upon  owners  neglect  to  do 
so  the  tenant  is  authorised  and  required  upon  receiv-  j,^^^^ 
ing  14  days  written  notice,  to  fix  the  same  and  to'**^*^^'- 
deduct  the  expense  from  the  rent,  or  sue  for  the 
amount  and  recover  the  same  with  full  costs  from 
the  owner  as  money  paid  to  his  use. 

Section  87  provides  that  where  several  houses  or  whenivmai 

,  .  i»  1  A^w***,  common 

parts  of  houses  m  the  separate  occupation  of  several  pip*. 
persons  are  supplied  by  one  common  pipe,  etc.,  the 
several  owners  or  occupiers  shall  be  liable  to  the  pay- 
ment of  the  same  rates  as  if  they  had  been  supplied 
by  a  separate  pipe. 

Sections  88,  89,  and  105  provide  that  water  and  Rau$  neotwrabu 
sewerage  rates  are  recoverable  from  either  landlord  or  temru. 
or  tenant,  and  if  any  person  refuse  to  pay  on  demand, 
the  Board  may  order  a  warrant  under  the  hand  of 
their  President  or  Vice-President  to  issue,  to  distrain  poweriotjiu^ 
and  sell  the  goods  of  the  person  occupying  the  pre-  '^* 
mises.       Cf,  this  power  of  distress  with  that  given 
under   the   Sydney   Corporation   Act,   ante,   p.  236; 
the  Municipalities  Act,  ante,  p.   242;  and  contrast 
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48  vio.  No.  82.  with  that  given  to  the  Australian  Gaslight  Company, 
post,  p.  258. 

By  s.  90,  if  any  tenant  be  called  on  to  pay,  and 
pay,  or  be  distrained  on,  for  a  greater  amount  of 
any  rate,  charge,  or  sum,  due  to  the  Board  under  Part 
II  of  the  Act,  than  is  due  for  the  period  of  his  oc- 
cupancy, or  pay  any  sum  for  laying  down  service 
pipes,  on  the  refusal  or  neglect  of  the  owner  so  to 
do  within  one  month  of  notice  in  the  Government 
Gazette  he  may  deduct  such  sum  from  the  rent  from 
time  to  time  becoming  due,  or  after  demand  may 
recover  the  same  from  the  owner.  The  defendant 
was  tenant  to  the  plaintiffs  of  a  house  under  an 
agreement  by  which  defendant  was  to  pay  the  rates, 
but  when  the  rate  papers  were  left  with  him  he  re- 
fused to  pay.  The  plaintiffs  thereupon  paid  the 
rates,  consisting  of  water  and  sewerage  and  city  rates,, 
and  sued  on  the  common  counts  to  recover  the  amount 
as  for  money  paid  at  defendant's  request.  Held  as 
to  the  water  and  sewerage  rates,  that  the  plaintiffs 
could  recover,  and  that  a  request  by  the  defendant 
must  be  implied,  since  rates  under  the  Water  and 
Sewerage  Act  are  recoverable  from  either  owner  or 
occupier  at  the  option  of  the  Board.  The  plaintiffs 
were  therefore  primarily  liable  for  the  rates,  and  by 
paying  relieved  themselves  of  a  legal  obligation;  but 
as  to  the  city  rates  no  request  could  be  implied,  and 
the  plaintiffs  could  not  recover,  for  since  under  the 
Sydney  Corporation  Act  there  was  no  legal  liability 
upon  the  plaintiffs  to  pay  the  rates  till  the  Council 
had  exhausted  their  remedies  against  the  tenant,  the 
payment  was  voluntary:  Sydney  Real  Estate  Bank 
V.  Weiss,  12  N.S.W.  170;  8  W.  N.  27. 

Under  s.  108  where  a  justice  is  satisfied  that  there 
is  reasonable  ground  for  believing  that  any  house, 
etc.,  in  a  sewerage  district  is  in  a  filthy  or  unwhole- 
some condition,  he  may  by  warrant  authorise  an 
ofiScer,  etc.,  accompanied  if  necessary,  by  two  duly 
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qualified  medical  practitioners,  to  enter  in  the  day  43  vic.  tto.  ss. 
time  to  view  the  state  and  condition  thereof;  and  by 
s.  109,  on  the  certificate  of  two  duly  qualified  medical 
practitioners,  the  Board  may  notify  the  owner  or 
occupier  to  purify,  etc.,  the  premises  and  the  person  otcner  or  oetu- 
notified  is  liable  to  a  penalty  for  default.      The  Board         ^     ^' 
is  also  empowered  to  enter  and  cleanse  and  charge  eummi. 
the  cost  to  the  owner  or  occupier  and  recover  same 
summarily. 

Section  124  provides  that  the  Board  shall  make  Board  to  ac 

eonuHodots 

and  maintain  for  the  accommodation  of  the  owners  oumort  and 
and  occupiers  of  lands  adjoining  any  works  author- 
ised under  the  Act  convenient  modes  of  preventing 
interruption  of  the  use  of  the  said  lands,  etc.,  save 
where  the  owners  or  occupiers  have  agreed  to  receive 
compensation.  In  the  event  of  disputes  as  to  the 
suflSciency  of  the  accommodation,  by  s.  125  the  Gover- 
nor shall  determine  the  matter  and  appoint  the  time 
for  the  commencement  and  execution  of  the  same. 
Further  by  s.  126,  in  the  event  of  owners  or  occupiers 
considering  the  accommodation  made  by  the  Board, 
or  directed  by  the  Governor  to  be  made  insufficient, 
the  owners  or  occupiers  may  at  their  own  expense  onmerf  or 
make  such  further  works  as  they  shall  think  necessary  ^^^^  ^ 
and  as  shall  be  agreed  to  by  the  Board ;  but  by  s.  127 
the  works  so  made  shall,  if  the  Board  require  it,  be 
under  the  superintendence  of  the  Board's  engineer, 
etc.,  although  the  Board  cannot  require  a  greater  ex- 
pense than  that  incurred  in  the  execution  of  similar 
works  by  the  Board.  Sections  129-133,  147,  and  Comp€nsation, 
148  provide  for  claims  for  compensation  and  pro- 
cedure thereon. 

By  s.  145  where  any  distress  is  made  for  any  sum  jwrfreM  nu 
of  money  to  be  levied  under  the  Act,  the  distress  waro,  ot  form, 
itself  shall  not  be  unlawful,  nor  the  persons  making 
the  same  be  deemed  trespassers,  on  account  of  any 
defect  or  want  of  form   in   the   information,   sum- 
mons, conviction,  warrant  of  distress  or  other  pro- 
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ceedings  relating  thereto,  nor  shall  the  persons  dis- 
training be  deemed  trespassers  on  account  of  any 
irregularity''  that  shall  be  afterwards  done  by  the 
persons  distraining,  but  the  persons  aggrieved  by  such 
irregularities  may  recover  satisfaction  for  the  special 
damage  in  an  action  on  the  case.  Cf.  s.  19  of  11 
Geo.  II  c.  19,  post  p.  401. 

51  Vic.  No,  28:  This  Act  constitutes  a  Board  of 
Water  Supply  and  Sewerage  and  amends  the  former 
Act  in  certain  particulars. 

53  Vic,  No.  16 :  Under  s.  5  when  any  sewer  in  any 
street  or  other  place  within  a  sewerage  district  is 
completed  and  transferred  to  the  Board,  the  Board 
may  require  in  the  manner  prescribed  by  the  Act  the 
owners  or  occupiers  of  any  house,  etc.,  drained,  or 
capable  in  the  opinion  of  the  Board  of  being  drained, 
into  any  such  sewer,  to  connect  with  such  sewer. 

By  s.  6  on  default  of  compliance  with  the  notice 
duly  given,  the  Board  may  connect,  etc.,  at  the 
owner's  or  occupier's  expense,  and  recover  the  same 
from  the  owner  or  occupier  in  the  same  manner  as 
rates  are  recoverable  under  the  Act,  provided  that  no 
proceedings  shall  be  taken  until  default  in  payment 
for  21  days  after  prescribed  demand  by  the  Board. 

Section  16  provides  that  owners  and  occupiers  may 
be  required  to  connect  with  watermains.  See  also 
s.  7  of  57  Vic.  No.  12,  infra. 

Under  s.  17  the  Board  is  empowered,  inter  olta, 
to  lease  superfluous  land. 

Section  18  empowers  the  Board  to  cut  off  water 
for  non-payment  of  rates.  See  also  s.  73  of  43  Vic. 
No.  32. 

By  s.  23  the  Minister  may  take  on  lease  certain 
lands  for  the  purpose  of  constructing  or  protecting 
any  authorised  work. 

Section  30  provides  that  notwithstanding  any- 
thing contained  in  43  Vic.  No.  32  or  in  the  SmaU 
Debts  Recovery  Act,  all  rates  and  charges  for  water 
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or  for  sewerage  or  for  work  done,  etc.,  where  the  6$  vic.  no.  le. 
amount  sought  to  be  recovered  does  not  exceed  the  *^  ^^^'  ^^'  ^^' 
sum  of  ten  pounds,  may  be  sued  for  and  recovered 
under  the  provisions  of  the  Small  Debts  Recovery 
Act  in  addition  to  the  mode  provided  in  the  Act  43 
Vic.  No.  32;  Provided  that  for  all  purposes  of  pro- 
hibition and  appeal,  every  decision  or  judgment  given 
under  the  authority  of  this  section  shall  be  deemed 
to  be  an  order  made  by  justices  in  their  summary 
jurisdiction.  See  also  Small  Debts  Recovery  Act, 
post. 

Under  s.  31  it  is  provided,  inter  alia,  that  smy  p$naUy  for 
occupier,  who  on  the  request  of  the  Board's  valuer,  *"*** 
refuses  or  wilfully  omits  to  disclose,  or  wilfully  mis- 
states the  name  of  the  owner  or  of  the  person  re- 
ceiving, or  authorised  to  receive  the  rents,  or  anything 
required  for,  or  calculated  to  affect  such  assessment 
as  aforesaid,  or  any  owner  who  on  the  request  of  such 
valuer  shall  refuse  or  wilfully  omit  to  disclose,  or  wil- 
fully misstate  anything  required  for,  or  calculated  to 
aflfect  such  assessment  as  aforesaid,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  five 
pounds. 

57  Vic.  No.  12 :  By  s.  1  all  rates  or  charges  here-  rous,  etc.,  to  b$ 
after  imposed  and  payable,  and  all  expenses  hereafter  ^  ^    ^ 
incurred  by  the  Board  under  the  former  Acts  or  this 
Act,  shall  be  and  remain  a  charge  upon  the  lands,  etc., 
in  respect  of  which  they  are  payable  for  a  period  of 
two  years  from  the  time  such  rates,  charges,  or  ex- 
penses first  became  payable ;  provided  that  the  Board 
shall  have  taken  all  legal  remedies  against  and  shall 
have  failed  to  recover  the  said  rates  from  the  occu- 
piers of  the  said  lands,  etc.,  and  may  during  such 
period  be  recovered  from  any  owner  of  those  lands, 
etc.,  with  full  costs  in  the  manner  in  which  rates  are 
recoverable ;  Provided  that  where  the  owner  is  un-  Provi9o. 
known,  the  Board  may  publish  a  notice  in  the  Gazette 
and  in  a  newspaper  circulating  in  the  district  in  which 
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57  vjc.  So.  12.  sach  lands,  etc.,  are  situated,  whieh  notiee  diall  eon- 
tain  particulars  of  the  lands,  etc,  and  of  the  amount 
of  rates,  charges  or  expenses  overdue  thereon;  and 
thereupon  they  shall  remain  a  charge  thereon  nntil 
payment  thereof,  and  may  be  recovered  at  any  fature 
time  from  the  owner  of  such  property  in  any  coart 
of  competent  jurisdiction.  Cf.  s.  54  of  Land  and 
Income  Tax  Assessment  Act,  1895,  post 

pover  of  Board        Scctiou  7  providcs  that  where  an  owner  or  oceu- 

§0  ootuMcf  pn- 

l^Hwte        P^^*"  ^^  ^^^  required  to  connect  his  premises  with 
the  water  main  under  &  16  of  53  Vic.  No.  16,  supra, 
and  has  failed  to  do  so,  the  Board  is  empowered  to 
enter  the  premises  and  carry  out  the  work ;  Provided 
that  before  commencing  the  work  21  days'  notice  shall 
be  given  to  the  owner  or  occupier,  and  the  owner  or 
occupier  may  then  appeal  to  the  nearest  Court   of 
Petty  Sessions,  when  if  the  Board  proves  that  such 
works  are  necessary  in  the  interest    of    the    public 
health,  it  shaU  be  allowed  to  carry  out  the  work,  but 
if  the  Board  fail  in  such  proof,  then  the  work  shall 
be  disallowed  with  costs,  in  either  case  if  the  Court 
thinks  fit  against  the  losing  party;  and  the  Board  is 
further  empowered  to  recover  the  exx)enses  as  if  such 
expenses  were  water  rates,  but  no  proceedings  for 
such  recovery  shall  be  taken  until  default  shall  have 
been  made  in  payment  for  21  days  after  a  written 
demand  by  the  Board  for  such  payment  shall  have 
been  made  upon  such  owner  or  occupier  or  shall  have 
been  posted  upon  such  house,  tenement,  or  lands. 
Deferred  Sectiou  8  mskes  provisious  for  carrying  out  works 

pamnenu,         ^^  ^  deferred  payment  system. 
Leeeee  payiru.  By  8.  9  the  Icsscc  or  occupicr  paying  rates,  etc., 

r^Sr^r^ttT^  may  deduct  the  same  from  his  rent,  or  recover  it  from 
/romteittf-  ^^^  landlord,  unless  the  lessee  or  occupier  shall  be 
liable  to  pay  the  same  under  or  by  virtue  of  his  lease 
or  agreement  with  his  lessor  or  landlord.  Cf.  Foulger 
v.  Arding,  (1902)  1  K.  B.  700;  Stockdale  v.  Ascher- 
berg,  (1904)  1  K.  B.  447;  Harris  v.  Hickman,  (19(H) 
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L    K.  B.  13,  and  provisions  of  Public  Health  Act,  57  vio.  no.  12. 

r>OSt  44  VIO.  NO.  14. 

Cotintry  Towns  Water  and  Sewerage  Acts,  w^ZnST*' 

44  Vic.  No.  14:  Under  s.  3  the  Council  of  any 
Borough  or  Municipal  District  is  empowered,  inter 
alia  J  to  take  on  lease  for  the  purposes  of  the  Act,  Power  to  tak€ 
any  land  within  or  without  such  Borough  or  District ; 
but  the  provisions  of  s.  4  as  to  notice,  etc.,  must  first 
be  observed. 

By  s.  26  meters,  etc.,  hired  to  consumers  shall  not  M«urs,  eu,  nu 
be  liable  to  distress  for  rent,  etc.       Cf.  s.  54  of  43      '^ 
Vic.  No.  32,  supra. 

Section  39  provides  that  owners  or  occupiers  may  owner  or  oeew 
be  compelled  to  connect  with  the  main  after  certain  ^  i^^. 
formalities  as  to  notice,  etc.,  have  been  complied  vnth ; 
and  s.  40  provides  that  any  owner  or  occupier  may, 
after  having  paid  or  tendered  payment  of  the  rate 
as  directed  by  the  Act,  open  the  ground  and  lay  any  owner  or  oeeu- 
pipes  to  communicate  with  the  pipes  of  the  Council.  ^u^pipe$. 
Section  41  provides  for  the  strength,  etc.,  of  the  pipes 
so  laid  down,  and  s.  42  provides  for  the  superinten-  superintendence. 
dence  of  the  Council's  officer,  etc.       Section  43  pro- 
vides for  the  removal  of  such  pipes  by  the  proprietor  jj^,„^,^  ^f 
thereof  on  compliance  with  certain  conditions,  and  s.  '"^^  p»>- 
44  empowers  the  owner  or  occupier  to  break  up  pave- 
ments for  the  aforesaid  purposes.       Cf.  s.  72  of  43 
Vic.  No.  32. 

Section  58,  iriter  alia,  contains  provisions  re- 
sembling s.  86  of  43  Vic.  No.  32,  supra,  and  further 
provides  that  when  any  owner  shall  have  neglected  to  Expeneet  <»- 

«  ,  ..  ,  .-ii.-iA^  eurred  deducted 

fix  and  erect  a  cistern,  etc.,  as  required  by  the  Act  from  rent. 
the  tenant,  after  receiving  notice,  must  do  so  and 
may  deduct  the  expense  of  so  doing  from  the  rent,  or 
recover  it  from  the  owner. 

Sections  59  and  62  resemble  ss.  87  and  90  of  43  J^SX  w- 
Vic.  No.  32,  supra.  "^' 
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Section  77  provided  that  sewerage  rates  were  to  be 
recoverable  from  either  landlord  or  tenant  and  re- 
sembled the  provisions  of  ss.  88  and  89  of  43  Vic.  No. 
32,  stipra;  but  see  ss.  3,  26,  36-49  of  Amending 
Act  of  1905,  infra. 

Sections  80,  and  81  resemble  ss.  108,  and  109  of 
43  Vic.  No.  32,  supra. 

Under  s.  88  the  council  might  require  nndrained 
houses  to  be  drained  on  certain  conditions  and  after 
certain  formalities  had  been  observed;  but  see  ss.  3 
and  12  of  Amending  Act  of  1905,  infra. 

Section  89  empowers  the  council  for  the  pur|x»e 
of  receiving,  storing,  etc.,  sewage  to,  {inter  alia)^  take 
on  lease  any  land,  etc. ;  and  by  s.  91  lands  appropria- 
ted for  sewage  purposes  may  be  leased  for  a  period 
not  exceeding  21  years  for  agricultural  purx>06es« 
etc. 

By  s.  93  notice  of  intended  sewage  works  without 
the  municipality  must  be  published  in  the  manner 
prescribed  by  the  Act  and  served  on  owners  and 
lessees,  etc. 

Part  IV,  (ss,  95-123),  deals  with  the  acquisition 
and  occupation  by  Councils  of  lands  for  purposes  of 
water  supply  or  sewerage,  and  the  ascertainment  of 
compensation  in  respect  thereof. 

Section  132,  inter  alia,  contains  the  provisioos  of 
s.  145  of  43  Vic.  No,  32,  supra,  and  s.  133  regulates 
all  actions  and  proceedings  taken  in  respect  of  claims 
for  damages  not  within  the  meaning  of  Part  IV  of  tiie 
Act ;  whilst  ss.  134  and  135  provide  for  summary  pro- 
cedure before  justices,  and  s.  136  gives  any  psrty 
aggrieved  a  right  of  appeal  to  Quarter  Sessions  on 
certain  terms. 

51  Vic.  No.  18:  This  Act  defines  and  extends  44 
Vic  No  14  and  amends  it  in  certain  partieulara 

57  Vic.  No.  19:  This  Act  also  amends  the  Aet  44 
Vic.  Na  14. 
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Country  Town  Water  and  Sewerage  act  no.  is, 

(Amendment)  Act,  1905.  *•^• 

No.  43  of  1905. 

Section  3  repeals  {inter  alia)  ss.  77  and  88  of  the 
principal  Act,  supra. 

Under  ss.  7  and  8  of  this  Act  the  Council  is  Connca  may 
empowered  to  enter  and  open  up  lands  to  search  for  up  umds. 
leaks  in  pipes,  drains,  etc.;  but  except  in  cases  of 
emergency  must  before  doing  so  notify  the  person 
in  possession  or  having  the  control  or  management 
of  the  same.      Compensation  must  be  paid  by  Coun- 
cil for  damage  occasioned  by  its  default  in  complying 
with  the  Act.       If  the  defect  is  found  to  be  in  a  expmmm, 
pipe,  drain,  etc.,  not  belonging  to  the  Council,  the 
expenses  may  be  recovered  from  the  owner  or  occu- 
pier of  the  premises. 

By  s.  10  owners  or  occupiers  may  be  compelled  oeeupUri  ct 
to  connect  with  water  mains ;  but  a  right  of  appeal  im«  wm  maim . 
to  the  nearest  Court  of  Petty  Sessions  is  given  to  the 
owner  or  occupier.      If  owner  or  occupier  make  de- 
fault the  Council  may  connect  at  owner's  or  occu- 
pier's expense  and  recover  expenses  as  if  for  water 
rates.       The  Court  may  thereon  order  payment  by 
instalments.      Section  11  further  provides  that  per- 
sons liable  to   make   connections   may  apply  to  the  D«/«rrMf  pay. 
Council  to  have  the  work  done  on  deferred  payments.  "'*^* 

By  s.  12  the  Council  may  require  the  owner  or  Ufidrtimtd 
occupier  of  land  insuflSciently  drained  to  make  suflS- 
cient  covered  or  uncovered  drains. 

Section  14  empowers  the  Minister  for  Public  Minitur  nwy 
Works  for  the  purpose  of  carrying  out  or  protecting  imm. 
works  of  water  supply,  sewerage  or  drainage  to  enter 
any  lands  whatever  and  take  such  lands  on  lease  with 
or  without  the  right  of  purchase.  In  the  event  of 
disagreement  rent  and  other  terms  are  to  be  de- 
termined by  the  Chief  Judge  in  Equity. 

Under  s.  26  the  Council  may  impose  rates  as  pre-  Rau$. 
scribed  in  the  Act  and  may  recover  them  from  the 
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owners  or  occupiers  and  shall  have  the  powers 
granted  under  the  principal  Act  and  this  Act 
(infra). 

By  s.  30  and  32  the  Council  may  notify  the  occu- 
pier of  assessment  for  water  rate  or  if  no  occupier, 
the  owner;  and  any  occupier  refusing  to  give  the 
name  of  the  owner  or  person  authorised  to  receive 
the  rents,  etc.,  is  liable  to  a  penalty. 

Section  39  provides  that  all  rates,  charges  and 
sums  due  to  the  Council  are  recoverable  from  the 
owner  or  occupier  and  are  payable  half-yearly  in 
advance  and  under  s.  40  the  rates,  etc.,  may  be  re- 
covered with  costs  in  any  court  of  competent  juris- 
diction after  notice  to  the  occupier  or  if  no  occupier 
to  the  owner ;  and  on  service  of  a  second  notice  upon 
the  person  then  in  occupation  and  liable  to  pay  the 
rate  and  on  default  by  such  person  the  Mayor  may 
issue  a  warrant  under  his  hand  to  the  bailiff  or  other 
person  named  therein  to  levy  such  rate  with  costs, 
not  exceeding  the  scale  in  Schedule  A  to  the  Act, 
by  distress  and  sale  of  the  goods  and  chattels  then 
being  on  such  lands  and  in  the  occupation  of  the 
person  aforesaid:  Provided  that  no  such  warrant 
shall  authorise  the  seizure  or  sale  of  any  bedstead, 
bedding,  culinary  articles  in  domestic  use  or  toob 
of  trade.  In  the  event  of  such  distress  and  sale  not 
satisfying  the  rate  and  costs  the  Mayor  may  cause 
further  distresses  to  be  made  from  time  to  time  or 
may  recover  by  action.  Under  s.  41  the  overplus 
(if  any)  is  to  be  paid  to  the  person  whose  goods  have 
been  sold.  As  to  the  form  of  warrant,  mode  of 
execution  and  its  effect:  See  ss.  42,  43  and  Schedule 
B,  and  cf.  s.  126  (4)  of  Sydney  Corporation  Act, 
snpra. 

Section  44  as  to  the  jurisdiction  of  Small  Debts 
Courts,  resembles  s.  30  of  53  Vic.  No.  16,  supra. 

Under  s.  45  rates  and  charges  are  to  be  a  charge 
on  the  land  for  two  years  and  after  that  period  and 
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after   notice   in   the   Gazette,  etc.,  are  to  remain  a  aot  no.  48, 

1905 

charge  and  to  be  recoverable  from  the  owner  or  occu- 
pier for  the  time  being. 

Section  46  provides  that  where  any  rates,  etc.,  comuta  may 
are  in  arrear  for  four  years  and  the  Council  is  un-  ov^Mraut, 
able  to  find  the  owner  thereof,  and  complies  with 
the  provisions  of  the  Act  as  to  notice,  etc.,  it  may 
after  one  year  from  the  date  of  such  notice  take  pos- 
session of  the  land  and  let  the  same  from  year  to 
year  or  for  a  term  not  exceeding  seven  years  or  where 
the  land  is  not  built  on  or  cultivated,  etc.,  for  a  term 
not  exceeding  21  years.      The  rents  therefrom  are  to 
be  devoted  to  the  payment  of  the  rates  due,  etc.,  and 
the  balance   (if  any)   is  to  be  held  for  the  owner. 
The    person    entitled    to    the    land    may    recover 
the    same    upon    proof    of    title    to    the    satisfac- 
tion   of    the    Supreme    Court    or    a    Judge  there-  nsghu  of  per- 
of    and    payment    into    Court    of    any    rates,    etc.,  *^ 
due:  Provided  that  on  the  Court  making  an  order 
the   Council's  lessee  shall  attorn  to  the  applicant.  Attornment, 
Under  the  same  section  the  Council  may  in  lieu  of 
the  above  after  certain  conditions  have  been  complied  saie  of  land. 
with  sell  under  the  order  of  the  Supreme  Court. 

By  s.  48  where  an  owner  or  lessor  is  by  contract  oeeupier  may 
liable  to  pay  any  rates  and  the  lessee  or  occupier  at  aga^  rent. 
pays  the  same  for  a  period  prior  to  or  extending 
beyond  his  term  the  latter  may  set  off  the  amount  so 
paid  against  any  rent  due  by  him  and  the  Council's 
receipt  for  the  rates  are  a  discharge  of  rent  and  evi- 
dence of  the  payment  of  the  amount  specified  and  if 
the  amount  so  paid  exceeds  the  rent  it  may  be  set 
off  against  accruing  rent  or  if  no  rent  is  then  due 
may  be  recovered  as  money  paid  to  the  use  of  the 
owner  or  lessor. 

Section  65  provides  that  the  occupier  must,  under  occupier  mutt 
a  penalty,  state  the  name  of  the  owner  or  person  name, 
authorised  to  receive  the  rents  when  required  by  an 
ofiScer  of  the  Council. 
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8  Will.  I7., 

1837. 

SpteialAdM. 

Auttralian 
Gadight  Com" 
pan/B  AcU. 

Company  to 

remoMvipetif 

ntuiroa. 


lUmedjf  for 
neovery  of 
renU. 


Bantruptey 
Act. 


Ferioni  mating 
duiren  irregu- 
larly not 
deemed  trei" 
pastere  ab 
initio. 


See  also  special  Acts  dealing  with  various  country 
towns. 

The  Australian  Cfaslight  Company  ^s  Act, 
(8  Will  IV  (1837)). 

Section  51  provides  that  the  company  shall  upon 
receiving  notice  from  the  owner  or  succeeding  occu- 
pier at  the  termination  of  a  tenancy,  remove  at  its 
own  expense  pipes,  etc.,  and  leave  the  building  in 
repair. 

Section  65  empowers  the  company,  in  case  any 
person  refuses  or  neglects  for  the  space  of  21  days 
after  demand  to  pay  what  is  due  for  gas  supplied, 
and  after  a  justice  has  found  that  a  sum  of  money 
is  due  for  such  supply  of  gas,  and  has  issued  a  war- 
rant under  his  hand  and  seal,  to  levy  a  distress  for 
such  sum  and  to  cut  off  and  take  away  the  supply  of 
gas  from  any  house,  etc.,  of  every  such  person.  Con- 
trast this  power  of  distress  with  that  given  under 
the  Sydney  Corporation  Act,  ante  p.  236;  Munici- 
palities Act,  ante  p.  242;  Metropolitan  Water  and 
Sewerage  Act,  ante  p.  247.  See  In  re  Roberts,  Ex 
parte  Hill,  6  Ch.  D.  63 ;  ante  p.  213,  as  to  the  power 
of  such  a  company  to  distrain  for  one  year's  supply  of 
gas  under  s.  50  of  the  Bankruptcy  Act,  and  as  to 
the  power  of  the  Court  to  restrain  it  from  so  doing 
under  s.  10  of  the  same  Act ;  cf.  In  re  Peake,  Ex  parte 
Harrison,  13  Q.  B.  D.  753;  ante  p.  213. 

Section  78  provides  that  when  any  distress  shall 
be  made  as  above,  the  distress  itself  shall  not  be 
deemed  unlawful  nor  shall  the  party  making  the 
same  be  deemed  a  trespasser  on  account  of  any  defect 
or  want  of  form  in  the  information,  sunmions,  con- 
viction, warrant,  or  distress,  or  any  other  proceedings 
relating  thereto,  nor  shall  the  party  distraining  be 
deemed  a  trespasser  ab  initio  on  account  of  any  sub- 
sequent irregularity  which  shall  be  afterwards  done 
by  the  party  distraining,  but  the  person  aggrieved 
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shall  and  may  recover  full  satisfaction  for  the  special  8  will,  m, 
damages  in  an  action  on  the  case.      Cf.  11  Gko.  II  6o  vio.  no.  i5. 
"c.  19,  s.  19,  post  p.  407. 

See  also  s.  5.  of  22  Vic.  (1858),  an  Act  empower-  *^*^JgJJ^^ 
ing    the   company   to   extend   its   operations:  Tarl. 
Statutes,  p.  73. 

Land  Tax  Acts,  Land  Tax  Act$, 

59  Yic.  No.  15 :  By  s.  10  it  is  provided  that  sub-  6»  vie.  No,  w. 
ject  to  the  provisions  of  this  Act,  there  shall  be  levied 
and  paid  to  the  Commissioners,  for  the  use  of  Her 
Majesty,  at  the  times  and  in  the  manner  hereinafter  Land  Tax. 
directed,  a  land  tax,  at  such  rate  as  Parliament  shall 
from  time  to  time  declare  and  enact,  per  pound  sterl- 
ing of  the  assessed  value  of  all  lands  situate  in  New 
South  Wales,  and  not  included  in  the  exemptions 
specified  in  section  eleven.  And  such  land  tax  shall 
be  levied  and  paid  as  follows: — 

(1)  By  every  owner  of  land  in  respect  of  all  land 
of  which  he  is  such  owner  for  every  pound 
of  the  unimproved  value  thereof  as  as- 
sessed under  the  provisions  of  this  Act, 
after  deducting  the  sum  of  two  hundred 
and  forty  pounds.  Such  deduction 
shall  not  be  made  more  than  once  in  the 
case  of  an  owner  of  several  estates  or 
parcels  of  land  (not  being  a  bare  trustee 
of  diflPerent  estates  for  the  benefit  of  dif- 
ferent cestuis  que  trust),  but  in  every 
such  case  the  aggregate  of  the  values  of 
such  several  estates  or  parcels  shall  be  re- 
garded for  the  purpose  of  taxation  as  if 
such  aggregate  represented  the  unim- 
proved value  of  a  single  estate  or  parcel: 
Provided  with  regard  to  any  such  lands 
as  are  subject  to  any  mortgage  (except 
where  the  mortgagee  is  owner  within  the 
meaning  of  the  Act),  that  there  shall  be 
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6j  vio.  No.  15.  deducted  each  year  from    the    tax   upon 

such  unimproved  value  a  sum  equal  in 
amount  to  the  income  tax  leviable  for  that 
year  upon  the  interest  derivable  from  the 
whole  mortgage  of  the  land,  including 
improvements  thereon;  and  this  annual 
deduction  shall  not  be  diminished  by 
reason  of  any  exemptions  or  deductions 
from  payment  of  income  tax  provided  for 
in  sections  fifteen,  sixteen,  and  seventeen: 
Provided  always  that  no  such  deduction 
from  land  tax  shall  be  deemed  to  extend 
beyond  the  amount  of  land  tax  due  for 
such  year  upon  the  land  included  in  such 
mortgage. 

Under  s.  54  (i)  land  tax  shall,  until  payment, 
be  a  first  charge  on  the  land  taxed  in  priority  to  all 
^"^d^^  sales,  convej'-ances,  mortgages,  charges,  liens,  rates, 
upon  th$  land,  and  cncumbrauces  whatsoever,  and  s.  54  (ii)  pro- 
vides that  whenever  any  land  tax  payable  in  respect 
of  any  land  shall  be  unpaid  for  the  space  of  two  years, 
it  shall  be  lawful  for  the  commissioners,  notwithstand- 
ing any  judgment  in  respect  of  such  tax  recovered 
against  the  person  chargeable  with  the  same,  so  long 
as  such  judgment  remains  unsatisfied,  to  cause  to  be 
published  for  three  consecutive  weeks  in  the  Gazette 
a  notice  specifying  such  land  and  the  amount  of  tax 
and  fines  due  in  respect  thereof,  and  stating  that  if 
such  amount  be  not  paid  within  one  year  from  the 
first  publication  of  such  notice,  the  commissioners 
will  let  the  land  for  a  term  not  exceeding  three  years 
with  tenant  right  to  improvement,  reasonable  and 
necessary  in  the  case  of  a  tenancy  for  a  term  of  three 
years,  or  will  apply  to  the  Supreme  Court  for  an  order 
for  the  sale  thereof.  Section  54  (m)  enacts  that  if, 
after  one  year  from  the  first  publication  of  such 
notice,  the  tax  and  fines  due  at  the  time  of  such  first 
OTa2?«'IaniT'    pubUcatiou  are  still  unpaid,  the  commissioners  may 
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let  such  land  or  any  part  thereof  as  above  provided  so  vic.  no.  i5. 
and  may  receive  the  rents  and  profits  thereof  and 
apply  the  same  towards  the  payment  of  the  said  tax 
or  part  thereof  and  of  costs  and  expenses  and  hold 
any  surplus  in  trust  for  the  rightful  owners  of  such 
land;  and  by  s.  54  (v)  if  such  land  is  subject  to  any 
bond  fide  mortgage  or  lease,  the  Court  may  on  the  wh^tnma 
application  of  the  commissioners  under  s.  54    (iv)     *      '^' 
for  power  to  sell  the  said  lands,  order  the  sale  of  the 
whole  or  portion  of  such  land  subject  to  such  mort- 
gap:e  or  lease.       Section  55  deals  with'  the  applica- 
tion of  the  proceeds  of  such  sales,  the  Court  being  em-  AppHetaum  of 
powered  to  order  the  balance  after  payment  of  the '^'^'*'**'^**'* 
amount  due  for  land  tax,  etc.,  to  be  applied  as  it 
may  think  proper  for  the  benefit  of  the  parties  inter- 
ested. 

Under  s.  59,  if  the  occupier  or  person  in  possession 
of  any  land  when  requested  by  the  commissioners  or 
by  any  authorised  officer  refuses  to  disclose  the  name 
of  the  owner  of  such  land,  or  of  the  person  entitled  oeeupUr  r«- 
to  receive  the  rents  and  profits  thereof,  or  wilfully  muian, 
mis-states  the  same,  or  neglects  or  refuses  to  give  any 
information  in  his  possession  which  is  lawfully  re- 
quired by  the  commissioners  or  any  such  officer  for 
the  purposes  of  this  Act,  he  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  £20. 

Section  63  provides  that  every  contract,  etc.,  contraets 
having,  or  purporting  to  have,  or  which  might  have,  'Inent.w^^'' 
the  effect  of  removing,  qualifying,  or  altering  the 
operiition  of  any  assessment,  return,  exemption,  or 
deduction,  or  of  in  any  way  affecting  the  incidence  of 
any  assessment  or  tax,  or  displacing  the  benefit  of 
any  exemption,  etc.,  whether  such  contract  was  made 
before  or  after  the  passing  of  the  Act,  shall  be  void 
and  inoperative,  so  far  as  it  purports  to  have  the 
effect  aforesaid,  but  without  prejudice  to  its  validity 
for  other  purposes:  *'  Provided  that  the  interest  of 
**  the  lessor  in  any  lands  subject  to  any  such  agree- 
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59VIC.  No.  16.  ''  ment  made  before  the  commencement  of  this  Act 
'*  by  a  lessee  to  pay  the  land  tax  shall  for  the  pur- 
**  poses  of  contribution  under  s.  12  be  calculated 
'*  upon  a  basis  excluding  the  value  of  the  reversionary 
*'  interest."  C/.,  however,  No.  46  of  1900,  and  No. 
115  of  1902,  infra.  A  covenant  to  pay  "  such  furtlier 
'*  sums  as  rent  as  shall  represent  one-third  of  the 

**  annual  sum  payable by  the  lessor  as 

land  tax  ''  was  held  to  be  void  under  this  section: 
Harris  v.  Sydney  Olass  and  File  Co.,  4  S.  E.  454; 
affirmed  2  C.  ij.  B.  227.  See  cases  cited  therein  and 
Cooper  V.  Barron,  20  N.S.W.  175;  Ludlow  v.  Pike, 
(1904)  1  K  B.  531;  D'Arcy-Irvine  Land  and  Income 
Tax  Law  of  N.S.W.  p.  268.  Cf.  further  s.  78  (A) 
of  Eeal  Property  Act,  (No.  25  of  1900). 

inierpr^tatioru         By  s.  68  it  is  provided  {inter  alia)  that — 

'*  Owner  "  includes  every  person  who  is,  jointly 
or  severally  whether  at  law  or  in  equity — 

(a)  Entitled  to  land  for  any  estate  of  freehold  in 
'*0wnsrr  possession;  or 

(6)  Entitled  to  land  for  any  such  estate  of  free- 
hold as  aforesaid  as  a  married  woman,  to 
her  separate  use,  otherwise  than  through 
trustees;  or 

(c)  Who  is  a  settlor,  grantor,  assignor,  or  trans- 

feror of  land  comprised  in  any  settlement, 
grant,  assignment,  transfer,  conveyance, 
or  other  instrument,  not  made  bond  fide; 
or 

(d)  Entitled  to  land  partly  in  one,  and  partly  in 

another  or  other  of  the  aforesaid  ways; 

(e)  Entitled  to  receive,  or  in  actual  receipt,  or  if 

the  land  were  let  to  a  tenant,  would  be 
whmiandid.  entitled  to  receive,  the  rents  and  profits 

thereof,  whether  as  beneficial  owner, 
trustee,  mortgagee  in  possession,  or  other- 
wise. 


Digitized  by 


Google 


263 

And  that  ''Unimproved  value"  means,  in  re- wviairo.  le. 
spect  to  land,  the  capital  sum  for  which  looo. 
the  fee-simple  estate  in  such  land  would  JJa^J?'^''*'^ 
sell,  under  such  reasonable  conditions  of 
sale  as  a  'bond  fide  seller  would  require, 
assuming  the    actual    improvements    (if 
any)  had  not  been  made,  and,  in  case  of 
conditionally-purchased  land,  of  which  no 
grant  shall  have  been  issued,  after  deduct- 
ing also  the  balances  or  amount  of  pur- 
chase money  due  to  the  Crown  in  respect   . 
of  the  same:  Provided  that    the    unim- 
proved value  of  lands  reclaimed  from  the 
sea,  or  from  any  harbour  or  river,  or  made 
fit  for  building  purposes  by  levelling  or 
quarrying,  or  by  the  erection  of  retaining    . 
walls,  or  by  any    similar    operations    or 
works,  shall  be  the  capital  sum  for  which 
the  said  land  would  sell  under  reasonable 
conditions,  after  deducting  from  such  sum 
the  cost  of  the  reclamation  or  making,  as 
well  as  all  other  improvements. 

Land  Tax  {Contribution)  Act,  1900,  (No,  46  of  no.  m  of  iw), 
1900) :  By  s.  1  a  person  who  has  paid  land  tax  for  the 
year  1900,  or  any  subsequent  year  in  respect  of  any 
land  may  recover  by  way  of  contribution  from  any  dfiurOnaum. 
other  person  having  an  estate  in  such  land  a  sum 
which  bears  the  same  proportion  to  the  tax  as  the 
value  of  the  estate  of  such  other  person  in  the  xmim- 
proved  value  of  the  land;  and  so  much  of  s.  12  of  the 
Land  and  Income  Tax  Assessment  Act  of  1895  as  is  stpeai. 
inconsistent  with  this  section  is  hereby  repealed.    See 
D'Arcy-Irvine  Land  and  Income  Tax  Law  of  N.S.W. 
pp.  42,  320. 
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ACT  No.  115, 
1002. 

Xoml  Tax 
(Le(ue$)Ael, 


Short  titU  and 
eoMtMnetVMMt% 


AppHeationto 
certain  landi. 


The  Land  Tax  (Leases)  Act,  1902, 
(Act  No.  115,  1902). 

An  Act  to  provide  for  assessing,  levying,  and  col- 
lecting certain  taxes  in  respect  of  certain  leased 
lands;  for  exempting  such  lands  from  land  tax 
and  contribution  thereto;  and  for  other  purposes. 
[Assented  to,  24th  December,  1902.] 

Be  it  enacted  by  the  King's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Legislative  Assembly  of  New 
South  Wales  in  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows: — 

Preliminary. 

1.  This  Act  may  be  cited  as  the  '*  Land  Tax 
(Leases)  Act,  1902,"  and  shall  commence  and  take 
effect  on  and  from  the  first  day  of  January,  one  thou- 
sand nine  hundred  and  three.  ^ 

In  this  Act  the  expression  *'  the  owner  *'  has  the 
meaning  given  to  it  in  the  Land  and  Income  Tax  As- 
sessment Act  of  1895. 

2.  This  Act  shall  only  apply  in  respect  of  land 
while  it  is — 

(a)  subject  to  a  lease  from  the  owner  which  was 

current  at  the  commencement  of  this  Act, 
and  of  which  not  less  than  thirty  years 
were  at  such  commencement  unexpired, 
or 

(b)  subject  to  a  lease  from  the  owner  made  after 

such  commencement  for  a  term  of  not  less 
than  thirty  years. 


TaT4M  in  li^u 
of  land  Tax$t, 


l^axes  imposed. 
3.  The  taxes  in  this  Act  mentioned  shall  be  in  lieu 
of  land  tax,  or  any  contribution  thereto  under  the 
Land  and  Income  Tax  Act  of  1895,  the  Land  Tax  Act 
of  1895,  or  the  Land  Tax  (Contribution)  Act,  1900. 
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4.  A  tax  at  the  rate  of  one  penny  in  the  pound  act  no.  115, 
on  the  unimproved  value  of  any  land  to  which  this  \>Jpay^Me  by 
Act  applies  shall  be  paid  to  the  Commissioners  by  the  gJJ^,*^ 
owner  and  the  lessees  (for  a  term  of  not  less  than 

thirty  years)  of  such  land.  The  Conmiissioners  shall 
fairly  and  equitably  adjust  such  tax  between  such 
owners  and  lessees  according  to  their  respective  inter- 
ests in  the  land  as  unimproved,  and  such  adjustment 
shall  be  final,  and  shall  not  be  subject  to  appeal  in 
any  Court.  The  word  **  lessee  "  includes  a  mesne 
lessee:  Provided  that  any  such  lessee  in  actual  pos- 
session shall  be  entitled  to  the  deductions  specified  in 
section  ten  of  the  Land  and  Income  Tax  Assessment 
Act  of  1895. 

5.  No  contract,  agreement,  or  covenant  made  be-  contran  not  to 
fore  or  after  the  commencement  of  this  Act  shall  o/S;.*  *'*^ 
affect  the  incidence  of  any  tax  imposed  by  this  Act. 

Supplemental. 

6.  The  provisions  of  the  Land  and  Income  Tax  AwijcatMn  of 

1.  1      Lund  and  In- 

Assessment  Act  of  1895,  and  any  Act  amending  the  come  Tax  acu. 
same,  so  far  as  they  relate  to  the  assessment,  levying, 
and  collecting  of  land  tax,  shall  apply  in  relation  to 
any  tax  imposed  by  this  Act. 

7.  Any  owner  or  lessee  of  land  to  which  this  Act  if^ormaHonto 

be  iupplied  bjf 

applies,  shall,  upon  the  request  of  the  Commissioners,  ownem  and 
supply  them  for  the  purposes  of  this  Act  with  par- 
ticulars of  the  terms  of  any  leases  of  such  land,  the 
names  and  addresses  of  lessees,  the  bonus,  premium, 
or  consideration  for  such  leases,  and  any  further  par- 
ticulars which  the  Commissioners  may  require. 

If  any  person  upon  so  being  requested  fails  to 
supply  such  particulars,  or  wilfully  supplies  false 
particulars  to  the  Commissioners,  he  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds. 

See  also  as  to  Land  Tax  generally:  59  Vic.  No. 
16;  60  Vic.  No.  35;  No.  21  of  1897;  No.  37  of  1898; 
No.  36  of  1899;  No.  28  of  1900;  No.  46  of  1900;  No. 
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ACT  NO.  114.    US  of  1902;  No.  17  of  1904;  and  D'Arcy-Irvine^ 


Eju^ptioH. 


ACT  1^0. 27.      Land  and  Income  Tax  Law  of  N.S.W. 

1898. 

Jitmnp  duHm  Stamp  Duties  Acts, 

AeU, 

{No.  27  of  1898;  No.  24  of  1904). 
^jjiiiyjj**-         No.  27  of  1898 :  Under  s.  15  (1)  of  this  Act,  nnlea 
admi99Qiu  in     Otherwise  therein  expressly  enacted  no  unstamped  in- 
atrument  shall  be  admissible  in  evidence  exeqpt  in 
criminal  proceedings  unless  upon  the  producticm  of 
such  instrumCTit  the  stamp  duty  thereon  and  the  fine 
imposed  by  the  Act  have  been  paid.      Where  the  evi- 
dence showed  thit  a  lost  document,  (a  lease),  upon 
which  the  plaintiff  sued  was  not  stamped  Foster,  J^ 
ordered  the  duty  and  fine  to  be  paid  and  admitted 
secondary  evidence  of  its  contents:  Want  v.  Jfow, 
6  W.  N.  101. 
XMMfffiAifin         Under  s.  39  an  agreement  for  a  lease,  or  with 
SJJSS^J^  respect  to  the  letting  of    any    lands,  tenements,  or 
to  he  ekarged,     heritable  subjccts  f  Or  any  term  shall  be  charged  with 
the  same  duty  as  if  it  were  an  actual  lease  made  for 
the  term  and  consideration  mentioned  in  the  agree- 
ment:  (1);  and  a  lease  made  subsequently  to  and 
in  conformity  with  such  an  agreement,  duly  stamped, 
shall  be  charged  with  the  duty  of  two  shillings  and 
sixpence  only:  (2). 
putyonceHain        Sectiou  40  providcs  that  where  the  consideratioD 

MflMf  novo 

eakidattd.  or  any  part  of  the  consideration  for  which  any  lease 
is  granted  or  agreed  to  be  granted  does  not  cgdo^ 
of  money,  but  consists  of  any  produce  or  other  goods, 
the  value  of  such  produce  or  goods  shall  be  deemed  a 
consideration  in  respect  of  which  the  lease  or  agree- 
ment shall  be  chargeable  with  ad  valorem  duty;  and 
where  it  is  stipulated  that  the  value  of  such  produce 
or  goods  shall  amount  at  least  to  or  shall  not  exceed 
a  given  sum,  or  where  the  lessee  is  specially  charged 
with  or  has  the  option  of  paying  after  any  i)ermaneDt 
rate  of  conversion,  the  value  of  such  produce  or  goods 
for  the  purpose  of  assessing  the  ad  valor^n  istj 
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shall  be  estimated  at  such  given  sum  or  according  to  aot  no.  27» 
such  permanent  rate:  (1).      And  a  ieaae  or  agree-  ^^.,,|^ 
ment  made  either  entirely  or  partially  for  any  such  •^^p^- 
consideration,  if  it  contains  a  statement  of  the  value 
of  such  consideration  and  is  stamped  in  accordance 
with  such  statement,  shall  so  far  as  regards  the  sub- 
ject matter  of  such  statement  be  deemed  duly  stamped 
unless  or  until  it  is  otherwise  shewn  that  such  state- 
ment is  incorrect  and  that  it  is  in  fact  not  duly 
stamped:  (2). 

By  s.  41  a  lease  or  agreement  for  a  lea»e  or  with  lea- not  tab* 
respect  to  any  letting,  shall  not  be  charged  with  any  incHued  dutv 
duty  in  respect  of  any  penal  rent,  or  increased  rent  ^^HSm^C^eS!^ 
in  the  nature  of  a  penal  rent  thereby   reserved    or 
agreed  to  be  reserved  or  made  payable,  or  by  reason 
of  being  made  in  consideration  of  the  surrender  or 
abandonment  of  any  existing  lease  or  agreement  of 
or  relating  to  the  same  subject  matter:  (1).  And  no  Norinntpeu 
lease  made  for  any  consideration  in  respect  whereof  JJiJr?S?2S^  ^ 
it  is  chargeable  with  ad  valorem  duty,  and  in  further  '^^'p*^^- 
consideration  either  of  a   covenant  by  the  lessee  to 
make,  or  of  his  having  previously  made  any  substan- 
tial improvement  of  or  addition  to  the  property  de- 
mised to  him,  or  of  any  covenant  relating  to  the 
matter  of  the  lease,  shall  be  charged  with  any  duty  in 
respect  of  such  further  consideration:  (2).      Further 
no  lease  for  life  or  lives  not  exceeding  three  or  for  a  xm«m  for  m. 
term  of  years  determinable  with  a  life  or  lives  not 
exceeding  three  shall  be  charged  with  any  higher  duty 
than  one  pound:   (3);  but  see  Stamp  Duties  Act, 
1904,  infra. 

Under  Schedule  II  to  the  Act  a  lease  for  any  soheduie  n. 
definite  term  or  for  an  indefinite  term  of  any  lands, 
tenements  or  heritable  subjects,  where  the  considera- 
tion or  any  part  of  the  consideration  moving  either  to 
the  lessor  or  to  any  other  person  shall  consist  of  any 
money,  stock  or  security,  is  liable  to  the  same  duty  Amowu  of  duty 
as  on  a  conveyance  for  the  same  consideration.  More-  ^'^''^' 
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ACT  ^0-  27,  over,  where  the  consideration  or  any  part  of  the  con- 
sideration shall  be  any  rent,  then  for  sums  not  ex- 
ceeding £50  per  annum  the  duty  is  two  shillings  and 
sixpence;  further,  for  every  £50  or  fractional  part 
thereof  per  annum,  the  duty  is  two  shillings  and  six- 
pence.     On  leases  of  any  other  kind  whatsoever  the 

rbiu  not  itated,  duty  is  ouc  pouud.  A  Icasc  at  a  rent  not  stated  but 
ascertainable  is  liable  to  duty  on  the  amount  of  the 
rent:  Parry  v.  Deere,  5  A.  &  E.  551;  whilst  a  lease 

^^ntopwr-  containing  an  option  of  purchasing  the  property  de- 
mised is  sufficiently  stamped  with  lease  duty: 
Worthington  v.  Warrington,  5  C.  B.  635 ;  17  L.  J.  C. 
P.  117.  But  if  the  option  extends  to  other  property 
than  that  demised,  a  deed  or  agreement  stamp  may  be 
necessary  in  addition:  Lovelock  v.  FranJdyn,  8  Q.  B. 
371 ;  16  L.  J.  Q.  B.  182 ;  and  it  has  also  been  held  that 

surHi/.  a  lease  containing  the  covenant  of  a  surety  for  pay- 

ment of  the  rent  is  suflSciently  stamped  with  lease 
duty:  Price  v.  Thomas,  2  B.  &  Ad.  218.      An  inden- 

sau  of  fixture*,  turc  of  Icasc  Containing  a  contract  for  the  sale  of 
fixtures  and  goods  would  seem  to  require  a  deed 
stamp  as  well  as  lease  duty:  Clayton  v.  Burtenshaw, 
5  B.  &  C.  at  47;  and  a  lease  stamped  only  with  an 
agreement  stamp  cannot  be  admitted  to  prove  a  con- 
tract for  the  purchase  of  fixtures  contained  therein, 
as  this  contract  is  auxiliary  to  the  lease:  Corder  v. 
Drakeford,  3  Taunt.  382.  If  several  parcels  are  leased 

Several  pareeu.  to  the  same  pcrsou,  duty  must  be  paid  on  the  abro- 
gate amount  of  the  rents  unless  the  right  of  re-entry 
and  distress  is  separate  as  to  each:  Boase  v.  Jackson, 
3  Bro.  &  B.  185;  Blount  v.  Pearman,  1  Bing.  (N.  C.) 
408;  so,  where  several  parcels  are  leased  to  different 
persons,  the  duty  is  separate  as  to  each :  Doe  d.  Copley 
V.  Day,  13  East  241 ;  Cooper  v.  Flynn,  3  Jr.  L.  R.  472. 
Where  a  lease  under  the  R.  P.  Act  is  executed  in 
duplicate  each  is  an  original  and  stamp  duty  must  be 
paid  in  respect  of  each  lease:  In  re  McLachlan,  14 

Leaee  of  chattel*,  ^jg-  jj   45       Butj  is  not  chargeable  on  instruments 


Executed  in 
duplicate. 
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purporting  to  be  leases  of  chattels :  Jones  v.  Commis-  Am  no.  27. 
sioners  etc.,  (1895)  1  Q.  B.  at  492  and  493.  act  no.  24. 

1904. 

See  also  note  (b)  to  s.  11  (2)  of  L.  &  T.  Act,  ante 
p.  44;  and  see  White  v.  Marshall,  13  W.  N.  11, 
where  it  was  held  that  a  landlord  is  liable  to  stamp 
duty  on  acknowledgments  of  receipts  of  rents  from  it^otipu  by 
his  agent  where  the  agent  has  already  given  stamped 
receipts  to  the  tenants.      See  also  Ex  parte  Moffitt, 

10  S.  C.  R.  270;  Clough  v.  Campbell,  21  W.  N.  8 
which  decided  that  giving  unstamped  receipts  was  an  ututamped 
offence  punishable  summarily ;  and  Ex  parte  Mann,  ^*^^' 

11  N.S.W.  348;  7  W.  N.  50,  where  it  was  held  that 
being  a  revenue  statute  this  Act  must  be  strictly  con-  strut  eon- 
strued  in  favour  of  the  subject.  truaion. 

Stamp  Duties  (Amendment)  Act,  1904,   (No,  24  i^o.  24  0/ 1904. 
of  1904) :  By  s.  17  and  Schedule  II  of  this  Act,  in  case 
of  instruments  mentioned  in  that  Schedule,  unless 
written  on  duly  stamped  material,  the  instrument  ^J^J^J^  *** 
must  be  stamped  with  the  proper  duty  before  the  ^^^'^ 
expiration  of  two  months  after    execution    or    two 
months  after  it  has  been  first  received  in  the  State  in 
case  it  was  executed  out  of  the  State,  unless  the  as- 
sessment of  the  Commissioner  as  to  the  amount  of 
duty  is  required  by  this  or  the  principal  Act:   (a) ; 
and  in  case  of  assessment  it  must  be  stamped  within 
14  days  after  notice  thereof:  (b).      If  such  instru- 
ment is  not  so  stamped,  the  person  liable  in  that  be- 
half as  specified  in  the  Schedule  shall  incur  a  penalty  penauy, 
not  exceeding  £25:   (1);  but  the  Commissioner  may 
remit  fijies:  (2)  and  the  payment  of  any  fine  payable  Provito. 
on  stamping  must  be  denoted  on  the  instrument  by 
a  particular  stamp:    (3).       The  Schedule  Provides,  ^^^^^ ^^^^ 
(inter  alia),  that  in  case  of  leases  the  lessee  is  the 
person  liable  to  the  penalty  above-mentioned. 
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Act  No.  24, 

1901. 

ACT  No.  4, 
1001. 

Equity  AeL 

Breach  of  cow- 
nant,  remedy 
fcr. 


DiHrieU  CourU 
Aett. 


Landlortri 
daim  lor  rent 
when  goods 
aeizedin 
txeeiftion. 


Equity  Act,  {No,  24  of  1901). 

By  s.  9  it  is  enacted  that  in  all  cases  in  which  the 
Court  has  jurisdiction  to  entertain  an  application  for 
an  injunction  against  a  breach  of  any  covenant,  con- 
tract, or  agreement,  or  against  the  commission  or 
continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  contract,  covenant  or  agreement, 
the  Court  may  award  damages  to  the  party  injured 
either  in  addition  to  or  in  substitution  for  such  in- 
junction or  specific  performance;  See  Ricketson  v. 
Smith,  16  N.S.W.  Eq.  221,  where  it  was  held  that  a 
tenant  was  entitled  to  an  injunction  in  the  Equity 
Court  to  restrain  his  landlord  from  continuing  a 
breach  of  his  covenant  for  quiet  enjoyment  in  the 
lease.  See  also  the  judgment  of  Owen,  C.J.,  at  p. 
226. 

See  Rich,  Newham  and  Harvey's  Equity  Practice, 
p.  7. 

District  Courts  Acts, 
{No.  4  of  1901;  No.  22  of  1905). 

No.  4  of  1901:  As  to  s.  34  (2) :  See  ante  p.  137, 
and  for  s.  107:  See  note  (e)  to  s.  18  (3)  of  L.  &  T. 
Act,  ante  p.  55. 

By  s.  92  it  is  provided  that  the  landlord  of  any 
tenement  in  which  any  such  goods,  {i.e.  goods  seized 
under  process  of  the  District  Court),  are  so  taken, 
may  claim  the  rent  thereof  at  any  time  within  five 
clear  days  from  the  date  of  siich  taking  or  before  the 
removal  of  the  goods,  by  delivering  to  the  bailiff  or 
officer  making  the  levy  any  writing  signed  by  himself 
or  his  agent  which  shall  state  the  amount  of  rent 
claimed  to  be  in  arrear  and  the  time  in  respect  of 
which  such  rent  is  due:  (1).  If  such  claim  is  made, 
the  bailiff  or  oflRcer  making  the  levy  shall,  in  addition 
thereto,  distrain  for  the  rent  so  claimed  and  the  costs 
of  such  distress,  and  shall  not  within  five  days  next 
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after  sueh  distress  sell  any  part  of  the  goods  taken,  aot  no.  4, 
unless  they  are  of  a  perishable  nature,  or  upon  the 
request  in  writing  of  the  party  whose  goods  have 
been  taken: (2). 

The  bailiff  shall  afterwards  sell  such  of  the  goods 
under  the  execution  and  distress  as  will  satisfy: — 

(a)  first,  the  costs  of  and  incident  to  the  sale; 

(b)  next,  the  claim  of  such  landlord  not  exceed- 

ing the  rent  of  four  weeks,  when  the  tene- 
ment is  let  by  the  week,  the  rent  of  two 
terms  of  payment  when  the  tenement  is 
let  for  any  other  term  less  than  a  year 
and  the  rent  of  six  months  in  any  other 
case;  and  lastly, 

(c)  the  amount  for  which  the  warrant  issued: 

(3). 

If  any  replevin  is  made  of  the  goods  so  taken  the 
bailiff  shall,  notwithstanding,  sell  such  portion  there- 
of as  will  satisfy  the  costs  of  and  incident  to  the 
sale  under  the  execution  and  the  amount  for  which 
the  warrant  issued :  (4).  In  either  event  the  surplus 
of  the  sale,  if  any,  and  the  residue  of  the  goods  shall 
be  returned  to  the  defendant  and  the  fees  of  the 
bailiff  under  such  distress  shall  be  the  same  as  would 
have  been  payable  if  the  distress  had  been  an  execu- 
tion of  the  District  CJourt ;  and  no  other  fees  shall  be 
demanded  or  taken  in  respect  thereof:  (5). 

Under  this  section  the  bailiff  is  entitled  to  his  Fees  of  bauiff, 
tees  under  both  the  execution  and  the  distress:  Re 
Brosier,  Ex  parte  Pruddah,  (1897)  2  Q.  B.  429. 

Cf.  8  Anne  c.  14,  s.  1,  post  p.  338.       It  would  s  aam  e.  u. 
seem  that  the  above  section  of  the  District  Courts  Act 
impliedly  repeals  s.  1  of  the  older  Act  so  far  as 
executions  issuing  out  of  the  District  Courts  are  con- 
cerned; but  cf.  Small  Debts  Recovery  Act,  s.  39  infra. 
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ACT  No.  22, 
1005. 


Ordinary 
juritdieUon, 


jHritdidion 
wher*  title  to 
land  is  in 
quedion. 


B}«elment 
aetioni. 

Enfflith  Ad, 
1888,  i.  69. 


District  Courts  {Amendment)  Act,  1905,  {No,  22 
of  1905) :  Part  III  of  this  Act,  (ss.  6-13),  deals  with 
the  common  law  jurisdiction  of  the  Courts.  Section 
6  provides  that  the  jurisdiction  of  the  District  Courts, 
(except  in  an  action  in  which  titie  to  land  is  in 
question  and  except  in  an  action  of  ejectment),  shall 
extend  to  every  claim  or  cause  of  action  cognisable  on 
the  common  law  side  of  the  Supreme  Court  in  which 
(a)  the  property  sought  to  be  recovered  does  not 
exceed  £400  in  value,  or  (b)  the  amount  claimed 
whether  on  balance  of  account  or  after  an  admitted 
set-oflf  or  otherwise,  does  not  exceed  that  sum. 

By  s.  7  a  District  Court  shall  have  jurisdiction 
in  any  action  in  which  the  titie  to  land  is  in  question 
where  the  value  of  the  land  does  not  exceed  the  sum 
of  £200:  Provided  that  if  such  title  incidentally 
comes  in  question  in  the  action  and  the  value  of  the 
land  exceeds  £200,  the  Court  may  decide  the  claim 
which  it  is  the  immediate  object  of  the  action  to 
enforce ;  but  the  judgment  of  the  Court  shall  not  be 
evidence  of  title  between  the  parties  or  their  privies 
in  any  other  action  in  that  Court,  or  in  any  proceed- 
ing in  any  other  Court. 

Section  8  (1)  enacts  that  an  action  of  ejectment 
may  be  brought  in  a  Court  held  at  some  place  within 
the  jurisdiction  of  which  the  land  in  dispute  or  some 
part  thereof  is  situate. 

As  to  service  of  summons:  See  RR.  8  and  9  of 
D.  C.  RR.  Nov.  1905.  As  to  confession  of  action  by 
defendant:  See  R.  14,  ib.  As  to  appearance  by  per- 
son not  named  in  summons :  See  R.  19,  ib,  and  cf.  s. 
214  of  C.  L.  P.  Act,  ante  p.  30.  As  to  limitation 
of  defence  to  part  of  property  claimed :  See  R.  20,  ib. 
Where  defendant  intends  to  rely  on  the  special  de- 
fences mentioned  in  RR.  129-137  of  1899  or  to  object 
to  the  jurisdiction  of  the  particular  Court  in  which 
the  action  is  brought,  he  must  file  a  notice  within  the 
time  prescribed,  stating  his  name  and  address  and  his 
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grounds  of  defence  or  objection:  E.  21,  ib.  As  to  act  no,  22, 
change  of  parties  or  transmission  of  interest  before 
judgment:  See  RR.  26-33,  ib.  As  to  form  of  judgment 
for  plaintiff  whose  title  has  expired  before  trial :  See 
R.  43,  ib.  As  to  forms  of  warrants  of  possession :  See 
RR.  48-52,  ib.     As  to  scale  of  costs:  See  R.  67,  ib. 

Section  8  (2)  provides  that  in  such  action  the  de-  AppHeaUonto 
f  endant  or  his  landlord  may  apply  to  a  Judge  of  the  supreme  court. 
Supreme  Court  at  Chambers  for  a  summons  to  the 
plaintiff  to  show  cause  why  the  action  should  not  be 
tried  in  the  Supreme  Court,  on  the  ground  that — 

(a)  the  title  to  lands  of  greater  value  than  £200 

would  be  affected  by  the  decision  in  the 
action;  or 

(b)  difficult  questions  of  law  or  fact  are  likely 

to  arise  in  the  action. 

Section  8  (3)  provides  that  on  the  hearing  of  the  Bmnm>aiof 
summons  a  Judge  of  the  Supreme  Court  may  order 
the  action  to  be  tried  in  the  Supreme  Court,  and 
thereupon  the  action  shall  be  so  tried,  and  all  pro- 
ceedings in  the  District  Court  in  the  action  shall  be 
discontinued. 

Section  8  (4)  enacts  that  when  an  order  has 
been  made  that  the  action  be  tried  in  the 
Supreme  Court,  the  costs  of  the  order  and 
all  proceedings  previous  thereto  shall  be  allowed 
and  recovered  in  the  District  Court  according  to  the 
scale  of  costs  in  the  District  Court,  and  the  costs  of 
all  proceedings  subsequent  to  the  making  of  the  said 
order  shall  be  allowed  and  recovered  in  the  Supreme 
Court  according  to  the  scale  of  costs  in  the  Supreme 
Court.  As  to  costs  in  the  District  Court :  See  R.  67 
of  Nov.  1905,  ante  p.  139. 

Section  8(5)  provides  that  nothing  in  this  section  BmUtg: 
shall  apply  to  proceedings  under  sections  seventeen  or 
eighteen  of  the  Landlord  and  Tenant  Act  of  1899. 
See  ante  pp.  49-56. 
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ACT  No.  22.  By  s.  9  it  is  provided  that  the  jurisdiction  of  a 

ACT  No.  18,-  District  Court  shall  extend  to  all  cases  of  replevin 
jurudutumin  ^^  distrcss  foF  Tcut  whcre  the  rent  for  or  in  respect 
^^^J^*^^-  of  which  the  distress  has  been  made  does  not  exceed 

four  hundred  pounds  in  amount.      See  ante,  p.  129 
and  as  to  costs :  See  R.  68  of  Nov.  1905. 
SiS^of*  ***  Section  10  provides  that  if  any  question  arises  as  to 

wuue.  amount  or  value  under  any  of  the  four  last  preceding 

sections  of  this  Act,  or  sections  thirty-five,  forty-four, 
forty-five,  forty-seven,  or  sixty-three  of  the  Principal 
Act,  or  sections  seventeen  or  eighteen  of  the  Landlord 
and  Tenant  Act  of  1899,  the  decision  of  the  Judge 
thereon  shall  be  conclusive. 
Right  of  appeal.  By  s.  11  any  person  aggrieved  by  the  ruling,  order, 
direction,  or  decision  of  the  Judge  sitting  to  try  any 
action  in  the  jurisdiction  conferred  by  sections  seven, 
eight,  and  nine,  may,  irrespectively  of  the  amount 
claimed  or  of  the  annual  or  capital  value  of  the  land 
sought  to  be  recovered  in  such  action,  appeal  there- 
from in  the  manner  hereinafter  provided. 

PHrl^^d,  ^y  ^-  12  section  thirty-five  of  the  Principal  Act  is 

amended  by  omitting  the  word  *'  two  "  and  by  in- 
serting in  its  place  the  word  '*  four  *';  and  s.  13 
enacts  that  section  forty-eight  of  the  Principal  Act  is 
amended  by  inserting  the  words  **  not  exceeding  four 
hundred  pounds  *'  after  the  word  **  remuneration." 

Form  of  appeal.  Scctiou  57  provides  a  method  of  appeal  for  any 
person  aggrieved  by  the  ruling,  order,  direction  or 
decision  of  the  Judge  in  any  action  in  respect  of 
which  a  right  of  appeal  is  given  under  the  Act.  See 
ER.  62  and  63  of  Nov.  1905  as  to  method  of  appeal. 

Small  Debts  Recovery  Acts, 

{No,  13  of  1899;  No.  18  of  1905). 

stnau  Dehii  By  s.  7  of  the  Principal  Act  all  Courts  now  estab- 

Beccven/Ao*.    jj^j^^^  ^j,  ^j^^^  ^^y.  hereafter  be  established  outside 

the  boundaries  for  the  time  being  of  the  Metropolitan 


Digitized  by 


Google 


i76 
Police  District  shall  withia  their  respectiTe  districts  act  no.  u, 

1800 

hsTe  power  and  authority  to  hear  and  determine  in  act.  kq.  is, 
a  summary  way  and  according  to  equity  and  good  ^•^*- 
conscience,  etc.,  all  actions  whatsoever:   (a)   for  the  jun$didim 

without  Kttfo* 

recovery  of  any  debt  only,  whether  liquidated  or  un-  poiium  p^uce 
liquidated  to  an  amount  in  any  case  not  exceeding 
thirty  pounds;  (b)  for  the  recovery  of  any  demand 
or  damage  other  than  debt,  whether  liquidated  or  un- 
liquidated, to  an  amount  in  any  case  not  exceeding 
ten  pounds  or  (where  the  party  intended  to  be  sued 
by  writing  under  his  hand  consents  thereto),  to  an 
amount  not  exceeding  thirty  pounds. 

And  by  s.  8  (1),  in  Courts  outside  the  Metro-  Onejiuuee. 
poUtan  Police  District,  it  is  provided  that  one  justice 
of  the  peace  may  hear  and  determine  all  cases:  (a) 
In  which  the  plaintiff  seeks  to  recover  no  more  than 
the  sum  of  £5;  (b)  in  which  the  sum  in  dispute 
exceeds  £5,  but  does  not  exceed  £30  and  both  parties 
consent  thereto.  Such  consent  must  be  specially 
entered  in  the  record  book  at  the  commencement  of 
the  hearing:  s.  8  (2) ;  the  procedure  being  the  same 
as  if  the  case  were  heard  and  determined  by  two 
justices:  s.  8  (3). 

By  s.   9  the  jurisdiction  within  the  Metropoli- 
tan Police  District    was    limited    to    amounts    not 
exceeding  £10  or  with  written  consent  £30.      By  the  fSSt^"^^"^ 
Small  Debts  Recovery  (Amending)  Act,  (No.  18  of 
1905),  it  is  provided,  however,  by  s.  4  (1),  that  the 
jurisdiction  of  a  Court  established  or  to  be  established 
under  the  Principal   Act   anywhere   in  New   South 
Wales  is  extended  to  include  any  action  for  the  re-  ?^^f^  <>/ 
covery  of  any  debt  or  liquidated  demand  not  exceed- 
ing £50,  whether  on  balance  of  account  or  after  ad- 
mitted   set-oflf    or    otherwise.       Provided,  s.  4   (3), 
that  where  the  debt  or  liquidated  demand  exceeds 
£30,  such  jurisdiction  shall  be  exercised  only  by  a  ^^^^^^ 
stipendiary  or  police  magistrate  sitting  in  some  place  i^^*^of 
appointed  in  that  behalf  by  the  Governor.    This  Act 
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ACT  No.  13, 

1890. 

ACT  No.  18L 

1005. 

Saving. 

JAmUaUonof 
iuritdteUon, 


Ui€  and  oeeU' 
Tpatwn, 


WWiintix 
yeart. 


Trtspati, 


Deciaiontobe 
final  and  eon- 
Hutive, 


Oriert  <tr  eon* 
victiont. 


does  not  aflfect  the  jurisdiction  of  one  justice  of  the 
peace  under  s.  8  of  the  Principal  Act,  supra:  s.  4  (3). 

No  Court  of  Petty  Sessions  shall  have  jurisdiction 
where  the  matter  in  question  relates  to  an  annual 
rent,  or  other  matter  in  which  rights  in  future  may  be 
bound:  s.  11  (1)  of  No.  13  of  1899.  It  has  been  held 
that  such  a  Court  has  no  jurisdiction  to  try  an  action 
for  use  and  occupation :  Hilkts  v.  Htissey,  S.  M.  H.  7th 
Dec.,  1848;  Add.  &  Thom.  Small  Debts  Recovery  Act 
(2nd  ed.)  p.  24.      Cf.  Exp.  Wesley,  20  W.  N.  246. 

It  was  also  provided  by  s.  11  (3)  that  the  Court 
had  no  jurisdiction  where  the  debt  or  claim  arose 
more  than  3  years  before  the  issuing  of  the  summons, 
unless  there  had  been  a  written  acknowledgment  of 
or  promise  to  pay  the  same  within  that  period.  The 
amending  Act,  however,  s.  5,  provides  that  this  section 
shall  be  amended  by  inserting  the  words  **  six  years  " 
instead  of  the  words  *'  three  years." 

The  Court  also  has  no  jurisdiction  in  cases  of  tres- 
pass to  land  if  the  title  to  the  freehold  therein  be  bona 
fide  in  dispute  between  the  parties:  s.  11  (5) ;  see  also 
Exp,  Wesley,  supra. 

All  judgments  and  orders  of  a  Court  of  Petty 
Sessions  shall  be  final  and  conclusive;  provided  that 
in  actions  of  trespass  to  land  where  the  right  to  the 
possession  is  shewn  to  be  in  dispute  and  in  actions  for 
rent  not  being  between  the  original  parties  to  the 
letting,  where  the  right  to  receive  or  the  liability  to 
pay  such  rent  is  in  dispute  and  in  actions  for  contri- 
bution to  the  erection  or  repair  of  any  dividing  fence, 
where  the  defendant's  liability  to  contribute  is  in 
dispute,  the  judgment  of  the  Court  as  to  such  right  or 
liability  shall  be  conclusive  only  as  to  the  particular 
act  of  trespass,  or  amount  of  rent  or  contribution  then 
in  question  and  shall  not  be  taken  to  determine  any 
of  those  questions  generally  between  the  parties: 
(s.  13).  It  seems  that  judgments  under  these  Acts 
are  not  orders  or  convictions  under  the  Justices  Act; 
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see  Exp.  McShane,  1  S.  C.  R.  (N.  S.)  at  13;  cf.  53acpno.i8, 
Vic.  No.  16,  8.  30,  supra  p.  250.  AorNo.i8> 

Section  39  of  the  Principal  Act  provides  that  no  ' 
execution  awarded  against  the  goods  of  any  p^rty  landhrdi. 
shall  deprive  any  landlord  of  the  power  vested  in 
such  landlord  by  an  Act  passed  in  the  eighth  year  of 
the  reign  of  her  late  Majesty  Queen  Anne,  entitled 
an  Act  for  the  better  security  of  rents  and  to  prevent 
frauds  committed  by  tenants,  of  recovering  one  year's 
rent  in  pursuance  of  the  said  Act :  See  notes  to  s.  39 
(2),  L.  &  T.  Act,  ante  p.  123;  and  see  post,  p.  338; 
and  cf.  District  Courts  Act,  s.  92,  supra. 

Section  40  provides  that  whenever  a  claim  is  made  claim  by  per- 
by  a  person,  not  being  the  party  against  whom  execu-  ^y  againit 
tion  has  issued,  to  any  goods  or  chattels  taken  or  in-  SJSS.***^*****^ 
tended  to  be  taken  in  execution  under  any  process,  or 
to  the  proceeds  or  value  thereof  the  Court  from  which 
the  process  issued  may,  upon  application  of  the  bailiff 
or  officer  made  before  or  after  the  return  of  such 
process,  and  as  well  before  as  after  any  action 
brought  against  him,  call  before  it  by  an  order  for 
that  purpose  the  party  issuing  the  process  and  the 
claimant,  and  thereupon  pronounce  its  decision  in  a 
summary  manner  for  the  adjustment  of  the  claim  and 
the  relief  and  protection  of  the  bailifif  or  other  officer : 
(1)  and  the  Court  may  make  such  order  as  appears 
to  be  just  according  to  the  circumstances,  and  its 
decision  shall  be  final  and  conclusive  against  the  party 
issuing  the  process  and  the  claimant,  and  also  against 
all  persons  claiming  by  from  or  under  them. 

By  section  19  of  the  Amending  Act  the  applica-  Ammtding  Act, 
tion  above-mentioned  may,  in  the  absence  of  the  Court, 
-be  made  to  and  granted  by  the  Registrar  or  a  justice 
of  the  peace  and  when  so  made  shall  be  of  the  same 
effect  as  if  made  by  the  Court;  and  the  Court  shall 
thereupon  pronounce  its  decision  and  make  its  orders 
in  accordance  with  the  said  section.  See  notes  to  s. 
39  (2),L.  &T.  Ad,  ante. 
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5  Vio.  Wo.  9. 

AOT^Na.  80, 

1002. 

ReaUymtd 


Section  41  of  the  Principal  Act  provides  that  no 
real  or  leasehold  property  is  liable  to  be  levied  upon 
under  writs  of  execution  issuing  out  of  Courts  of 
Petty  Sessions;  but  cf.  s.  27  of  the  Amending  Act,  by 
which  under  certain  circumstances  the  judgment  may 
be  transferred  to  the  District  Court  and  judgment 
issued  thereout. 


LimUation 
Acts, 


Umitatiom  of 
aelioni  for  rent, 


Per$oni  undw 
diMohUUy, 


ProvUo. 


Limitation  Acts. 

See  also  Within  what  time  Distress  may  be  levied, 
ante  p.  104;  Note  on  Leases,  ante  p.  18;  notes  to 
Part  II,  L.  &  T.  Act,  ante  p.  30. 

8  WiU.  IV  No.  3:  Adopting  3  &  4  WiU.  IV  c  27: 
See  references  throughout  this  work  and  Index. 

5  Vic.  No.  9,  {Advancement  of  Justice  Act) :  By  s. 
39  of  this  Act  it  is  enacted  that  *^  all  actions  of  debt 
for  rent  upon  any  indenture  of  demise  "  shall  be 
commenced  and  sued  within  twenty  years  after  the 
cause  of  such  actions  and  s.  40  provides  that  time 
shall  only  run  against  infants  and  other  persons 
under  disability  from  the  time  of  the  removal  of  sudi 
disability.  Section  41  further  provides  that  where 
there  has  been  an  acknowledgment  in  writing  or  by 
part  payment  or  satisfaction  by  the  party  liable  or 
his  agent,  time  will  run  from  the  date  of  such  ac- 
knowledgment, etc.  These  sections  reproduce  ss.  3, 
4,  and  5  of  3  &  4  Will.  IV  c.  42. 


Public  HMlth 
Act. 


DttlUi  on 
ceasing  U) 
occupy  infected 
house. 


Public  Health  Act,  1902,  {No.  30  of  1902). 

Under  s.  38  this  Act  where  a  person  ceases  to 
occupy  any  house  or  part  of  a  house  in  which  any 
person  has,  within  six  weeks  previously,  during  Us 
occupancy,  been  suffering  from  any  infectious  dis- 
ease, and  either: — (a)  fails  to  have  such  house  or  part 
of  a  house  and  all  articles  therein  liable  to  retain  m- 
fection  disinfected  to  the  satisfaction  of  a  legilly 
qualified  medical  practitioner,  as  testified  by  a  certi- 
ficate signed  by  him  or  such  articles  destroyed ;  or  (fe) 
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fails  to  give  to  the  owner  or  oocnpier  of  such  honse  act  vo.  «v 
or  part  of  a  house  notice  of  the  previous  existence  of 
such  disease,  he  shall  be  liable  to  a  penalty  not  ex- 
ceeding five  pounds:  (1) ;  And  if,  on  being  questioned 
by  the  owner,  or  occupier,  or  by  any  person  negotiat- 
ing for  the  hire  of  such  house  or  part  of  a  house,  as 
to  the  fact  of  there  having,  within  six  weeks  pre- 
viously during  his  occupancy,  been  therein  any  per- 
son suflfering  from  any  infectious  disease,  he  know- 
ingly makes  a  false  answer  to  such  question,  he  shall 
be  liable  to  a  penalty  not  exceeding  ten  pounds:  (2). 
The  local  authority  shall  cause  their  officers  to  serve 
notice  of  the  provisions  of  this  section  on  the  occupier 
of  any  house  or  part  of  a  house  in  which  they  are 
aware  that  there  is  a  person  suffering  from  an  infec- 
tious disease:  (3). 

By  39  it  is  pro\dded  that  any  person  letting  for  pmaUv  for 
hire,  or  showing  for  the  purpose  of  letting  for  hire,  eio$ewfecHon 
any  house  or  part  of  a  house  in  which,  or  in  part  of 
which,  within  his  knowledge  there  has  been  within 
the  previous  six  weeks  a  person  suffering  from  an 
infectious  disease,  (whether  the  said  house  or  part  of 
a  house  has  or  has  not  been  disinfected),  who  fails  to 
state  that  fact  to  the  person  negotiating  for  the  hire 
of  the  house  or  part  of  a  house,  or  being  shown  over 
the  house  or  part  of  a  house  for  the  above  purpose, 
shall  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

By  s.  45  (2)  where  the  body  of  a  person  who  has  Dutyofown«r 
died  of  an  infectious  disease  remains  unburied  {tor  dladhod£f 
more  than  thirty-six  hours  within  a  municipal  district 
and  for  more  than  forty-  eight  hours  within  any  other 
district),  and  there  is  no  occupier  of  the  building, 
then  the  owner  of  the  house  must  have  the  body  re- 
moved to  a  public  mortuary,  unless  he  obtain  the 
sanction  in  writing  of  the  local  authority  to  allow  it 
to  remain  on  the  premised,  and  on  failure  to  compfy 
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ACT  No.  80,      with  this  section  he  is  liable  to  a  penalty  not  exceed- 
ing fifty  pounds. 

Effect  of  donng  Under  s.  60  whcrc  a  closing  order  has  been  made 
unmey^  i^  rcspcct  of  a  dwelling  house  under  this  Act,  the 
********  local  authority  must  serve  a  notice  of  the  order  on 

every  occupying  tenant  of  the  house,  and  within  a 
time  to  be  specified,  not  less  than  7  days,  the  tenant 
shall  cease  to  occupy  the  house  under  a  penalty  of 
£20.  The  local  authority  may  make  the  tenant  an 
allowance  for  his  expenses  in  removing,  as  fixed  by 
the  magistrate  making  the  order,  and  this  amount  be- 
comes a  debt  due  from  the  owner  to  the  local 
authority.  A  closing  order  is  made  when  after  the 
inspection  of  premises  which  the  local  authority  is 
required  to  make:  (s.  57) ;  the  premises  are  found  to 
be  unfit  for  habitation  and  a  notice  to  repair  them  is 
served  on  the  owner  or  occupier:  (s.  58) ;  and  is  not 
complied  with  within  15  days:  (s.  59).  The  procedure 
is  by  complaint  before  the  justices  who  may  also  im- 
pose a  penalty  of  £20 :  (s.  59). 

Nuuancet,  By  s.  64  it  is  provided,  (inter  alia),  that  any  pre- 

mises, etc.,  in  such  a  state  as  to  be  a  nuisance,  or  in- 
jurious or  dangerous  to  health,  shall  be  nuisances 
liable  to  be  dealt  with  summarily  under  the  Act; 
Provided  that  any  accumulations  or  deposits  neces- 
sary for  the  effectual  carrying  on  of  any  business  or 
manufacture  shall  not  be  liable  to  be  dealt  with  sum- 
marily under  the  Act  if  it  is  satisfactorily  proved  to 
the  magistrate  or  justices,  that  it  has  not  been  kept 
longer  than  is  necessary,  and  that  the  best  available 
means  have  been  taken  for  preventing  injury  to  the 

whenanui-  public  health.  Premises  which  require  alterations 
and  repairs  to  the  drainage  and  ventilation  are  not 
for  that  reason  **  in  such  a  state  as  to  be  a  nuisance," 
even  though  the  defects  might  in  time  be  injurious 
to  health.  To  be  in  such  a  state  the  premises  must 
be  themselves  decayed,  filthy,  or  impregnated  with 


ittnee. 
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disease,  or  so  dilapidated  as  to  be  dangerous :  Ex  act  no.  so, 
parte  Harris,  2  S.  R.  275;  19  W.  N.  195.  ^^^' 

Under  s.  65  where  the  local  authority  has  received  Nouee  to  abate 
information  of  the  existence  of  a  mdsance,  it  shall, 
if  satisfied  of  the  existence  of  such  nuisance,  serve  a 
notice  to  abate  the  same  on  the  person  by  whose  act, 
default,  etc.,  the  nuisance  arises  or  continues,  and  if 
he  cannot  be  found,  then  on  the  owner  or  occupier: 
(1) ;  and  in  the  said  notice  may  require  that  steps  be 
taken  to  prevent  the  recurrence  of  the  nuisance, 
specifying  if  necessary  what  works  should  be  execu- 
ted, and  this  notice  may  be  required  even  though  the 
nuisance  has  for  the  time  been  abated  if  the  local 
authority  consider  it  is  likely  to  recur ;  Provided  that  Pnmtoes. 
where  the  nuisance  arises  from  any  want  or  defect 
of  a  structural  character,  or  where  the  premises  are 
unoccupied,  the  notice  shall  be  served  on  the  owner; 
but  where  the  person  causing  the  nuisance  cannot  be 
found  and  it  is  clear  that  the  nuisance  does  not  arise 
or  continue  by  the  act  or  default,  etc.,  of  the  occupier 
or  owner  then  the  local  authority  may  itself  abate  the 
nuisance  and  do  what  is  necessary  to  prevent  the  re- 
currence thereof:  (2). 

By  8.  66,  if  the  notices  are  not  complied  with,  a  ^f^^^*  ^ 
justice  may  make  an  order  directing  the  person  to 
comply  with  the  requisitions  of  the  notice,  and  on 
non-compliance,  (unless  he  has  used  due  diligence  to 
carry  out  the  order),  he  is  liable  to  a  penalty  not  ex- 
ceeding twenty  shillings  a  day  during  his  default  and 
if  he  wilfully  act  contrary  to  the  order,  forty  shil- 
lings a  day;  (but  the  complaint  must  follow  the  terms  TUCcmpiaint, 
of  the  notice:  Ex  parte  Harris,  supra).  The  local 
authority  is  further  empowered  to  enter  and  do  what 
is  necessary  to  execute  the  order.      By  s.  67  if  no  where  owner  or 

.  i<»  -I.*  .x-«  -I       oecupisr  cannot 

owner  or  occupier  can  be  found  the  magistrate  s  order  he  found. 
may  be  directed  to  and  executed  by  the  local  autho- 
rity.     Where  the  **  local  authority  '*  is  a  municipal 
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council,  complaints  may  be  laid  by  the  council's 
officers:  Ex  parte  Harris,  2  S.  R.  275;  19  W.  N.  195. 

Section  100  provides  for  the  methods  of  service 
of  the  various  notices  required  by  the  Act  and  of  the 
proof  of  such  service,  and  s.  101  provides  that  the 
description  **  owner  "  or  **  occupier  "  of  the  pre- 
mises named  without  further  name,  shall  be  sufficient 

Cf.  Foulger  v.  Arding,  (1902)  1  K  B.  700; 
Stockdale  v.  Ascherberg,  (1904)  1  K.  B.  447 ;  Harris 
V.  Hickman,  (1904)  1  K.  B.  13,  as  to  liability  of  a 
tenant  to  pay  for  such  alterations,  etc.,  as  are  ordered 
under  this  Act,  where  he  has  contracted  with  the 
landlord  to  pay  all  ''  outgoings." 


Public  Enter' 
tainmenti  Act. 


Public  Entertainments  Act,  1897, 
{No,  26  of  1897). 


Sections  6  of  this  Act  provides  that  whosoever 
^uHl^a^  shall,  (unless  under  the  authority  of  a  general  license 
urdictnsed'piaee,  granted  uudcr  s.  4  of  the  Act,  which  general  license 
the  Colonial  Secretary  may  grant  for  public  enter- 
tainments outside  the  City  of  Sydney),  take  or  re- 
ceive, etc.,  any  money,  goods,  or  valuable  thing  what- 
soever by  way  of  rent,  fee,  or  reward  for  the  use  or 
hire  of  any  theatre,  house,  room,  building,  garden, 
or  place,  (not  authorised  or  licensed  as  aforesaid), 
wherein  any  public  entertainment,  (as  defined  by  the 
Act),  is  acted,  represented,  etc.,  or  being  the  owner 
or  occupier  of  such  theatre,  house,  room,  building, 
garden,  or  place,  shall  knowingly  permit  or  suffer  the 
same  to  be  so  used  and  applied,  shall  upon  being  law- 
fully convicted,  forfeit  and  pay  for  every  such  offence 
any  sum  not  exceeding  £50. 

Section  7  provides  that  every  theatre,  etc.,  where- 
in any  public  entertainment  is  acted,  etc.,  unless  the 
same  is  authorised  and  licensed,  or  unless  the  puMic 
entertainment  is  under  the  authority  of  a  general 
license,  shall  be  deemed  to  be  a  disorderly  theatre, 
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etc.,  and  it  shall  be  lawful  for  any  constable,  with  act  no.  ««, 

such  assistance  as  may  be  necessary,  being  authorised 

by   warrant  under  the  hand  of  any  justice  of  the 

I>eace  upon  complaint  being  made  to  him  on  oath, 

etc.,  to  enter  into  such  theatre,  etc.,  and  to  seize  every 

person  found  therein,  and  every  person  so  found  shall 

be  deemed  to  be  a  rogue  and  vagabond  and  shall  be  f^^JiS'^^^ 

liable  and  subject  to  all  such  penalties  and  punish-  «va6<m<if. 

nients  as  are  inflicted  on  or  are  appointed  for  the 

punishment  of  rogues  and  vagabonds.       Cf,  s.  4  of 

No.  13  of  1901. 

By  s.  S  it  is  provided  that  in  any  proceedings  ^^^J? '*•  *^ 
instituted  under  s.  6,  if  it  is  proved  that  the  theatre, 
etc.,  is  used  for  the  performance  of  public  entertain- 
ments, the  burden  of  proof  that  such  theatre,  etc., 
was  at  the  time  when  the  offence  was  alleged  to  have 
been  committed,  duly  authorised  or  licensed,  or  used 
under  the  authority  of  a  general  license,  shall  lie  on 
the  party  accused;  Provided  that  no  person  shall  be 
liable  to  prosecution  under  this  Act  unless  such  prose- 
cution is  commenced  within  three  months  next  after 
the  offence  committed. 

Section  10  enacts  that  all  proceedings  under  the  Proe&tding: 
Act  may  be  heard  and  determined  in  a  summary  way 
before  justices,  and  a  right  of  appeal  is  given  as  pro-  Appma, 
vided  by  5  Will.  IV  No.  22,  (see  now  s.  122  of  No. 
27  of  1902),  etc. 

Section  12  protects  justices,  constables  and  other  ^*^5J*<^  <^^ 
peace  officers  acting  under  the  Statute,  unless  there 
be  direct  proof  of  **  corruption  or  malice,"  and 
unless  the  action  be  brought  within  three  months  next 
after  the  cause  of  action  arose.  In  actions  against  Pfa«K»v. 
such  officials  they  may  plead  the  general  issue  and 
gi^  the  (fecial  matter  in  evidence. 
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ACT  No.  18, 
1808. 


I^uor  Acts. 


Trant/er  of 


QoodwiU, 
Evielion. 


Special  eertifi- 
eaU  of  trantfer. 


Where  tenant*  t 
licente  for- 
feited. 


Beneh'e  die- 
cretion. 


Lieente  ter- 
minating tcith 
lease. 


Trantfer  on 
eaneeUation. 


Liquor  Acts,  {No.  18  of  1898;  No.  40  of  1905). 

By  s.  39  (2)  of  this  Act  it  is  provided  that  where 
a  licensee  has  been  legally  evicted  from  any  licensed 
premises,  the  Licensing  Magistrate  may,  notwith- 
standing the  non-production  of  the  license,  grant 
on  the  application  in  writing  of  the  owner  of  the  pre- 
mises and  proposed  transferee,  a  special  certificate  of 
transfer.  The  goodwill  on  eviction  passes  to  the 
landlord:  Anthoness  v.  Anderson,  14  V.  L.  R.  127. 
As  to  the  meaning  of  **  evicted":  See  Ex  parte 
Knowles,  3  V.  L.  R.  Ill ;  In  re  Ooldspink,  19  V.  L.  R 
98;  cf.  also  Upton  v.  Townend,  17  C.  B.  30;  25  L.  J. 
C.  P.  44;  Uhde  v.  Asche,  8  N.S.W.  472. 

By  s.  40  it  is  provided  that  if,  during  the  currency 
of  any  license,  or  on  its  expiration  by  forfeiture,  can- 
cellation or  otherwise,  any  owner  of  licensed  premises 
comes  into  legal  possession  thereof  to  the  exclusion  of 
the  licensee,  the  licensing  magistrate  may  grant  a 
special  certificate  of  transfer.  The  owner  is  the 
person  for  the  time  being  entitled  to  receive  the  raits 
and  profits.  A  tenant  whose  license  has  been  for- 
feited or  who  has  given  up  possession  has  no  interest 
to  entitle  him  to  oppose  the  owner's  application:  Ex 
parte  Waterson,  Tarl.  T.  R.  108.  This  section  gives 
the  Bench  a  discretionary  power  to  refuse  a  license 
to  the  owner,  even  where  the  license  of  the  premises 
has  been  cancelled :  In  re  O'Neill,  Add.  Dig.  294.  The 
jurisdiction  of  the  Licensing  Magistrate  is  confined  to 
cases  where  a  license  having  been  granted  it  becomes 
void,  forfeited  or  cancelled,  or  the  licensee  becomes 
disqualified  during  its  currency,  and  the  landlord  *s 
proper  course  where  the  license  terminates  simul- 
taneously with  the  lease  is  to  apply  to  the  Licensing 
Court  for  a  new  license :  In  re  Cannon,  2  W.  N.  77. 

A  transfer  of  the  license  might  also  have  been 
granted  to  the  owner  if  the  license  became  liable  to 
cancellation  owing  to  the  conviction  of  the  tenant  for 
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certain  offences ;  but  see  ss.  3  and  30-33  of  Amending  act  ko.  is, 
Act  of  1905.      Where  a  landlady  under  some  sup- 
posed  power  took   possession   of  the  house  of  the 
tenant  who  was  a  licensed  publican  and  carried  on  taking  p^set- 
the  business  as  if  she  held  the  license,  and  the  tenant's  ^h^JT^^' 
estate  having  been  sequestrated  shortly  afterwards  he 
-was   convicted  under  s.   57  for  permitting  an  un- 
licensed person  to  sell,  and  the  license  was  cancelled ; 
a  prohibition  was  granted  on  the  ground  that  whether 
or  not  the  insolvent  could  give  permission  to  conduct 
the  business  within  the  section,  there  was  no  evidence 
to  support  the  decision  of  the  justices:  Re  Lawson, 
Tarl.  T.  R.  140. 

Under  s.  55  it  is  provided  that  every  house  in  immunuy  from 
respect  of  which  a  publican's  license  has  been  granted  ofiodger'i, etc., 
shall  be  held  in  law  to  be  a  common  inn.      And  no  ^     * 
goods  or  chattels  whatsoever  being  the  borui  fide  pro- 
perty of  any  lodger  or  traveller  putting  up  thereat 
which  are  in  such  house  or  its  appurtenances,  or  any 
place  ordinarily  used  or  occupied  therewith,  shall  be 
liable  to  be  distrained  or  seized  for  rent  due  in  respect 
of  such  house  or  appurtenances,  or  in  respect  of  any 
other  claims  whatsoever  against  the  same  or  the  owner 
or  occupier  thereof.      And,  if  any    such    goods   or 
chattels  are  distrained  or  seized,  any  Police  or  Licen- 
sing Magistrate  or  any  two  justices  in  Petty  Sessions 
may  summarily  inquire  into  such  matter  upon  the 
complaint  of  any  person  aggrieved  by  such  distress 
or  seizure,  and  may  order  any  such  goods  or  chattels 
so  distrained  or  seized  to  be  restored  to  their  owner, 
and  may  award  and  enforce  payment  of  reasonable 
costs  of  the  proceedings  against  the  person  distrain- 
ing or  seizing  such  goods  or  chattels.      As  to  whether 
a  servant  is  a  lodger :  cf.  Rodericks  v.  Jones,  3  W.  N. 
116.      See  also  s.  39  L.  &  T.  Act,  ante  p.  119 ;  and 
for  short  forms  of  covenants  under  R.  P.  Act  in 
leases  of  licensed  houses :  See  post,  p.  319. 
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SS6 

Liquor  (Amendment)  Act,  1905. 
No.  40  of  1905. 

Section  3   (inter  aUa)  rex>eals   sb.  84-87    of   tiie 
principal  Act,  supra. 

By  8.  21  (5)  no  licensee  shall  let  or  sab-let  anj 
bar  or  the  right  to  sell  liquor  on  his  licensed  premises. 

Under  s.  30  where  a  licensee  has  been  convieted 
of  certain  offences  under  the  Act,  the  Court  may 
cancel  his  license  and  disqualify  the  premises  from 
being  licensed  for  a  period  of  two  years.       Where 
there  has  been  such  a  conviction  the  Clerk  of  the 
Court  shall  notify  the  owner  thereof;  and  where  the 
premises    have    been    disqualified    the    Court    shall 
cause  the  order  to  be  served  on  the  owner  with  a 
notice  as  to  his  rights  of  appeal.      The  owner  may 
then  appeal  on  the  following  grounds:   (a)  that  he 
had  no  notice  of  tenant's  conviction;  (b)  that  either 
because  of  the  provisions  of  a  lease  made  prior  to  the 
1st  December,  1905,  or  of  an  Act  of  Parliament  he 
could  not  legally  have  evicted  his  tenant  before  the 
disqualification;  or   (c)  that  having  legal  power  to 
evict  his  tenant  he  had  not  reasonable  time  for  so 
doing  before  the  disqualification.     If  the  owner  suc- 
ceeds in  proving  either  of  the  above  defences  the  dis- 
qualification shall  be  cancelled.      As  to  Eviction :  See 
supra. 

Section  33  enables  owners  to  renew  licenses  in 
certain  cases. 

Under  s.  72  where  reduction  of  licenses  has  been 
carried  in  any  district,  the  special  court  appointed 
under  the  Act  shall  (inter  alia)  classify  the  licensed 
houses  of  such  district  according  to  the  convictions 
against  the  licensees  of  such  premises  and  the  man- 
ner in  which  such  premises  have  been  conducted.  The 
Court  shall  then  reduce  the  number  of  licenses  in  ac- 
cordance with  such  classification  as  prescribed  by 
the  Act.  Should  the  number  reduced  be  still  in- 
suflScient  then  the  Court  may  deal  with  other  licensed 
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piemifles  not  within  the  classification  so  made.  Pro-  act  ko.  4o, 
vided  that  in  so  doing  when  any  such  other  premises 
are  held  nnder  written  lease  or  written  agreement 
for  a  lease  which  existed  on  the  24th  August,  1905, 
ajid  which  at  the  date  of  the  notification  of  reduction  Le(ue$  woh 
as  reqtiired  by  the  Act  had  more  than  three  years  to  ^nt^nm, 
run,  the  license  thereof  shall  not  cease  to  be  in  force 
until  the  termination  of  the  lease  or  agreement  or 
the  expiration  of  eight  years  from  the  commence- 
ment of  this  Act  whichever  happens  first  and  if  on 
the  24th  August,  1905,  such  premises  were  owned  by 
the  licensee  or  the  licensee  was  manager  for  the 
owner  the  license  shall  not  cease  to  be  in  force  until 
the  expiration  of  eight  years.  Provided  also  that 
the  license  may  still  be  cancelled  or  forfeited  or  a 
renewal  refused  for  any  lawful  cause.  But  un- 
less the  lease  or  agreement  or  indenture  executed 
in  pursuance  of  the  agreement  has  before  the  31st 
December,  1905,  or  an  extended  time  not  exceeding 
14  days  as  the  Grovemor  may  allow  been  registered 
and  in  the  case  of  a  lease  or  agreement  executed 
before  the  13th  Decemberj  1904,  has  been  stamped 
before  the  14th  December,  1905,  and  in  the  case  of  a 
lease  executed  after  the  13th  December,  1904,  has 
been  stamped  within  the  period  within  which  it  may 
be  lawfully  stamped  without  fine,  the  licensee  shall 
be  excluded  from  the  benefit  of  any  extension  of  time 
beyond  the  three  years.  In  such  proceedings  any  ^^ancJT 
person  directly  affected  by  the  determination  of  the 
Court  may  appear  and  be  heard. 

Section  73  provides  that  where  **  no  license  ''  has  whtire^no 
been  carried  the  vote  shall  take  full  effect  within  Jj^" '  ^^' 
three  years  subject  to  the  same  provisoes  as  in  the 
previous  section. 

Any  lease  or  agreement  (including  a  lease  under  iteffianoiorh 
the  Real  Property  Act)   if  registered  in  the  ofBce 
of  the  Registrar-General  pursuant  to  Act  No.  22  of 
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ACT  No.  40, 
1905. 

ACT  No.  5, 
1901. 


le$»ee  where 
lieenee  eeaeee  to 
be  in  force. 


*  Letue 
'Ueeor: 


and 


1897  shall  be  deemed  to  be  suflSciently  registered: 
(8.73  (4)). 
.>-^  •  .  K-_  Under  s.  74  where  a  classification  and  reduction 

rrotitxofiB  00- 

SS!S  !SI^  ******  has  taken  place  under  the  Act  a  licensee  who  has 
been  convicted  of  certain  offences  and  whose  license 
has  ceased  to  be  in  force  may  be  given  14  days'  notice 
of  the  determination  of  the  lease  by  the  lessor  and  at 
the  expiration  of  that  time  the  lease  expires  as  by 
effluxion  of  time.  In  any  other  case  the  lessee  may 
within  14  days  notify  the  lessor  that  he  desires  to 
have  the  rent  of  the  premises  fixed  by  arbitration 
and  on  such  notice  the  rent  shall  be  fixed  under  the 
Arbitration  Act,  1902,  by  two  arbitrators  appointed 
by  the  lessor  and  lessee  respectively  who  may  appoint 
an  umpire  which  rent  shall  from  the  date  when  the 
license  ceases  to  be  in  force  and  during  the  currency 
of  the  lease  be  the  rent  payable  in  respect  of  the  pre- 
mises. In  this  section  **  lessee  ''  includes  an  assignee 
of  a  lease  and  a  sub-lessee ;  and  "  lessor  "  includes  the 
person  for  the  time  being  entitled  to  the  rent  of  the 
premises. 

Police  Offences  Act,  {No.  5  of  1901). 

For  s.  32 :  See  note  (b)  to  s.  39  (1)  of  L.  &  T.  Act, 
ante  p.  120.  Under  s.  33  of  this  Act  it  is  provided  that 
whosoever  being  the  occupier  of,  or  having  occupied, 
any  house  or  lodging  as  tenant  thereof,  wilfully  or 
maliciously  does  any  damage  to  the  premises  or  to  any 
furniture  thereof,  shall  upon  complaint  made  to  a 
justice  within  one  month  next  after  the  conunission 
of  the  offence  or  the  end  of  the  tenancy  or  occupation, 
forfeit  and  pay  to  the  landlord  or  party  a^rieved 
such  sum  of  money,  not  exceeding  twenty  pounds,  as 
appears  to  the  justice  to  be  a  reasonable  compensa- 
tion for  the  damage  done. 

Section  34  enacts  that  upon  complaint  made  to  a 
justice  by  any  person  who  has  occupied  any  house  or 
lodging  by  the  week  or  month,  or  whereof  the  rent 
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oes  not  exceed  the  rate  of  twenty-five  pounds  by  the  act  no.  6, 

ear,  that  his  goods  have  been  taken  from  him  by  an 

nlawful  distress,  or  that  the  landlord,  or  his  broker, 

r  apjent,  has  been  guilty  of  any  irregularity  or  excess 

Q  respect  of  such  distress,  such  justice  may  summon 

he  person  complained  of,  and  if,  upon  the  hearing 

if  the  matter,  it  shall  appear  to  the  justice  that  such 

listress  was  improperly  taken,  or  unfairly  disposed 

>f ,  or  that  the  charges  made  by  the  person  who  dis- 

rained  or  attempted  to  distrain,  are  contrary  to  law 

►r  that  the  proceeds  of  the  sale  of  such  distress  have 

lot  been  duly  accounted  for  to  the   owner   thereof, 

rach  justice  may  order  the  distress  so  taken  if  not 

;old  to  be  returned  to  the  tenant  on  payment  of  the 

•ent  which  appears  to  be  due  at  such  time  as  the 

justice  appoints,  or  if  the  distress  has  been  sold  then 

ruch  justice  may  order  payment  to  the  said  tenant  of 

:he  value  thereof,  deducting  thereout  the  rent  which 

50  appears  to  be  due,  which  value  such  justice  shall 

ietermine:  (1)      Further  any  such  landlord  or  party 

jomplained   against  shall   in   default   of  compliance 

ivith  any  such  order,  forfeit  to  the  party  aggrieved 

the  value  of  such  distress,  not  being  greater  than 

twenty-five  pounds,   which  value  such   justice  shall 

ietermine:    (2).       It  appears  that  the  jurisdiction  iFA^epaynwnx 

^ven  by  this  section  is  ousted  by  payment  of  rent,  ^  '*"*' 

?ven  though  made  under  an  illegal  pressure:  Colly er 

V,  Shaw,  Wilk.  A.  M.  (7th  ed.)  983.      See  also  notes 

to  s.  54,  L.  &  T.  Act,  ante. 

Section  35  provides  that  the  penalty  for  assault-  Assatating 
ing,  resistmg,  or  interrupting  any  bailiff  or  keeper 
distraining  for  rent  or  rates  or  taxes,  etc.,  or  rescu- 
ing or  attempting  to  rescue  any  property  levied  or 
distrained  on,  is  an  amount  not  exceeding  £10  or 
imprisonment  not  exceeding  six  months;  and  the  sec- 
tion further  provides  that  the  justice  may  commit 
for  trial  at  a  superior  Court  if  he  considers  the  case 
sufficiently  serious.       It  was  held  that  this  section  Z^af^J!^ 


Digitized  by 


Google 


290 


ACT  No.  6, 
1901. 


Entry  by 
baUifft. 


Removing 
furniture  to 
eva<le  rent. 


xioes  not  merely  extend  to  civil  matters:  Ex  parte 
Bamsden,  8  S.  C.  R.  226 ;  but  cf.  s.  82  of  Justices  Act, 
(No.  27  of  1902),  abolishing  levy  and  distress  in 
certain  cases.      BailiflFs  executing  a  distress  warrant 
for  rent  climbed  over  a  back  fence  six  feet  high  and 
entered  the  house  by  an  open  door.      They  were  as- 
saulted and  ejected  by  the  tenant  who  was  fined  under 
the  section.      Held,  (following  Scott  v.  Buckley,  16 
L.  T.  573),  that  the  tenant  was  entitled  to  eject  them 
as  they  should  have  entered  in  the  customary  way. 
They  must  not  provoke  a  breach  of  the  peace:  Ex 
parte  Williams,  14  N.S.W.  395;  10  W.  N.  Ill;  but 
see  Long  v.  Clarke,  (1894)  1  Q.  B.  119,  over-ruling 
Scott   V.  BucJdey,  supra.      See   How    distress    may 
be  levied,  ante  p.   105.       Where  a  bailiflE  levying 
a  judgment  debt  on  W.  called  at  the  latter 's  door  and 
W.  opened  it,  and  the  bailiff  then  put  his  foot  inside 
the  door  and  tried  to  force  his  way  in,  and  he  was  as- 
saulted and  ejected  by  W.,  it  was  held  that  the  justices 
were  right  in  dismissing    a    complaint    against  W.: 
Broughton  v.  Wilkerson,  44  J.  P.  781.  Further  where 
a  bailiff  seized  goods  under  a  fi.  fa,  and  then  left 
on  receiving  the  owner's  promise  to  pay,  and  on  re- 
turning later  he  found  that  the  goods  had  been  re- 
moved by  a    bill  of  sale  holder,  and  the  bailiff  then 
took  possession  under  the  original  warrant  and  was 
resisted  by  the  bill  of  sale  holder;  it  was  held  that 
the  latter  was  wrongly  convicted  as  there  had  been  an 
abandonment  of  the  goods  since  the  bailiff  did  not 
leave  the  owner  in  possession  as  his  bailiff;  Ex  parte 
Power,  5  W.  N.  9 ;  but  cf,  Jones  v.  Biemstein,  (1900) 
1  Q.  B.  100,  and  cases  cited  under  What  is  a  dis- 
tress, ante  p.  97. 

By  s.  38  it  is  provided  that  any  constable  may  stop 
and  detain  until  due  inquiry  can  be  made,  all  vehicles 
which  he  finds  employed  in  removing  the  furniture 
of  any  house  or  lodging  between  the  hours  of  eight 
in  the  evening  and  six  on  the  following  morning,  or 
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-which  he  finds  employed  at  any  time,  if  he  has  good  act  no.  6, 
grounds  for  believing  that  such  removal  is  made  for  act  no.  40, 
the  purpose  of  evading  the  payment  of  rent.    By  s.  39 
the  constable  may  take  charge  of  same  and  justice 
may  make  order,  etc.      See  also  s.  1  of  11  Geo.  II  c. 
19,  post  p.  367. 

Section  89  provides  that  the  owner  of  occupier  AOowing  rain 
of  a  building  must  provide  it  with  gutters  or  other  ^^n^^ 
means  of  preventing  rain  water  from  dropping  from  ^<'*'*^"*- 
the  eaves  on  to  the  footpath,  under  a  penalty  of  five 
shillings  and  the  same  amount  for  every  day  it  con- 
tinues. 

Crimes  Act,  {No,  40  of  1900).  cnme$Aet. 

Section  139  provides  that  whosoever  steals  or  rips, 
cuts,  severs  or  breaks  with  intent  to  steal,  any  glass  stealing 
or  woodwork  belonging  to  any  building  or  any  metal  '**'^' 
or  any  utensil  or  fixture,  whether  made  of  metal  or 
other  material,  or  of  both  respectively,  fixed  in  or  to 
any  building,  or  anything  made  of  metal  fixed  in  any 
land  being  private  property,  or  used  as  a  fence  to  any 
dwelling  house,  garden  or  area,  etc.,  shall  be  liable  to 
be  punished  as  for  simple  larceny. 

By  section  154  whosoever  being  the  tenant  or  occu-  Tmanu,  etc., 
pier  of  any  house,  building  or  lodging    steals    any  Jj  ^^ w4!***'^ 
chattel  or  fixture  let  to  be  used  therewith,  whether  the 
contract  was  entered  into  by  the  accused  or  by  any 
person  on  his  behalf,  shall  be  liable  to  be  punished  for 
simple  larceny. 

Section  208  enacts  that  whosoever  being  possessed  Tenants  ma- 
of  any  building  or  part  of  any  building  held  for  any  ^iSSIfV^. 
period  or  at  will,  or  held  over  after  the  termination 
of  any  tenancy,  maliciously  pulls  down  or  demolishes 
or  begins  or  attempts  to  pull  down  or  demolish  the 
same  or  any  part  thereof,  or  maliciously  pulls  down 
or  severs  from  the  freehold  any  fixture  belonging  to 
such  building  shall  be  liable  to  imprisonment  for  three 
years.      As  to  form  of  indictment  see  s.  387. 
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ACT  No.  M,  Dividing  Fences  Act,  {No.  63  of  1902). 

1902. 

Ko.  12.*    *  This   Act   provides   that   under   certain    circnin- 

Midtea  FfnetM  gtanccs  the  owners  of  land  may  require  persons  pos- 
sessing the  adjoining  lands  to  assist  in  making  and 
repairing  the  dividing  fences,  etc.,  etc.  Under  it,  it 
has  been  held  that  the  owner  of  land  is  liable,  even 
although  the  land,  both  at  the  time  of  the  notice  being 
given  as  required  by  the  Act  and  at  the  time  of  the 
fencing,  was  under  lease.  It  seems  further,  (per 
Stephen,  C.J.,),  that  the  tenant  is  also  liable  under  the 
Act:  Parker  v.  Bowman,  6  S.  G.  R.  101;  cf,  Wdling- 
ton  etc.,  Railway  v.  Registrar,  18  N.  Z.  L.  R.  250; 
post  p.  314.  See  also  s.  13  of  Small  Debts  Act,  supra 
p.  276,  and  Vickcry  v.  Jenner,  17  N.S.W.  438;  13 
W.  N.  108,  as  to  implied  promise  by  adjoining  owners 
not  to  wilfully  or  wantonly  do  anything  to  impair 
the  eflBciency  of  a  dividing  fence. 

Tea,  Atu.  Tolls  Acts,  (2  Wm,  IV,  No,  12,  and  14  Vic.  No,  5). 

By  s.  10  of  the  older  Act  and  s.  1  of  the  latter, 
the  Governor  is  authorised  to  let  turnpike  and  ferry 
tolls  by  auction  for  five  years.  Time  of  letting  and 
conditions  are  to  be  advertised,  and  the  highest  bidder 
is  to  enter  into  a  bond  with  two  suflScient  sureties. 
In  case  of  default,  tolls  to  be  put  up  again  at  former 
purchaser's  risk,  etc.  If  no  bidder  the  Governor 
may  accept  a  private  tender.  Provision  is  made  for 
the  recovery  of  possession :  (s.  17  of  2  Wm.  IV  Xo, 
12) ;  and  lessees  are  empowered  to  appoint  agents: 
(s,  18,  ib,).  The  duties,  powers,  and  rights  of  lessees 
are  prescribed:  (ss.  19,  20,  21  and  22). 

Crown  lands.  Cvotvn  Lands  Acts. 

Before  the  passing  of  the  Constitution  Act  and 
the  Crown  Lands  Acts  the  Crown  had  absolute  power 
to  dispose  of  the  Crown  lands  as  it  thought  proper: 
per  Milford,  J.,  in  A.  6,  v.  Eager,  3  S.  C.  R.  at  p.  261, 
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and  Martin,  C. J.,  in  Joachim  v.  0  'Shanassy,  Knox  48  vic.  no.  is 
at  p.  119.  The  effect  of  this  legislation,  however, 
is  to  leave  the  Crown  only  statutory  powers,  and  in 
the  position  merely  of  a  trustee :  Ricketson  v.  Barbour, 
1  S.  C.  R.  (N.  S.)  204;  Blackwood  v.  London  Chart- 
ered  Bank,  L.  R.  5  P.  C.  92.  By  s.  5  of  48  Vic.  No. 
18,  (Crown  Lands  Act,  1884),  except  by  Acts  regu- 
lating mining  on  Crown  lands  there  can  be  no  deal- 
ings with  Crown  lands  other  than  under  the  Crown 
Lands  Act. 

See  generally  the  various  Acts  relating  to  Crown 
Lands,  and  the  Fisheries  Act,  No.  119  of  1902,  Part 
IV,  as  to  Leases  of  Crown  Lands  for  oyster  culture. 
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CHAPTEK  III.  im""^.!!'!*. 

THE  KEAL  PKOPEKTY  ACT,  1900, 
(No.  25  of   1900). 

Under  this  Act,  land  is  defined  as  **  Land,  mes- 
**  suages,  tenements  and  hereditaments  corporeal  and 
**  incorporeal  of  every  kind  and  description  or  any ..  ^^.. 
**  estate  or  interest  therein  together  with  all  paths, 
**  passages,  ways,  watercourses,  liberties,  privileges, 
**  easements,  plantations,  gardens,  mines,  minerals, 
**  quarries,  and  all  trees  and  timber  thereon  or  there- 
**  under  lying  or  being  unless  any  such  are  specially 
"excepted'':  (s.  3).  **  Land ''  when  used  in  a 
certificate  of  title  does  not  in  the  absence  of  specific 
words  include  the  gold  to  be  found  thereon:  Munro 
V.  Sutherland,  5  A.  J.  R.  139. 

Further,  the  describing  any  person  as  a  proprie- 
tor, transferor,  transferee,  mortgagor,  mortgagee,  *•  Le9$or." 
encumbrancer,  encumbrancee,  lessor,  or  lessee  or  as 
a  trustee,  or  as  seised  of  having  or  taking  any  estate 
or  interest  in  any  land,  shall  be  deemed  to  include  the 
heirs,  executors,  administrators  and  assigns  of  such 
person:  (s.  3b).  See  McEaclmrn  v.  Colt  on ,  (1902) 
A.  C.  104: ;  post  i>,  301. 

Section  14  (1)  provides  that  lands  alienated  from 
the  Crown  prior  to  1st  January,  1863,  may  be  brought 
under  the  Act  and  s.  14  (2)  provides  further,  {inter 
alia),  that  the  Registrar-General  shall  receive  appli- 
cations for  that  purpose  made  amongst  others:  by 
any  person  claiming  a  life  estate  in  possession,  or  a 
leasehold  for  a  life  or  lives,  or  having  a  term  of  not  Le^et,  may 
less  than  twenty-five  years  then  current;  Froyided ^SSlSuJi^Zct. 
that,  except  in  the  case  of  an  application  by  a  lessee 
as  regards  the  concurrence  of  his  lessor,  all  persons 
claiming  to  be  beneficially  entitled  in  reversion  or 
remainder  shall  join  in  such  application;  and  the 
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Act  No.  26,      bringing  of  any  leasehold  under  the  provisions  of 
'    '    *    *  this  Act  shall  not  be  held  to  extinguish  the  reversian 
expectant  thereon.      C/.  s.  7  (3)  of  No.  8  of  1905, 
ante  p.  192. 

Section  33  provides  that  every  certificate  of  title 
shall  be  in  duplicate  in  the  form  of  the  Fourth 
Schedule  to  the  Act  and  shall  set  forth  the  nature  of 
the  estate  of  freehold  or  leasehold  in  respect  to  which 
it  is  issued:  (1) ;  and  further  it  is  provided,  {inter 
alia),  that  the  **  Registrar-General  shall  note  there- 
**  on  in  such  manner  as  to  preserve  their  priority  the 
**  particulars  of  ...  .  any  lease  or  rent  charge 
**  to  which  the  land  may  be  subject,"  and  if  such 
certificate  be  issued  to  an  infant  or  to  a  person  under 
disability,  he  shall  state  the  age  of  such  infant  or  the 
nature  of  the  disability  so  far  as  known  to  him,  and 
shall  cause  one  original  of  each  certificate  to  be  bound 
up  in  the  register  book  and  deliver  the  other  to  the 
proprietor  entitled  to  the  land  described  therein. 

By  section  40  (1)  eveiy  certificate  is  made  con- 
clusive evidence  of  title  and  of  the  fact  that  the  land 
therein  described  has  been  duly  brought  under  the 
Act.     Sub-section   (2)  provides  that  **  no  certificate 

*  shall  be  impeached  or  defeasible  on  the  ground  of 

*  want  of  notice  or  of  insufficient  notice  of  the  appli- 

*  cation  to  bring  the  land  therein  described  under  the 

*  provisions  of  this  Act,  or  on  account  of  any  error, 

*  omission  or  informality  in  such  application,  or  in  the 

*  proceedings   pursuant   thereto,    by   the   Registrar- 
'  General."  Under  sub-section  (3)** the  person  named 

*  in  any  certificate  of  title  as  entitled  to  the  land 

*  therein  described  shall  be  held  in  every  court  of 

*  law  or  equity  to  be  seized  of  the  reversion  expect- 

*  ant  upon  any  lease  that  may  be  noted  by  memorial 

*  thereon,  and  to  have  all  powers,  rights,  and  reme- 

*  dies  to  which  a  reversioner  is  by  law  entitled,  and 

*  shall  be  subject  to  all   covenants  and  conditions 

*  therein  expressed  to  be  performed  on  the  part  of 
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**  the  lessor."      See  also  s.  54  (3)  infra,  and  note  act  no.  25, 

_  r^.^^/^x  .,,  1900.8.41. 

thereon.  Section  41  (1)  provides  that  no  instru- 
ment until  reidstered  shall  be  effectual  to  pass  any  ^ 
estate  or  interest,  but  upon  registration  the  estate  or  troHon. 
interest  passes  and  becomes  *'  liable  as  security  in 
**  manner  and  subject  to  the  covenants,  conditions 
**  and  contingencies  set  forth  and  specified  in  such 
'*  instrument  or  by  this  Act  declared  to  be  implied 
*^  in  instruments  of  a  like  nature/'  It  has  been  ^^^^^^^^^^ 
held  that  this  must  be  read  with  reference  to  the  '«^- 
land  only,  and  an  unregistered  lease  is  valid  and 
binding  as  between  the  parties  to  it:  Morrissy  v. 
demerits,  11  V.  L.  R.  (L.)  13;  see  also  per  Webb,  J., 
in  Munro  v.  Adams,  17  V.  L.  R.  703.  Moreover, 
Martin,  C.J.,  in  Hood  v.  Cullen,  6  N.S.W.  Eq.  22, 
was  of  opinion  that  a  lease  not  in  the  form  prescribed 
by  the  Act  though  in  other  respects  good  cannot  be 
registered.  And  where  a  proprietor  of  land  under 
the  Act  leased  it  after  mortgage,  and  then  assigned 
his  estate  for  the  benefit  of  his  creditors,  and  plaintiff 
and  one  of  the  trustees  went  to  the  defendant  and 
told  him  to  pay  rent  to  the  plaintiff :  it  was  held  that 
imder  these  circumstances  the  plaintiff  need  not  in 
an  action  for  use  and  occupation  give  formal  proof 
of  default  on  part  of  fhe  lessee,  and  the  deed  of 
assignment  was  treated  as  conveying  the  legal  estate : 
Bank  of  N,S.W,  v.  Palmer,  2  N.S.W.  125;  see  also 
Stevenson  v.  Brind,  21  V.  L.  R.  109.  The  Supreme 
Court  of  New  Zealand  in  Finnoran  v.  Weir,  5  N.  Z.  Lea*$atorie»9 


L.  R.  (S.  C),  280,  seemed  to  be  of  opinion  that  legal 
tenancies  for  terms  not  exceeding  three  years  not 
being  registrable  can  be  created  without  registration. 
Further,  in  South  Australia,  Wearing,  J.,  said  that 
the  provisions  of  the  R.  P.  Act  regulating  the  making 
and  registration  of  leases  do  not  apply  to  leases  for 
less  than  three  years  and  such  leases  can  therefore 
be  created  as  at  common  law  orally  or  by  writing 
without  registration:  Buckeit  v.  Knobbe,  8  S.  A.  L.  R. 
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Act  No.  25, 
1900,  B.  41. 
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deed — effect  of. 


86 ;  but  Gwynne,  J.,  in  that  case  was  of  opinioii  that  a 
lease  for  less  than  three  years  cannot  be  registered  and 
cannot  therefore  be  created,  registration  being  ess^i- 
tial  to  every  dealing  with  any  interest  in  land  under 
the  Act.  Hanson,  C.J.,  in  the  same  case  held  the  view 
that  a  written  demise  for  less  than  three  years  of  land 
under  the  Act  is  invalid  unless  in  the  form  prescribed 
by  the  Act  and  registered;  but  entry  and  payment  of 
rent  under  such  void  demise  creates  as  at  common 
law  a  tenancy  from  year  to  year.  In  this  case  it  was 
also  held  that  an  oral  demise  under  the  Act  for 
less  than  three  years  is  good  but  the  term  thereby 
created  is  not  assignable. 

Pring,  J.,  however,  in  Kelly  v.  McAndreWf  7th  De- 
cember, 1904,  held  that  inasmuch  as  the  agreement 
relied  on  by  the  defendant  as  creating  a  tenancy  for 
less  than  three  years  was  not  registered  under  this 
Act,  it  was  not  valid  and  he  directed  a  verdict  for 
the    plaintiflP    in    ejectment.       Further  Sir  Samtid 
Oriffith,    then     C.J.,    in   Queensland   expressed  the 
opinion  that  an  instrument  not  being  in  the  form  pre- 
scribed by  the  Act  and  not  being  capable  of  registra- 
tion does  not  operate  to  convey  any  estate  in  land: 
Finncane  v.  Registrar  of  Titles,  1  S.  R.  Q.  88.      It 
has  also  been  held  that  a  lease  of  land  under  the  Act 
even  for  upwards  of  three  years  not  in  the  form  in 
the  Act  is  void,  but  where  the  tenant  enters  and  pays 
rent  he  becomes  a  tenant  from  year  to  year:      Hill 
V.  Cox,  1  Q.  L.  J.  78 ;  see  also  Otago  Harbour  Board 
V.  Spedding,  4  N.  Z.  L.  R.   (S.  C.)   27  and  cf.  the 
judgment  of  Hanson,  C.J.,  in  Buckett  v.   Knobbe, 
supra.    Moreover  in  Arnold  v.  Wallwoi'k,  20  N.S.W. 
368,  it  was  held  that  unless  registered  a  lease  for  less 
than  three  years  is  not  valid  against  the  holder  of 
the  certificate  of  title.       But  it  has  been  held  that 
although  an  unregistered  deed  is  not  effectual  to  pass 
any  interest  in  land  under  the  Act,  yet  it  may  pass 
an  equitable  right  to  set  aside  a  certificate  of  title 
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relating  thereto  which  has  been  obtained  by  fraud :  act  no.  26, 
McEllisier  v.  Biggs,  8  A.  C.  314 ;  see  also  s.  124, 51, 52.  '  * 
post. 

By  s.  45  it  is  enacted  that  the  Statutes  of  Limi-  ^'^Ji^'f 
tations  shall  not  run  against  land  under  the  Act. 

By  s.  51  it  is  provided  that  upon  the  registration 
of  any  transfer,  the  estate  or  interest  of  the  transfer- 
or as  set  forth  in  such  instrument,  with  all  rights,  ^(f^  ofngit- 

'  ^        '  traiwn  of 

powers,  and  privileges  thereto  belonging  or  apper-  tran$ier. 
taining,  shall  pass  to  the  transferee,  and  such  trans- 
feree shall  thereupon  become  subject  to  and  liable 
for  all  and  every  the  same  requirements  and  liabili- 
ties to  which  he  would  have  been  subject  and  liable 
if  named  in  such  instrument  originally  as  mortgagee, 
encumbrancee  or  lessee  of  such  land,  estate  or  interest. 
When  a  lease  contains  a  covenant  not  to  assign,  an 
assignment  may  be  prevented  by  injunction,  and  the 
lessor's  remedies  are  not  limited  to  re-entry  and  action 
for  damages;  In  re  Martin^  (1900)  S.  A.  L.  R.  69; 
S.  C.  sxih  nom.  McEacharn  v.  Colion,  (1902)  A.  C. 
104.  The  assignee  of  such  a  lease  is  himself  bound 
by  the  covenant  and  a  further  assignment  or  re- 
assignment by  him  may  be  similarly  prevented:  t6. 
It  seems  that  by  the  execution  of  a  memorandum  of 
transfer  all  the  transferor's  rights  are  conferred  on 
the  transferee:  Fhillips  v.  McLachlan,  5  N.S.W.  168. 
See  also  s.  78,  post,  and  Ass-ignment,  etc.,  ante  p.  15. 

By  s.  (52)  (1)  it  is  provided  that  by  virtue  of 
everj'  such  transfer  the  right  to  sue  upon  any  memo- 
randum of  mortgage  or  other  instrument  and  to 
recover  any  debt,  sum  of  money,  annuity,  or  dam- 
ages thereunder  (notwithstanding  the  same  may  be 
deemed  or  held  to  constitute  a  chose  in  action),  and 
all  interest  in  any  such  debt,  sum  of  money,  annuity, 
or  damages  shall  be  transferred  so  as  to  vest  the 
same  at  law  as  well  as  in  equity  in  the  transferee 
thereof;  and  s.  52  (2)  provides  that  nothing  herein 
contained  shall  prevent  a  Court  of  Equity  from  giv- 
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ing  effect  to  any  trusts  affecting  the  said  debt,  sum  of 
money,  annuity,  or  damages,  in  case  the  transferee 
shall  hold  the  same  as  a  trustee  for  any  other  person. 
Division  2  of  Part  VII,  (ss.  53-55),  deals  with 
leases  and  is  as  follows: — 

Leases, 

53.  (1)  When  any  land  under  the  provisions  of 
this  Act  is  intended  to  be  leased  or  demised  for  a 
life  or  lives  or  for  any  term  of  years  exceeding  three 
years,  the  proprietor  shall  execute  a  memorandum  of 
lease  in  the  form  of  the  Eighth  Schedule  hereto. 

A  mortgagee  in  possession  under  a  mortgage  imder  the 
Act  has  power  to  lease  the  land  imtil  redemption,  and  if  the 
tenant  hold  over  against  the  mortgagor  after  redemption,  the 
mortgagee  is  not  responsible  to  the  mortgagor  for  the  act 
of  the  tenant  in  so  holding  over :  Finn  v.  London  Bank  of  Aiw- 
tralia,  19  N.S.W.  364;  15  W.  N.  155. 

Where  a  lease  is  executed  in  duplicate  each  lease  is  an 
original  and  stamp  duty  must  be  paid  in  respect  of  each  lease: 
In  re  McLachlan,  14  W.  N.  45. 

The  practice  of  the  Land  Titles  Office  appears  to  be  to 
accept  for  registration  any  Jease  for  a  term  of  one  year  and 
upwards.  Darley,  C.J.,  in  Arnold  v.  Walltoork,  20  N.8.W. 
at  370  said:  "I  am  of  opinion  that  there  was  nothing  to 
"prevent  the  defendant  getting  this  lease  (a  verbal  lease 
"from  year  to  year)  endorsed  upon  the  certificate."  See 
also  ss.  72  (1),  82  (2)  and  cases  cited  under  s.  41,  supra 
p.  299. 

53.  (2)  Every  such  instrument  shall  for  descrip- 
tion of  the  land  intended  to  be  dealt  with  refer  to  the 
grant  or  certificate  of  title  of  the  land,  or  shall  give 
such  other  description  as  may  be  necessary  to  identify 
such  land. 

53.  (3)  A  right  for  or  covenant  by  the  lessee  to 
purchase  the  land  therein  described  may  be  stipulated 
in  such  instrument,  and  in  case  the  lessee  shall  pay 
the  purchase  money  stipulated  and  otherwise  observe 
his  covenants  expressed  and  implied  in  such  instru- 
ment, the  lessor  shall  be  bound  to  execute  a  memo- 
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randum  of  transfer  to  such  lessee  of  the  said  land  and  act  no.  25, 
the  fee-simple  thereof,  and  to  perform  all  necessary  (4). ' 
acts  by  this  Act  prescribed  for  the  purpose  of  trans- 
ferring to  a  purchaser  the  said  land  and  the  fee- 
simple  thereof. 

A  right  of  purchase  acquired  by  a  lessee  is  as  much  pro-  Right  of  pur- 
tected  by  registration  as  the  term  granted  by  his  lease: 
Rutu  Peehi  v.  Davy,  9  N.  Z.  L.  R.  134.  Where  there  was 
an  agreement  not  registered,  that  the  tenant  should  have  an 
option  to  purchase  should  the  lessor  sell  the  premises,  it 
was  held  that  the  option  to  purchase  was  valid  though  not 
registered,  but  the  right  was  lost  by  the  tenant  omitting  to 
declare  his  desire  to  piirchase  when  the  land  was  sold:  Merrie 
V.  McKay,  16  N.  Z.  L.  R.  124;  but  a  lessee  with  right  of 
purchase,  is  not  entitled  before  time  for  payment  of  purchase 
money  has  arrived,  to  caveat  against  his  landlord  dealing 
with  the  property:  Re  Clarke,  2  S.  A.  L.  R.  191.  An  agree- 
ment to  lease  by  the  mortgagee  with  a  compulsory  purchasing 
clause  within  a  given  time,  is  a  valid  exercise  of  a  power 
of  sale,  and  the  mortgagor  will  not  be  entitled  to  the  en- 
hanced value,  (if  any),  of  the  land,  between  the  time  of  the 
execution  of  the  lease  and  payment  of  the  purchase  money: 
The  Public  Trustee  v.  Morrison,  12  N.  Z.  L.  R.  423.  The 
option  to  purchase  may  be  dependent  on,  or  independent  of, 
the  lease  and  motion  to  cancel  a  lease  for  breach  of  covenant 
was  refused,  but  the  lease  was  ordered  to  be  brought  in  to 
have  the  judgment  endorsed  on  it:  Hawke  v.  McGrath,  10 
Q.  L.  J.  83. 

53.  (4)  No  lease  of  mortgaged  or  encumbered  land 
shall  be  valid  and  binding  against  the  mortgagee 
or  encumbrancee  unless  such  mortgagee  or  encum- 
brancee  shall  have  consented  to  such  lease  prior  to 
the  same  being  registered. 

The  Act  only  makes  the  lease  valid  against  the  mortgagee  i.ea$e  of  mort- 
where    the   mortgagee's    consent    has    been   given    before    the  ^'^  - 

registration  of  the  lease,  and  only  applies  to  leases  registered 
subsequently  to  such  consent:  Bacchus  Marsh  Brick  etc.  v. 
Federal  Building  Socy.,  22  V.  L.  R.  181;  but  the  mortgagee 
may  acquiesce  in  the  lease  subsequent  to  his  mortgage:  Bank 
of  N.8.W,  V.  Palmer,  2  N.S.W.  126;  and  where  a  valid 
contract  to  grant  a  lease  for  a  term  of  years  has  been  created 
subsequently  to  a  mortgage,  and  without  the  mortgagee's  con- 
Bent,  but  the  latter  in  exercising  his  power  of  sale  expressly 


Digitized  by 


Google 


304 

ACT  No.  26,        sells  subject  to  the  contract,  it  is  a  moral  fraud  in  the  pur- 
iiCHEDULE  a.       chaser  to  repudiate  the  contract,  and  the  Act  will  not  protect 
him:  Thompson,  etc.  v.  Finlay,  5  N.  Z.  L.  R.   (S.  C.)  203. 

The  Eighth  Schedule  is  as  follows: — 

Eiahth  Sehe-  NEW  SOUTH  WALES. 

Memorandum  of  Lease  {Real  Property  Act,  1900.) 
(In  duplicate.) 
I,  [name,  residence,  occupation,  or  other  designation  of 
lessor]  y  being  registered  as  the  proprietor  of  an  estate  in 
fee-simple  [if  a  less  estate,  strike  out  '*  in  fee-simple,"  and 
interline  required  alteration]  in  the  land  hereinafter  de- 
scribed, subject,  however,  to  such  encumbrances,  liens,  and 
interest,  as  are  notified  by  memorandum  underwritten  or 
endorsed  hereon,  do  hereby  lease  unto  [name,  etc.,  of  lessee] 
all  that  piece  of  land  containing  [acres,  roods,  and  perches], 
situated  in  ,  being  [the  "whole"  or  "part"  as  the 

case  may  be]  of  the  land  comprised  in  ["  Crown  grant "  or 
"certificate  of  title"],  dated  ,  registered  volume  , 

folio  .     [These  references  will  suffice  alone  if  the  trhole 

land  in  the  grant  or  certificate  he  leased;  hut  if  the  lease  be 
of  a  part,  a  surveyor's  description  and  plan  will  he  required, 
which  will  then  follow  here  with  this  prefiso — "as  delineated 
in  the  plan  hereon  {or  hereunto  annexed),  and  described  as 
follows": —  Add  also,  if  intended,  any  rights-of-way  or 
other  easements,  and  any  exceptions,  if  intended,  of  mines  or 
minerals,  timber,  etc.. .  If  the  plan  or  description  be  annexed, 
the  annexure  should  be  identified  as  part  of  this  instrument 
by  a  memorandum  thereon  referHng  hereto,  and  signed  by 
the  same  parties  and  xcitnesses.]       To  be  held  by  ,  the 

said  as  tenant  for  the  term  of  years,  computed 

from  the  day  of  ,  at  the  yearly  rent  of  [state 

both  in  words  and  figures]  pounds,  payable  as  follows  [here 
insert  times  of  payment],  subject  to  the  following  covenants, 
conditions,  and  restrictions,  viz.: — 1.  To  the  covenants  and 
powers  implied  in  every  memorandum  of  lease  by  virtue  of  the 
Real  Property  Act  1900,  section  seventy-eight  [these  relate 
on  the  part  of  the  tenant  to  payment  of  rent  and  repair;  on 
the  part  of  the  lessor  to  right  of  entry  to  inspect  repairs 
and  of  re-entry  and  forfeiture  of  lease  after  six  months' 
default  in  payment  of  rent  or  fulfilment  of  covenants],  or 
such  of  them,  or  so  far,  as  not  hereby  expressly  negatived  or 
modified.  2.  To  the  full  effect  of  the  covenants  next  herein- 
after shortly  noted,  as  the  same  are  set  forth  in  words  at 
length  in  section  eighty-one  of  the  said  Act. 
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I  Here  insert  any  of  the  following  suited  to  the  case.  To  Act  No.  26, 
ierstand  the  full  effect  of  each  refer  to  the  Act:— "That  J®^' ^^^" 
I  lessee  will  insure;"  That  he  will  paint  outside  every 
Iternate  year;"  "That  he  will  paint  and  paper  every  third 
ear;"  "That  he  will  fence;"  "That  he  will  cultivate;" 
'hat  he  will  not  use  the  premises  as  a  shop ; "  "  That  he 
rill  not  carry  on  offensive  trades;"  "That  he  will  not,  with- 
ut  leave,  assign  or  sublet;"  "That  he  will  not  cut  timber;" 
That  he  will  carry  on  the  business  of  a  publican,  and  con- 
luct  the  same  in  an  orderly  manner;"  "That  he  will  apply 
or  a  renewal  of  license;"  "That  he  will  facilitate  the  trans- 
fer of  license."]  3.  To  the  following  special  additional  pro- 
iions  [here  add  any  other  terms  of  the  intended  lea^e], 
s. :  — 

"  I,  [name  of  lessee] ,  the  within-named  lessee,  do  hereby 
cept  this  lease  as  tenant,  subject  to  the  conditions,  restric- 
:>n8,  and  covenants  above  set  forth. 

Dated  this  day   of  ,   one  thousand  nine 

mdred  and 

Signed   by  the   said % 

who    is    personally   known  (. Lessor. 

to  me,  in  my  presence, ...    ) 

Unless  the  signature  of  the  lessor  he  made  or  acknowledged 
efore  the  Registrar-Qeneral,  or  his  deputy,  or  a  notary 
uhlic,  J,P.,  or  Commissioner  for  Affidavits,  the  witness  must 
ppear  before  one  of  the  above  functionaries  to  make  a  declaror- 
\on  in  the  annexed  form  A, 

This  applies  to  instruments  signed  loithin  the  Colony. 
is  to  those  signed  elsewhere,  see  the  Act,  section  one  hundred 
nd  seven.  If  a  signature  be  by  a  mark,  the  attestation  must 
iate  that  the  instrument  was  read  over  or  fully  explained 
o  the  party,  and  that  he  appeared  fully  to  understand  the 
\am€. 

Accepted,  and  I  hereby  certify  this  lease  to  be  correct  for 
the  purposes  of  the  Real  Property  Act,  1900. 

Signed  by  \he  said     

who  is  personally  known  to  me,  / Lessee. 

in  my  presence,    J 

(Signed) 

[Caution.  Section  one  hundred  and  seventeen,  which  re- 
quires the  above  to  be  signed  by  the  lessee,  or  his  solicitor,  or 
conveyancer,  renders  persons  certifying  falsely  or  negligently 
subject  to  a  penalty  of  fifty  pounds,  besides  damages  to  any 
parties  injured.l 
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sun-ender,  and  such  endorsement  shall  be  signed  by  aot  no.  25, 
the  lessee,  and  by  the  lessor  as  evidence  of  the  ac-  fKJ^Isl*.  *  ^^'' 
ceptance  thereof,  and  shall  be  attested  by  a  witness. 

Upon  motion  by  the  Official  Assignee  leave  was  given 
to  disclaim  the  bankrupt's  interest  in  a  lease,  and  at 
the  same  time  on  the  application  of  the  landlord,  a  sub- 
tenant having  been  served  with  notice  of  the  proceedings  and 
not  appearing,  the  Court  made  an  order  vesting  the  property 
subject  to  the  lease  in  the  landlord,  and  ordered  the  sub- 
tenant to  deliver  up  possession  of  the  same:  In  re  Friedman, 
7   B.  C.  6. 

Cf.  s.  91,  infra,  and  s.  62  of  the  Bankruptcy  Act,  ante 
p.  218. 

54.  (2)    The    Registrar-General    thereupon   shall  Entry  of 

QMmor&iuluin 

enter  in  the  register-book  a  memorandum  recording  of  surrender, 
the  date  of  such  surrender,  and  shall  likewise  endorse 
upon  the  lease  a  memorandum  recording  the  fact  of 
such  entry  having  been  made  in  the  register-book. 

54.  (3)  Upon  such  entry  having  been  so  made  in  Re^vestingof 
the  register-book,  the  estate  or  interest  of  the  lessee 
in  such  land  shall  revest  in  the  lessor,  or  in  the  per- 
son in  whom  having  regard  to  intervening  circum- 
stances (if  any)  the  said  land  would  have  vested 
if  no  such  lease  had  ever  been  executed. 

Formerly  where  the  reversion  was  destroyed  by  surrender  surrender  or 
or  merger,  all  incidents  to  the  reversion,  e.g.  rent,  were  de-  »»^«'- 
stroyed  also:  Williams  Real  Property,  (19th  ed.)  p.  332; 
Webb  V.  Russell,  3  T.  R.  at  402;  but  cf.  Doe  d.  Beadon  v. 
Pyke,  5  M.  &  8.  at  154;  Piggott  v.  Stratton,  I  De  G.  F.  &  J. 
33.  By  4  Geo.  II  c.  28,  s.  6,  (post  p.  341),  this  result  was 
obviated  with  respect  to  leases  surrendered  in  order  to  be 
renewed.  See  also  s.  40  (3)  of  the  R.  P.  Act,  supra  p.  298; 
and  s.  3  of  Forfeiture  of  Leases  Act,  ante  p.  186,  and  as  to 
lessor's  right  to  recover  an  apportioned  rent:  See  now  Ap- 
portionment Act,  1905,  ante  p.  171. 

Where  a  person  was  owner  in  fee  of  land  subject  to  a 
lease,  the  lease  being  subject  to  a  mortgage,  and  he  pur- 
chased the  lease  and  paid  off  the  mortgage,  it  was  held  that 
the  lease  merged  when  the  release  by  the  mortgagee  was 
T^stered:  Smith  v.  Davy,  2  N.  Z.  L.  R.  (S.  C.)  398;  see 
also  In  re  Victorian  Farmers    etc.,  22  V.  L.  R.  629.       See 
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Act  No.  26,        further  as  to  merger:  Forfeiture  of  Leases  Act,  ante  p.   186; 
and  as  to  the  rights  and  liabilities 
See  32  Hen.  VIII  c.  34,  post  p.  335. 


f-Jf^/sf^ss*  ^^^'  ^^^  ^^  ^  ^^®  rights  and  liabilities  of  assignees  of  reversions: 


54.  (4)  Production  of  such  lease  or  counterpart 
bearing  such  endorsement  and  memorandum  shall 
be  sufficient  evidence  that  such  lease  has  been  so  sur- 
rendered. 

54.  (5)  No  lease  subject  to  mortgage  or  encum- 
brance shall  be  surrendered  without  the  consent  of 
the  mortgagee  or  encumbrancee. 

Cf.  s.  91  infra. 

Regiatrar-  55.  In  any  case  under  section  seventy-nine  of  this 

particulars  of     Act  the  Registrar- General  upon  proof  to  his  satis- 

reS^te7book.     factiou  of  lawful   rc-cutry  and  recovery  of   posses- 

26  Vic.  No.  9,     sion  by  a  lessor  shall  note  the  same  by  entry  in  the 

register-book,   and  the  estate  of  the  lessee  in  such 

land  shall  thereupon  determine  but  without  releasing 

him  from  his  liability  in  respect  of  the  breach  of 

any   covenant  in   such   lease   expressed   or   implied, 

and  the  Registrar-General  shall  cancel  such  lease  if 

delivered  up  to  him  for  that  purpose. 

Scoj^ol  When  there  was  a  breach  of  covenant  to  keep  books  in 

8ed%<m,  ^  proper  office  on  the  demised  land,  the  lessor  was  allowed 

to  re-enter  and  take  possession,  and  was  entitled  to  determine 
the  lease  as  against  the  lessee  without  taking  the  statutory 
steps  required  by  this  section,  as  it  only  applies  where  under 
the  lease  the  lessor  has  no  power  to  determine  the  lease  him- 
self: Baker's  Creek  Goldmining  Co,  v.  Hack,  15  N.S.W.  Eq. 
207.  The  Act  does  not  alter  the  law  that  mesne  profits  arc 
given  to  the  landlord  after  his  right  of  entry  has  accrued, 
from  the  moment  at  which  he  had  a  right  to  take  possession: 
Laffey  v.  Peters,  21  N.  Z.  L.  R.    at    191,    per    WiUiams,   J. 

It  is  a  fraud  under  the  Act  to  obtain,  register,  and  set  up 
against  the  registered  proprietor  of  the  fee  simple,  a  trans- 
fer from  the  lessee  of  a  lease  which  such  lessee  has  to  the 
knowledge  of  the  transferee  abandoned  under  circumstances 
giving  the  proprietor  a  right  to  have  an  entry  of  a  sur- 
render or  re-entry  made  upon  the  Register:  Loudon  v.  Morri- 
son, 14  N.  Z.  L.  R.  245. 


Digitized  by 


Google 


309 

Division  3,   (ss.  56-67),  of  Part  VII,  deals  with  act  no.  26. 
mortgages  and  encumbrances.       Section  60  provides  as,  (i). 
that  the  mortgagee  or  encumbrancee  upon  default  in  mghu  of 
payment  of  the  principal  sum  or  any  part  thereof  or  defauu. 
of  any  interest,  annuity  or  rent  charge  secured  by  any 
mortgage  or  encumbrance  may : — 

(a)  enter   into   possession   of   the   mortgaged   or  Enter. 
encumbered  land  by  receiving  the  rents  and  profits 
therefor,  or 

(b)  distrain  upon  the  occupier  or  tenant  of  the  Distrain. 
said   land  under  the  power  to  distrain  hereinafter 
contained  (s.  63  infra)  for  the  rent  then  due,  or 

(c)  bring  an  action  of  ejectment  to  recover  the 

said  land  either  before  or  after  entering  into  the  re-  Ejectment. 
ceipt  of  the  rents  and  profits  thereof  or  making  any 
distress  as  aforesaid,  and  either  before  or  after  any 
sale  of  such  land  effected  under  the  power  of  sale 
given  or  implied  in  his  memorandum  of  mortgage 
or  of  encumbrance. 

in  the  same  manner  in  which  he  might  have  made 
such  entry  or  distress  or  brought  such  action  if  the 
principal  sum  or  annuity  were  secured  to  him  by  a 
conveyance  of  the  legal  estate  in  the  land  so  mort- 
gaged or  encumbered.  This  section,  it  was  held  in 
Ba7ik  of  N.S,W.  v.  Palmer,  2  N.S.W.  125,  must  be 
read  with  s.  63  which  provides  that: — 

( 1 )  Whenever  a  mortgagee  or  encumbrancee  gives  Effect  of  notice 

.  n     t      ^y  mortgagee. 

notice  of  his  demanding  to  enter  into  receipt  of  the 
rents  and  profits  of  the  mortgaged  or  encumbered 
land  to  the  tenant  or  occupier  or  other  person  liable 
to  pay  or  account  for  the  rents  and  profits  thereof, 
all  the  powers  and  remedies  of  the  mortgagor  or  en- 
cumbrancer in  regard  to  receipt  and  recovery  of  and 
giving  discharges  for  such  rents  and  profits  shall  be 
suspended  and  transferred  to  the  said  mortgagee  or 
encumbrancee  until  such  notice  be  withdrawn  or  the 
mortgage  or  encumbrance  shall  be  satisfied  and  a 
discharge  thereof  duly  registered. 
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ACT  No.  26, 
1900,  8.63  (2). 
(3). 


Use  and 
OeoupatUm  by 
mortgagee  at 
Common  law. 


Mortgagee  may 


(2)  In  every  such  case,  the  receipt  in  writing  of 
the  mortgagee  or  encumbrancee  shall  be  a  sufficient 
discharge  for  any  rents  and  profits  therein  expressed 
to  be  received,  and  no  person  paying  the  same  shall 
be  bound  to  inquire  concerning  any  default  or  other 
circumstance  affecting  the  right  of  the  person  giving 
such  notice  beyond  the  fact  of  his  being  duly  re- 
gistered as  mortgagee  or  encumbrancee  of  the  land. 

(3)  Nothing  herein  contained  shall  interfere  with 
the  effect  of  any  rule,  order,  or  judgment  of  the 
Supreme  Court  in  regard  to  the  payment  of  rent 
under  the  special  circumstances  of  any  case,  nor  shall 
prejudice  any  remedy  of  the  mortgagor  or  encum- 
brancer against  the  mortgagee  or  encumbrancee  for 
wrongful  entrj'^  or  for  an  account. 

At  common  law,  the  mortgagee  in  the  case  of  a 
lease  made  after  the  mortgage  could  not  by  a  mere 
demand  of  rent  enable  himself  to  bring  an  action 
for  use  and  occupation  unless  there  had  been  an  at- 
tornment or  acquiescence  by  the  tenant:  Bank  of 
N.8.W.  V.  Palmer,  2  N.S.W.  at  128.  Where  A.  pos- 
sessing  a  house  registered  under  this  Act  mortgaged 
it  to  the  plaintiff,  and  afterwards  leased  it  to  the 
defendant,  rent  being  payable  quarterly  on  Oct.  1st, 
etc.,  and  on  Sept.  2nd  A.  assigned  his  estate  to 
trustees  for  creditors,  and  on  Sept.  14  plaintiff  and 
one  of  the  trustees  went  together  to  the  defendant 
and  told  him  to  pay  rent  to  the  plaintiff,  it  was  held 
that  under  the  circumstances  the  plaintiff  need  not 
in  an  action  for  use  and  occupation  give  formal  proof 
of  default  by  A. ;  but  qucere  as  to  whether  a  tenant 
can  set  up  no  default  as  a  defence:  Bank  of  N.S.W, 
V.  Pahner,  2  N.S.W.  125.  In  an  ordinary  case, 
however,  evidence  of  default  and  notice  must  be 
given :  lb.  Under  these  sections  a  mortgagee  in  pos- 
session has  power  to  lease  the  land  until  redemption, 
and  if  the  tenant  hold  over  against  the  mortgagor 
after  redemption  the  mortgagee  is  not  responsible  to 
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the  mortgagor  for  the  act  of  the  tenant  in  so  hold-  act  no.  26, 

lOon  flfl  AS  fS) 
ing  over :  Finn  v.  London    Bank    of    Australia,  19  64.  '    *        ' 

N.S.W.  364;  15  W.  N.  155;  and  it  seems  that  the 
mortgagee  may  have  power  to  make  a  lease  for  years : 
76.  at  368.  Further  the  power  under  these  sections 
is  general  and  it  has  been  held  in  Queensland  that 
the  mortgagee  may  eject  a  person  in  possession  under 
a  conflicting  title:  Oelkers  v.  Merry,  2  Q.  S.  C.  R. 
193;  but  cf.  Colonial  Bank  v.  Roache,  1  V.  R.  (L.) 
165.  See  note  (d)  to  s.  14  of  11  Geo.  II,  c.  19,  post 
p.  388. 

By  s.  64  any  mortgagee  or  encumbrancee  of  lease-  Position  of 
hold  land  under  the  provisions  of  this  Act,  or  any  j«<ry  at  regwd* 
person  claiming  the  said  land  as  a  purchaser  or  other- 
wise from  or  under  such  mortgagee  or  encumbrancee 
after  entering  into  possession  of  the  said  land  or  the 
rents  and  profits  thereof  shall,  during  such  possession 
and  to  the  extent  of  any  rents  and  profits  which  may 
be  received  by  him,  become  and  be  subject  and  liable 
to  the  lessor  of  the  said  land  or  the  person  for  the 
time  being  entitled  to  the  said  lessor's  estate  or 
interest  in  the  said  land  to  the  same  extent  as  the 
lessee  or  tenant  was  subject  to  and  liable  for  prior 
to  such  mortgagee,  encumbrancee,  or  other  person 
entering  into  possession  of  the  said  land  or  the  rents 
and  profits  thereof.  A  mortgagee  of  leasehold  land 
who  takes  actual  physical  possession  of  the  land  is 
liable  for  the  whole  rent  to  the  same  extent  as  the 
original  lessee.  Mortgagees  of  an  undivided  share 
who  take  possession  are  liable  for  a  proportionate 
part  only:  National  Mortgage  etc,  Co,  v.  Mayor  of 
Kaiapoi,  7  N.  Z.  L.  R.  231.  Where  under  a  first 
mortgage  the  mortgagor  attorned  tenant  to  the  mort- 
gagee and  afterwards  gave  a  second  mortgage,  and 
the  second  mortgagee  entered,  it  was  held  that  the 
land  was  not  leased  under  the  Act  and  this  section 
did  not  apply:  Grey  v.  New  Zealand  Loan  Co.,  3 
A.  L.  R.  (C.  N.)  38. 
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ACT  No.  25, 
1900.  8S.  72-74, 
75-81. 


Caveatt. 


Notice. 


Implied 
covenants. 


Division  5,    (ss.  72-74),  of  Part  VII,  deals   with 
caveats  against  dealings.       By  section  72   (1),   any 
settlor  of  land  under  the  Act  transferring  the  same 
to  be  held  by  the  transferee  as  trustee,  or  any  per- 
son claiming  any  estate  or  interest  in  such  land  or 
under  any  unregistered  instrument,  or  by  devolution 
in  law  or  otherwise,  is  empowered,  by  caveat  in  the 
form  of  the  sixteenth  Schedule  to  the  Act,  to  forbid 
the   registration   of   any   instrument   affecting   such 
land,   estate,   or  interest,   either  absolutely  or  until 
after  notice  of  the  intended  dealings  given   to  the 
caveator,  as  may  be  required  and  enjoined  in  such 
caveat.       See  cases  cited  under  ss.  41,  51  and  53, 
supra;  and  Oertel  v.  Hordern,  2  S.  R.  37,  where  it 
was  held  that  notice  of  the    existence    of    an     un- 
registered lease  and  of  the  fact  that  the  lessee  does 
not  concur  in  a  sale  by  the  registered  proprietor, 
may  not  amount  to   fraud  within  the  meaning  of 
s.  43  so  as  to  disentitle  the  purchaser  from  relying 
upon   his  transfer   registered   subsequently  to  such 
notice.       Section  43  provides  that  except  in  case  of 
fraud,  a  purchaser  from  a  registered  proprietor  shall 
not  be  affected  by  notice,  and  that  knowledge  of  an 
unregistered  interest  shall  not  of  itself  be  fraud. 

Section  72  (2)  provides  for  the  form  of  the  caveat 
and  specifies  the  particulars  it  should  contain.  Sec- 
tion 72  (3)  provides  for  the  form  of  service  thereof; 
whilst  s.  72  (4)  allows  the  caveator  to  withdraw  any 
such  caveat.  Section  73  provides  that  in  certain 
cases  the  caveat  shall  lapse  after  a  period  therein 
fixed;  and  section  74  enacts  that  no  dealing  shall 
be  registered  while  the  caveat  is  in  force. 

Part  VIII,  (ss.  75-81),  deals  with  implied  coven- 
ants and  short  forms  of  covenants.  Section  75  pro- 
vides that  in  every  instrument  creating  or  transfer- 
ring any  estate  or  interest  in  land  under  the  provi- 
sions of  this  Act,  there  shall  be  implied,  a  covenant  by 
the   paiiiy   creating   or  transferring  such   estate  or 
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instruments  as  in  accordance  with  the  provisions  of  '  * 
this  Act  may  be  necessary  to  give  effect  to  all  coven- 
ants, conditions  and  purposes  expressly  set  forth  in 
such  instrument,  or  by  this  Act  declared  to  be  im- 
plied against  such  party  in  instruments  of  a  like 
nature.  By  s.  76  in  every  instrument  transferring 
an  estate  or  interest  in  land  under  the  Act,  subject 
to  mortgage  or  encumbrance,  there  shall  be  implied 
a  covenant  by  the  transferee  to  pay  the  interest,  or 
annuity,  or  rent  charge,  etc.,  after  the  rate  and  at 
the  times  specified  etc.,  and  to  indemnify  and  keep 
harmless  the  transferor  from  and  against  the  prin- 
cipal sum  secured  by  such  instrument,  and  from  and 
against  all  liability  in  respect  of  any  of  the  coven- 
ants therein  contained,  or  by  this  Act  implied  on  the 
part  of  the  transferor. 

By  section  78  it  is  provided  that :  In  every  memo-  implied 
randum  of  lease  there  shall  be  implied  the  following  uase!^" 
covenants  against  the  lessee,  that  is  to  say: — (a)  That 
he  will  pay  the  rent  thereby  reserved  at  the  times 
therein  mentioned,  and  all  rates  and  taxes  which  may 
be  payable  in  respect  to  the  demised  property  dur- 
ing the  continuance  of  the  lease.  (b)  That  he  will 
at  all  times  during  the  continuance  of  the  said  lease 
keep  and  at  the  determination  thereof  yield  up  the 
demised  property  in  good  and  tenantable  repair,  ac- 
cidents, and  damage  from  fire,  storm,  and  tempest, 
and  reasonable  wear  and  tear  excepted.  Cf.  also 
Note  on  leases,  ante  p.  18;  s.  51  of  this  Act,  ante 
p.  301,  and  s.  80,  infra.  See  also  s.  63  of  59  Vic. 
No.  15,  (Land  and  Income  Tax  Act,  1895),  anle 
p.  261.      Apportionment  Act,  1905,  ante  p.  171. 

By   section   79,   in   every  memorandum   of   lease  implied  powers 
there  shall  also  be  implied  the  following  powers  in  ***  ^'^' 
the  lessor,  that  is  to  say : — 

(a)  That  he  may  by  himself  or  his  agents,  twice 
in  every  year  during  the  term,  at  a  reasonable  time 
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ACT  No.  26,  of  the  day,  upon  giving  to  the  lessee  two  days'  pre- 
vious notice,  enter  upon  the  demised  property  and 
view  the  state  of  the  repair  thereof,  and  may  sene 
upon  the  lessee  or  leave  at  his  last  or  usual  place  of 
abode  in  this  Colony  or  upon  the  demised  property 
a  notice  in  writing  of  any  defect  requiring  him  within 
a  reasonable  time  to  be  therein  prescribed  to  repair 
the  same.  And  sub-section  (b)  provides  that  in 
ease  the  rent  or  any  part  thereof  shall  be  in  arrear 
for  the  space  of  six  months,  or  in  case  default  shall 
be  made  in  the  fulfilment  of  any  covenant  whether 
expressed  or  implied  in  such  lease  on  the  part  uf 
the  lessee,  and  shall  be  continued  for  the  space  of  six 
months,  or  in  case  the  repairs  required  by  such  notice 
as  aforesaid,  shall  not  have  been  completed  within 
the  time  therein  specified,  it  shall  be  lawful  for  such 
lessor  to  re-enter  upon  and  take  possession  of  such 
demised  premises.  Cf,  s.  40  (3)  ante  p.  298.  Eject- 
ment will  not  lie  under  the  last-mentioned  section 
for  breach  of  a  covenant  not  to  sublet  without  con- 
sent, as  it  is  not  a  covenant  in  respect  of  which  de- 
fault could  be  continued  for  6  months:  Saunders  v. 
Wadham,  4  S.  A.  L.  R.  73;  cf,  also  note  on  Coven- 
ants,  ante  at  p.  22. 

impiud  Section  80   (1)    enacts  that  every  covenant  and 

hVmam^^Hc.  power  to  be  implied  in  any  instrument  by  virtue  of 
this  Act,  may  be  negatived  or  modified  by  express  de- 
claration in  the  instrument  or  endorsed  thereon.  This 
provision  does  not  prevent  the  introduction  into  such 
instrument  of  valid  covenants  and  powers  of  an  en- 
tirely different  character  from,  and  not  mere  modi- 
fications of  the  implied  covenants  and  powers:  Buck- 
nail  V.  Rcid,  10  S.  A.  L.  R.  188;  see  Baker's  Creek 
Oold-mining  Co,  v.  Hack,  supra;  Ex  parte  Roxburgh, 
1  Q.  S.  C.  R.  201.  The  Registrar  is  not  bound  to 
and  ought  not  to  enter  on  the  certificate  of  title,  any 
note  of  a  provision  that  a  vendor  is  not  to  be  liable 
for  a  contribution  to  boundary  fencing:  Wellington 
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etc.  Railway  v.  Registrar,  18  N.  Z.  L.  R.  250.  Where  act  no.  26. 
a  publican  purchased  a  lease  from  a  brewer  and  gave  •  •  '  * 
lum  a  mortgage  of  the  lease  to  secure  the  purchase 
money,  covenanting  during  the  lease  to  purchase  all 
beer,  etc.,  from  the  brewer,  it  was  held  by  Richmond, 
J.,  that  the  Registrar  should  refuse  to  register  as  a 
mortgage  an  instrument  containing  such  a  provi- 
sion: Staples  v.  Mackay,  11  N.  Z.  L.  R.  258.  Sec- 
tion 103  of  the  Act  allows  variations  from  the  pre- 
scribed forms  where  such  do  not  amount  to  variations 
in  substance. 

By  s.  80  (2)  it  is  provided  that  in  any  declaration  Pleading, 
in  an  action  for  a  supposed  breach  of  any  such  coven- 
ant, the  covenant  alleged  to  be  broken  may  be  set 
forth,  and  it  shall  be  lawful  to  allege  that  the  party 
against  whom  such  action  is  brought  did  so  covenant 
precisely  in  the  same  manner  as  if  such  covenant  had 
been  expressed  in  words  in  such  memorandum  of 
transfer,  or  other  instrument,  any  law  or  practice 
to  the  contrary  notwithstanding;  and  sub-section  (3) 
provides  that  every  such  implied  covenant  shall  have 
the  same  force  and  effect  and  be  enforced  in  the  same 
manner  as  if  it  had  been  set  out  at  length  in  such 
instrument.  Cf.  s.  79  (b),  stipra.  An  injunction 
was  granted  to  restrain  the  felling  of  growing  or  liv- 
ing red  gum  trees  in  breach  of  covenant:  Munday  v. 
Prowse,  4  V.  L.  R.  Eq.  101;  and  it  seems  that  the 
acceptance  of  rent  by  a  lessor  subsequent  to  a  breach 
of  covenant  does  not  disentitle  him  to  an  injunction 
against  future  breaches:  lb. 

By  s.  80  (4),  where  any  memorandum  of  transfer  implied 

.  .  .  ,      -,  .   .  covenants  where 

or  other  instrument  m  accordance  with  the  provisions  more  than  one 

party, 

of  this  Act  is  executed  by  more  parties  than  one, 
such  covenants  as  are  by  this  Act  declared  to  be 
implied  in  instruments  of  the  like  nature  shall  be 
construed  to  be  several  and  not  to  bind  the  parties 
jomtly. 

Section  81  enacts  that  such  of  the  covenants  here- 
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inafter  set  forth  as  shall  be  expressed  in  any  memo- 
randum of  lease  or  mortage  as  to  be  implied,  shall, 
if  expressed  in  the  form  of  words  hereinafter  ap- 
pointed and  prescribed  for  the  case  of  each  such 
covenant  respectively,  be  so  implied  as  fully  and 
effectually  as  if  such  covenants  were  set  forth  fully 
and  in  words  at  length  in  such  instrument,  that  is  to 
say:— 

(a)  The  words  **  will  insure  "  shall  imply  as  fol- 
lows— That  the  mortgagor  or  lessee  will  insure  and 
so  long  as  the  principal  money  and  interest  secured 
by  mortgage  shall  remain  unpaid  or  the  term  ex- 
pressed in  the  said  mortgage  or  lease  shall  not  have 
expired  will  keep  insured  in  the  name  of  such  mort- 
gagee or  lessor  in  some  public  insurance  office  to  be 
approved  by  such  mortgagee  or  lessor  against  loss  or 
damage  by  fire  to  the  full  amounts  specified  in  such 
instrument,  or  if  no  amount  be  specified  then  to  their 
full  value  all  buildings,  tenements,  or  premises 
erected  on  such  land  which  shall  be  of  a  nature  or 
kind  capable  of  being  insured  against  loss  or  damage 
by  fire,  and  that  the  mortgagor  or  lessee  will  at  the 
recjuest  of  the  mortgagee  or  lessor  hand  over  to  and 
deposit  with  him  the  policy  of  every  such  insurance 
and  produce  to  him  the  receipt  and  receipts  for  the 
annual  or  other  premiums  payable  on  account  thereof, 
and  also  that  all  moneys  to  'be  received  under  or  by 
virtue  of  any  such  insurance  shall  in  the  event  of  loss 
or  damage  by  fire  be  laid  out  and  expended  in  making 
good  such  loss  or  damage:  Provided  also  that  if  de- 
fault shall  be  made  in  the  observance  or  performance 
of  the  covenant  last  above-mentioned,  it  shall  be  law- 
ful for  the  mortgagee  or  lessor,  without  prejudice 
nevertheless,  to  and  concurrently  with  the  powers 
granted  him  by  his  memorandum  of  mortgage  or 
lease  or  by  this  Act  provided,  to  insure  such  building: 
and  the  costs  and  charges  of  such  insurance  shall, 
until  such  mortgage  be  redeemed  or  such  lease  shall 
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have  expired,  be  a  charge   apon  the  said  land  re-  act  no.  26. 
eoverable  in  like  manner  as  rent  or  interest  in  arrear. 

(b)  The  words  **  paint  outside  every  sAtemate  Paint  outnd*. 
year  '*  shall  imply  as  follows — and  also  will,  in 
every  alternate  year  during  the  currency  of  such  . 
lease,  paint  all  the  outside  woodwork  and  ironwork 
belonging  to  the  hereditaments  and  premises  men- 
tioned in  such  lease  with  two  coats  of  proper  oil- 
colours  in  a  workmanlike  manner. 

(e)  The  words  **  paint  and  paper  inside  every  ^^.«fc., 
third  year  "  shall  imply  as  follows — and  will,  in 
every  third  year,  duidng  the  currency  of  such  lease, 
paint  the  inside,  wood,  iron,  and  other  works  now  or 
usually  painted  with  two  coats  of  proper  oil-colours 
in  a  workmanlike  manner,  and  also  repaper  with 
paper  of  a  quality  as  at  present  such  parts  of  the 
said  premises  as  are  now  papered,  and  also  wash, 
stop,  whiten,  or  colour  such  parts  of  the  said  pre- 
mises as  are  now  whitened  or  coloured  respectively. 

(d)  The  words  '*  will  fence  ''  shall  imply  as  fol-  Fence. 
lows — and  also  will,  during  the  continuance  of  the 
said  lease,  erect  and  put  up  on  the  boundaries  of  the 
land  therein  mentioned,  or  upon  such  boundaries 
upon  which  no  substantial  fence  now  exists,  a  good 
and  substantial  fence. 

(e)  The  word  **  cultivate  '*  shall  imply  as  fol-  cuuivau. 
lows — and  also  will,  during  the  continuance  of  lease, 
cultivate,  use,  and  manage  all  such  parts  of  the  land 
therein  mentioned  as  are  or  shall  be  broken  up  or 
converted  into  tillage  in  a  proper  and  husbandlike 
manner,  and  will  not  impoverish  or  waste  the  same. 

(f)  The  words  *'  that  the  lessee  will  not  use  the  Not  use  as  thop. 
said  premises  as  a  shop  '  *  shall  imply  as  follows — and 

also  that  the  said  lessee  will  not  convert,  use,  or 
occupy  the  said  hereditaments  and  premises  men- 
tioned in  such  lease  or  any  part  thereof  into  or  as  a 
shop,  warehouse,  or  other  place  for  carrying  on  any 
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ACT  No.  26,  trade  or  business  whatsoever,  or  permit  or  suffer 
the  said  hereditaments  and  premises  or  any  part 
thereof  to  be  used  for  any  such  purpose  or  otherwi^ 
than  as  a  private  dwelling-house  without  the  consent 
in  writing  of  the  said  lessor. 

Not  carry  on  (g)   The  words  '*  wiU    not    carry    on     offensive 

trades  ''  shall  imply  as  follows — and  also  that  no 
noxious,  noisome,  or  offensive  art,  trade,  business, 
occupation,  or  calling  shall,  at  any  time  during  the 
said  term,  be  used,  exercised,  carried  on,  permitted, 
or  suffered  in  or  upon  the  said  hereditaments  and 
premises  above-mentioned,  and  that  no  act,  matter,  or 
thing  whatsoever  shall  at  any  time  during  the  said 
term,  be  done  in  or  upon  the  said  hereditaments  and 
premises  or  any  part  thereof  which  shall  or  may  be 
or  grow  to  the  annoyance,  nuisance,  grievance,  dam- 
age, or  disturbance  of  the  occupiers  or  owners  of  the 
adjoining  lands  and  hereditaments. 

NatoiBignor  (h)  The  words  **  will  not  without  leave  assign  or 

sublet  '*  shall  imply  as  follows — and  also  that  the 
said  lessee  shall  not  nor  will,  daring  the  term  of  such 
lease,  assign,  transfer,  demise,  sublet,  or  set  over,  or 
otherwise  by  any  act  or  deed  procure  the  lands  or 
premises  therein  mentioned  or  any  of  them  or  any 
part  thereof  to  be  assigned,  transferred,  demised,  sub- 
let or  set  over  unto  any  person  whomsoever  without 
the  consent  in  writing  of  the  said  lessor  first  had  and 
obtained.  (See  notes  to  ss.  51  and  79,  ante  p.  301, 
and  p.  313.) 

Not  tout  Hmbm'.  (i)  The  words  "  will  not  cut  timber  "  shall  imply 

as  follows — and  also  that  the  said  lessee  shall  not  nor 
will  cut  down,  fell,  injure,  or  destroy  any  growing 
or  living  timber  or  timber-like  trees  standing  and 
being  upon  the  said  hereditaments  and  premise 
above-mentioned  without  the  consent  in  writing  of  the 
said  lessor.  (See  Munday  v.  Prowse,  4  V.  L.  R.  Eq. 
101;  supra  p.  315). 
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(k)  The  words  **  will  carry  on  the  business  of  a  AcrWo.126, 
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publican  and  conduct  the  same  in  an  orderly  man- 
ner ''  shall  imply  as  follows — and  also  that  the  said  carru.onbuH- 

^  •^  nei$  as 

lessee  will  at  all  times  during  the  currency  of  such  puUiean, 
lease,  use,  exercise,  and  carry  on  in  and  upon  the 
premises  therein  mentioned,  the  trade  or  business  of 
a  licensed  victualler  or  publican  and  retailer  of 
spirits,  wines,  ale,  beer,  and  porter,  and  keep  open 
and  use  the  messuage,  tenement,  or  inn  and  buildings 
standing  and  being  upon  the  said  land  as  and  for  an 
inn  or  public-house  for  the  reception,  accommodation, 
and  entertainment  of  travellers,  guests,  and  other 
persons  resorting  thereto  or  frequenting  the  same, 
and  manage  and  conduct  such  trade  or  business  in  a 
quiet  and  orderly  manner,  and  will  not  do,  commit,  or 
permit  or  suffer  to  be  done  or  committed  any  act,  mat- 
ter, or  thing  whatsoever,  whereby  or  by  means  whereof 
any  license  shall  or  may  be  forfeited  or  become  void  or 
liable  to  be  taken  away,  suppressed,  or  suspended  in 
any  manner  howsoever. 

(1)  The  words  **  will  apply  for  renewal  of  license  "  ^^'^/ 
shall  imply  as  follows — and  also  shall  and  will  from  «»«»'• 
time  to  time  during  the  continuance  of  the  said  term, 
at  the  proper  times  for  that  purpose,  apply  for  and 
endeavour  to  obtain  at  his  own  expense  all  such 
licenses  as  are  or  may  be  necessary  for  carrying  on 
the  said  trade  or  business  of  a  licensed  victualler  or 
publican  in  and  upon  the  said  hereditaments  and 
premises,  and  keeping  the  said  messuage,  tenement,  or 
inn  open  as  and  for  an  inn  or  public-house  as  afore- 
said. 

(m)  The  words  '*  will  facilitate  the  transfer  oi  Fwaime 
license  "  shaU  imply  as  follows — and  also  shall  andi«»n««. 
will  at  the  expiration  or  other  sooner  determination  of 
the  said  lease  sign  and  give  such  notice  or  notices 
and  aUow  such  notice  or  notices  of  a  renewal  or 
transfer  of  any  license  as  may  be  required  by  law 
to  be  affixed  to  the  said  messuage,  tenement,  or  inn  to 


Digitized  by 


Google 


320 


ACT  No.  2R, 
1900,  S8.  82-87, 
90-96. 


TrutU. 


TransmUnon 
on  bank- 
ruptcy. 


be  thereto  affixed  and  remain  so  affixed  during  such 
time  or  times  as  shall  be  necessary  or  expedient  in 
that  l)ehalf,  and  generally  to  do  and  perform  all  such 
further  acts,  matters,  and  things  as  shall  be  necessary 
to  enable  the  said  lessor  or  any  other  person 
authorised  by  him  to  obtain  the  renewal  of  any  license 
or  any  new  license,  or  the  transfer  of  any  license  then 
existing  and  in  force. 

Cf.  these  abbreviated  forms  with  those  provided 
under  the  L.  &  T.  Act,  s.  3  and  Schedule  C,  ante 
p.  7;  and  p.  152. 

Part  IX,  (ss.  82-87),  deals  with  trusts.  By  s. 
82  (1)  it  is  provided  that  no  notice  of  trusts  shall  be 
entered  in  the  register-book;  but  under  s.  82  (2),  in- 
struments including  lands  under  the  Act  or  lands  not 
under  it  which  declare  trusts  may  be  deposited  ^dth 
the  Registrar-General  for  safe  custody,  but  shall  not 
be  registered.  And  sub-section  (3)  provides  that 
whenever  any  such  instrument,  etc.,  is  lodged,  the 
Registrar-General  shall  forthwith  enter  a  caveat  for- 
bidding the  registration  of  any  instrument  not  in 
accordance  with  the  trusts  and  provisions  therein  de- 
clared. The  caveat  so  entered  may  be  removed  in 
the  ordinary  way:  s.  82  (4). 

Part  XI,  (ss.  90-96),  deals  with  transmissions. 
By  s.  90  (1)  it  is  provided  that  upon  the  bankruptcy 
or  insolvency  of  the  registered  proprietor  of  any  land, 
estate,  or  interest  under  the  provisions  of  this  Act, 
the  assignee  of  such  bankrupt  or  insolvent  shall  be 
entitled  to  be  registered  as  proprietor  in  respect  of 
the  same.  And  by  s.  90  (2)  the  Registrar-General 
upon  the  receipt  of  an  office  copy  of  the  appointment 
of  such  assignee  accompanied  by  an  application  in 
writing  under  his  hand  to  be  so  registered  in  respect 
to  any  land,  estate  or  interest  of  such  bankrupt  or 
insolvent  therein  specified  and  described,  shall  enter 
in  the  register-book  upon  the  folium  constituted  by 
the  grant  or  certificate  of  title  of  the  land  aflfected, 
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a  memorandum  notifying  the  appointment  of  sach  aqt  iro  u, 
assignee.  Section  90  (3)  enacts  that  upon  such  entry 
being  made  such  assignee  shall  be  deemed  and  taken 
to  be  the  registered  proprietor  of  the  estate  or  interest 
of  such  bankrupt  or  insolvent  in  such  land,  and  shall 
hold  the  same  subject  to  the  equities  upon  and  sub- 
ject to  which  the  bankrupt  or  insolvent  held  the  same, 
but  for  the  purpose  of  any  dealings  with  such  land, 
estate  or  interest  under  the  provisions  of  this  Act 
such  assignee  shall  be  deemed  to  be  the  absolute  pro- 
prietor thereof. 

Section  91  (1)  provides  that  upon  the  bankruptcy  Tratumiuion 
or  insolvency  of  the  regiert^ered  proprietor  of  any  ^«  ua$e 
lease  subject  to  mortgage  under  the  provisions  of  this  ^ 
Act,  the  Registrar-General  upon  the  application  in 
writing  of  the  mortgagee  accompanied  by  a  statement 
in  writing  signed  by  the  assignee  of  such  bankrupt 
certifying  his  refusal  to  accept  such  lease,  shall  enter 
in  the  register-book  the  particulars  of  such  refusal, 
and  such  entry  shall  operate  as  a  foreclosure,  and 
the  interest  of  the  bankrupt  in  such  lease  shall  there- 
upon vest  in  such  mortgagee.  {Cf,  s.  62  of  Bank- 
ruptcy Act,  ante  p.  215.)  Section  91  (2)  enacts 
that  if  such  mortgagee  shall  neglect  or  decline  to 
make  such  application  as  aforesaid  the  Registrar- 
(^neral,  upon  application  by  the  lessor,  and  proof 
of  such  neglect  or  refusal  and  of  the  matters  afore- 
said, shall  enter  in  the  register-book  notice  of  such 
neglect  or  refusal  of  such  assignee  to  accept  such 
lease,  and  such  entry  shall  operate  as  a  surrender  of 
such  lease.     {Cf,  s.  54  of  this  Act,  ante  p.  306). 

By  s.  93  (1)  it  is  provided  that  whenever  any  Tran»miuion 
mortgage,  encumbrance,  or  lease  affecting  land  under  inuttaey. 
the  provisions  of  this  Act  is  transmitted  in  conse- 
quence of  the  will  or  intestacy  of  the  registered  pro- 
prietor thereof,  the  probate  or  an  office  copy  of  the 
will  of  the  deceased  proprietor,  or  the  letters  of  ad- 
ministration, or  the  order  of    the    Supreme     Court 
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foi  No.  M,      authorising  the  Curator  of  Intestate  Estates  to  collect 

1900, 88.  «0-9«,     ,  •    ,       , 

121-186.  the  estate  of  the  deceased  propnetor  of  such  estate  or 

interest,  as  the  case  may  be,  accompanied  by  an  appli- 
cation in  writing  from  the  executor,  administrator, 
or  Curator,  claiming  to  be  registered  as  proprietor 
in  respect  of  such  estate  or  interest,  shall  be  produced 
to  the  Registrar-General,  who  shall  thereupon  enter 
in  the  register-book,  and  on  the  lease  or  other  instru- 
ment evidencing  title  to  the  estate  or  interest  trans- 
mitted, the  date  of  the  will  and  of  the  probate,  or  of 
the  letters  of  administration,  or  order  of  the  Supreme 
Court  as  aforesaid,  the  date  and  hour  of  the  produc- 
tion of  the  same  to  him,  the  date  of  the  death  of  such 
proprietor  when  the  same  can  be  ascertained,  with 
such  other  particulars  as  he  may  deem  necessary. 
And  section  93  (2)  provides  that  upon  such  entry 
being  made,  the  executor  or  administrator,  or  the 
Curator,  as  the  case  may  be,  shaU  be  deemed  to  be 
registered  proprietor  of  such  mortgage,  encumbrance, 
or  lease,  and  the  Registrar-General  shall  note  the  fact 
of  such  registration  by  memorandum  under  his  hand 
on  the  letters  of  administration,  probate,  or  other  in- 
strument as  aforesaid. 
Ejeetnufu  Part  XIV,  (ss.  121-135),  deals  with  the  civil  rights 

t^^prapHdar.  ^nd  remedies  of  persons  dealing  under  the  Act.  Sec- 
tion 124  enacts  that  no  action  of  ejectment  or  other 
action  for  the  recovery  of  any  land  shall  lie  or  be 
sustained  against  the  person  registered  as  proprietor 
thereof  under  the  provisions  of  this  Act  except  in  any 
of  the  following  cases,  that  is  to  say: — (a)  the  case 
of  a  mortgagee  as  against  a  mortgagor  in  default, 
(b)  The  case  of  an  incumbrancee  as  against  an  en- 
cumbrancer in  default.  (c)  The  case  of  a  lessor  as 
against  a  lessee  in  default,  (d)  The  case  of  a  person 
deprived  of  any  land  by  fraud  as  against  the  person 
registered  as  proprietor  of  such  land  through  fraud, 
or  as  against  a  person  deriving  otherwise  than  as  a  I 
transferee  bona  fide  for  value  from  or  through  a  per- 
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son  so  registered  through  fraud.  (e)  The  case  of  a  act  no.  25, 
person  deprived  of  or  claiming  any  land  included  in  135.' 
any  grant  or  certificate  of  title  of  other  land  by  mis- 
description of  such  other  land  or  of  its  boundaries, 
as  against  the  registered  proprietor  of  such  other  land 
not  being  a  transferee  thereof  bona  fide  for  value, 
(f)  The  case  of  a  registered  proprietor  claiming 
tinder  the  instrument  of  title  prior  in  date  of  regis- 
tration under  the  provisions  of  this  Act,  in  any  case 
in  which  two  or  more  grants,  or  two  or  more  certi- 
ficates of  a  title,  or  a  grant  and  a  certificate  of  title 
may  be  registered  under  provisions  of  this  Act  in 
respect  to  the  same  land. 

And  in  any  case  other  than  as  aforesaid  the 
production  of  the  registered  grant,  certificate  of 
title  or  lease  shall  be  held  in  every  court  of 
law  or  equity  to  be  an  absolute  bar  and  estoppel 
to  any  such  action  against  the  person  named 
in  such  instrument  as  seised  of  or  as  registered  pro- 
prietor or  lessee  of  the  land  therein  described,  any 
rule  of  law  or  equity  to  the  contrary  notwithstanding. 

As  to  the  meaning  of  **  default  "in  (c),  supra: 
See  Saunders  v.  Wadham,  4  S.  A.  L.  R.  73;  ante 
p.  314. 

An  action  for  ejectment  will  not  lie  against  the 
registered  proprietor:  Kelly  v.  Doody,  5  S.  A.  L.  R. 
132 ;  see  also  Cuthbertson  v.  Swan,  11  S.  A.  L.  R.  102 ; 
but  it  is  a  fraud  under  the  Act  to  obtain  a  clean  certi- 
ficate of  title  with  knowledge  of  an  outstanding  lease, 
and  the  certificate  is  void  as  against  such  lessee: 
Franklyn  v.  Ind,  17  S.  A.  L.  R.  133. 

Whenever  an  action    of    ejectment    is     brought  compentation 

.  i»   11.  .  1  .      for  improve- 

against  any  registered  propnetor,  etc.,  falling  within  mentt. 
class  e,  or  f,  (sujyf^a),  he  may  claim  compensation  for 
improvements  effected  since  obtaining  his  certificate 
of  title:  (s.  125  (1)).  And  if  the  verdict  in  eject- 
ment be  against  him  the  jury  assesses  the  value  of  the 
land  and  of  such  improvements:  (s.  125  (2));  and 
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the  successful  plaintiff  must  eitiier  i>ay  &>r  the 
provements  or  take  as  damafes  only  the  value  of 
land  unimproved:  (s.  125  (3)),  leaving  the  lane 
the  defendant:  (s.  125  (4)).  The  assurance  £i 
constituted  by  s.  119  of  the  -Act  is  only  liable  for 
actual  loss  sustained  by  the  defendant:  (s.  125  (7] 
Actions  against  the  assurance  fund  or  Begisti 
Cteneral  must  be  commenced  within  six  years  fi 
the  date  of  deprivation:  (s.  130  (1)),  or  ax  yc 
from  the  date  of  removal  of  any  disability:  (s. 
(2)). 
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CHAPTEK  IV.  fiSiS.. 

ENGLISH  STATUTES  KELATING 

TO  LANDLOED  AND  TENANT  PASSED 

PKIOK  TO  26th  JULY,  1828. 

INTRODUCTION. 
The  Statute  9  Geo.  IV  c.  83,  by  s.  24,  provides  that  all 
laws  and  statutes  in  force  within  the  realm  of  England  at  9  g^o,  IV.  0. 
the  time  of  the  passing  of  this  Act,  (not  being  inconsistent  ®^»  '•  ^* 
therewith  or  with  any  Charter  or  Letters  Patent  or  Order 
in  Council  which  may  be  issued  in  pursuance  thereof),  shall 
be  applied  in  the  administration  of  justice  in  the  Courts  of 
New  South  Wales  and  Van  Pieman's  Land  respectively  so 
far  as  the  same  can  be  applied  within  the  said  Colonies,  and 
as  often  as  any  doubt  shall  arise  as  to  the  application  of  any 
such  laws  or  statutes  in  the  said  Colonies  respectively,  it 
shall  be  lawful  for  the  Governors  of  the  said  Colonies  re- 
spectively by  and  with  the  advice  of  the  L^slative  Coimdls 
of  the  said  Colonies  respectively  by  ordinances  to  be  by  them 
for  that  purpose  made,  to  declare  whether  such  laws  or 
statutes  shall  be  deemed  to  extend  to  such  Colonies  and  to 
be  in  force  within  the  same,  or  to  make  and  establish  such 
limitations  and  modifications  of  any  such  laws  and  statutes 
within  the  said  Colonies  respectively  as  may  be  deemed 
expedient  in  that  behalf;  Provided  always  that  in  the  mean- 
time and  before  any  such  ordinances  shall  be  actually  made, 
it  shall  be  the  duty  of  the  said  Supreme  Courts,  as  often 
as  any  such  doubts  shall  arise  upon  the  trial  of  any  informa- 
tion or  action  or  upon  any  other  proceeding  before  them,  to 
adjudge  and  decide  as  to  the  application  of  any  such  laws 
or  statutes  in  the  said  Colonies  respectively.  This  Act 
is  dated  25  July,  1828,  and  the  principle  upon  which  the 
Courts  act  in  determining  what  English  laws  and  statutes  How  inUrpnted, 
passed  prior  to  that  date  can  be  applied  in  New  South 
Wales  has  been  considered  in  a  number  of  cases.  The  whole 
matter  was  fully  argued  in  two  recent  appeals  before  the 
High  Court  of  Australia.  In  Delohery  v.  Permanent  Tnuiee 
Co.  of  V.H.W.,  1  C.  L.  R.  283,  the  Court  laid  down  certain 
niles  which,  it  seems,  would  govern  all  those  cases  that  are 
likely  to  arise  in  connection  with  the  English  statutes  re- 
lating to  the  law   of  landlord  and   tenant.       In  that 
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the  question  for  determination  was  whether  the  English 
law  relating  to  ancient  lights  was  in  force  in  New  South 
Wales  and  after  dealing  with  the  contention  that  that  por- 
tion of  the  English  law  had  been  brought  here  with  the  first 
colonists,  the  High  Court  went  on  to  determine  that  even 
if  that  were  not  so,  it  had  become  capable  of  application  and 
in  force  by  virtue  of  9  Geo.  IV  c.  83,  s.  24.  At  p.  310  in 
the  course  of  giving  judgment  Oriffith,  C.J.,  approves  and 
adopts  the  following  principle  which  was  laid  down  in  A,  0. 
V.  Stewart f  2  Mer.  143,  that  being  a  case  in  which  the  ques- 
tion to  be  determined  was  whether  the  English  Statute  of 
Mortmain  had  been  introduced  into  the  CJolony  of  Granada. 
In  delivering  judgment  Grant,  M.R.,  said :  "  Whether  the 
"statute  be  in  force  in  the  Island  of  Granada  will,  as  it 
"  seems  to  me,  depend  on  this  consideration  whether  it  be 
"  a  law  of  local  policy  adapted  solely  to  the  country  in  which 
"it  was  made,  or  a  general  regulation  of  property  equally 
"applicable  to  any  country  in  which  it  is  by  the  rules  of 
"  English  law  that  property  is  governed."  The  learned  CJ. 
then  proceeded :  "  But  whether  a  law  is  suitable  or  bene- 
"ficial  to  a  country  or  not  is  a  question  for  the  legislature 
"and  not  for  a  court  of  law.  Moreover,  the  test  prescribed 
"by  the  Statute  is  not  whether  the  law  is  suitable  or  bene- 
"  ficial,  but  whether  it  can  be  applied.  It  is  plain  that  a 
"  law  may  be  applicable  in  the  sense  that  it  can  be  ad- 
"  ministered,  although  it  may,  as  a  matter  of  opinion,  be 
"  considered  not  *  applicable '  in  the  sense  of  being  suitable 
"  or  beneficial.  The  Statute  does  not,  indeed,  itself  use  the 
"term  'applicable,'  from  the  use  of  which  in  a  double  sense 
"  confusion  has  arisen."  In  the  later  case  Quan  Tick  v. 
Hinds,  2  C.  L.  R.  345,  the  Court  was  called  upon  to  decide 
whether  certain  English  enactments  passed  prior  to  the  25th 
July,  1828,  but  after  the  settlement  of  the  Colony  were  in 
force  by  virtue  of  9  Geo.  IV  c.  83,  s.  24.  In  this  case 
O'Connor,  J.,  in  giving  judgment,  (at  p.  378),  laid  it  down 
that  out  of  the  body  of  laws  in  force  in  England  at  the  time 
of  the  commencement  of  the  Act  9  Geo.  IV  c.  83,  only 
those  came  into  force  in  New  South  Wales  which  could  at 
that  time  be  reasonably  applied  in  the  existing  circumstances 
of  the  Colony. 

In  Slapp  V.  Wehh,  1  S.  C.  R.  App.  54,  (1850),  Stepheih 
C.J.,  said:  "The  fact  of  long  usage,  indeed,  judicially  known 
"to  us  formed  one  of  the  grounds,  (with  others),  on  which 
"we  held,  in  the  case  of  Doe  v.  Cummings,  2nd  Nov.,  1846 
"  that  the  Statute  of  Uses  was  in  force  though  the  enact- 
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ent  as  to  enrolments,   by  which   it  was  intended  to  be  Exolzbh 
xardedf  could  not  for  the  want  of  machinery,  be  applied  ®*^^^^^■■• 
id  therefore  was  not  in  force;"  cf,  also  the  terms  of  the 
grxnent    in    Ryan    v.    Howell,    Legge     470     (1848);    infra 
137,     where  the  same  test  was  applied,  viz,^  whether  or  not  ^a,,^  o/  ,imi^ 
znachinery   necessary  to   apply   the  Act,   was   available.  JfJ^^  ^''^^ 
!  further  the  judgments  in  Olasaon  v.  Egan,  6  S.  C.  E.  85, 
\QS),  infra  p.  367,  and  in  Quwn  Yick  v.  Hinds,  2  C.  L.  K. 
382. 

Fxirther  with  regard  to  this  question  Orifflth,  C.J.,  in 
an  Yick  v.  Hinds,  at  p.  364,  said:  "the  case  of  A,  O,  v. 
ove,  (1898)  A.  C.  679,  referred  to  by  the  Supreme  Court 
1  Anderson  v.  Ah  Nam,  4  S.  R.  492;  21  W.  N.  179,  .  .  . 
stablishes  that  if  the  general  provisions  of  a  statute  were 
ot  unsuitable  to  the  conditions  of  the  Colony  the  mere 
act  that  some  minor  or  severable  provisions  could  not  j^i^^r^paHot 
ome  into  operation  owing  to  local  circumstances,  is  not  Ad  applieabU 
,  sufficient  reason  for  denying  the  applicability  of  the 
tatute  as  a  whole.  On  the  other  hand  if  the  general 
>Tovisions  of  a  statute  were  inapplicable  it  would  seem 
o  follow  that  it  is  not  competent  to  select  a  particular  pro- 
rision  of  the  statute  which,  if  it  stood  alone,  might  be 
ipplicable  and  to  say  it  is  therefore  applicable.  I  should 
lave  great  difficulty  in  coming  to  this  conclusion."  See 
M>  A.  G,  V.  Love,  (1898)  A.  C.  679;  19  N.S.W.  205;  16 
.  N.  132;  R,  V.  Colan,  1  S.  C.  R.  (N.  S.)   1. 

On  this  subject  generally:    See  the  arguments  and  judg- 
mts  in  the  above  cases  and  see  the  cases  therein  cited. 

As  to  the  question  whether  a  later  local  enactment  can  implied  r9p9a 
ipliedly  repeal  an  earlier  English  enactment  on  the  same 
ibject,  the  law  was  laid  down  by  the  N.S.W.  Supreme  Court 

Aarons  v.  Rees,  16  W.  N.  88.  At  p.  90,  G.  B,  Simpson, 
,  says:  "It  has  been  contended  for  the  plaintiff  that  since 
in  this  O>lony  several  Acts  have  been  passed  dealing  with 
the  laws  relating  to  the  sale  of  liquor,  and  containing 
provisions  different  to  those  contained  in  the  Tippling  Act, 
that  Act  must  be  considered  to  be  repealed  in  N.S.W. 
.  .  .  .  The  principle  applicable  to  cases  of  the  im- 
plied repeal  of  an  Act  of  Parliament  is  laid  down  in 
Kutner  v.  Phillips,  (1891)  2  Q.  B.  207,  by  A.  L.  Smith,  J., 
who  says:  *A  repeal  by  implication  is  only  effected  when 
'the  provisions  of  a  later  enactment  are  so  inconsistent 
'with  or  repugnant  to  the  provisions  of  an  earlier  one 
'that  the  two  cannot  stand  together.'  Unless  two  Acts 
are  so  plainly  repugnant  to  each  other  that  effect  cannot 
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ByoLn«  '*  be  given  to  both  at  the  same  time,  a  repeal  will  not  bi 

"  implied,  and  special  Acts  are  not  repealed  hy  general  A^ 
"  unless  there  is  some  express  reference  to  ^e  prerioa 
"  legislation,  or  unless  there  is  a  necessary  inoonsistenej  is 
"  the  two  Acts  standing  together."  Later  in  the  same  eaa 
A,  H,  Simpson,  J.,  says:  "I  have  not  the  slightest  doubt, 
**  from  the  preamble  to  the  Licensing  Act  of  1882,  tliat  it 
"  was  the  intention  of  the  Legislature  to  repeal  all  the  old 
"Acts  dealing  with  the  sale  of  liquor,  but  they  have  wi 
"  carried  out  their  intention  in  the  operative  part  of  the  Act 
"  for  the  Tippling  Act  does  not  appear  in  the  schedule  of 
**  repeals,  and  we  can  only  interpret  the  intention  of  i^ 
"  Legislature  as  they  have  expressed  it."  This  case  is  of 
interest  and  importance  when  considering  the  provisionB  of 
some  of  the  old  English  statutes  on  the  relationship  d 
Landlord  and  Tenant,  and  more  especially  in  the  considen- 
tion  of  the  effect  of  the  passage  of  the  Act  16  Vic  No.  11, 
(the  preamble  to  which  is  set  out  at  p.  96),  on  the  etrlier 
English  statute  law;  but  cf.  R,  v.  Hilaire,  20  W.  N.  IW. 

Further  it  has  been  held  that  '*  the  old  common  law  do^ 
"  trine  that  where  an  Act  which  repeals  a  former  Act  ii 
"  itself  repealed  the  former  Act  revives,"  is  still  in  fwte 
with  reference  to  repeals  by  implication,  and  that  b.  4  of 
22  Vic.  No.  12,  now  s.  6.  of  the  Interpretation  Act,  (No.  4 
of  1897),  has  no  application  to  such  repeals:  Aarons  v.  ifo«, 
15  W.  N.  88,  following  Te  Kloot  v.  Te  Kloot,  10  W.  N.  213. 

CHRONOLOGICAL   C0LLE(3TI0N  OF   ENGLISH 
STATUTES. 

9  Hen.  Ill  c.  10.— (Magna  Charta) :  "  No  man 
shall  be  distrained  to  do 
more  service  for  a  knight's 
fee,  nor  for  any  other  fre^ 
hold  than  therefore  is  due." 
The  CHiarter  was  confirmed  by  Ed.  I  and  the  statute  ii 
cited  as  25  Ed.  I,  in  the  Revised  Statutes. 

51  Hen.  Ill  st.  4. — (De  districtione  scaccarrH). 

What    Distresses    shall   be 

taken  for  the  King's  Debt 

and  how  it  shall  be  used. 

The  owner  may  feed  his  cattle  impounded.       No  sale  of 

distress   within    15    days.       No   distress   shall   be  taken  o< 
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rh,  cattle  or  sheep.      A  sheriff  which  receiveth  the  King's  Bnolibb 
ahall  acquit  the  debtor.       Cf.  28   Ed.   I    c.    12,   infra.  Statutm. 
3.    8   of  11  Geo.  n  c.  19,  post  p.  378,  s.  39  of  L.  A  T. 
ante  p.  124,  and  Note  07^  distress,  ante  p.  96. 
1   Windeyer  v.  Riddell,  Legge  295,  this  statute  was  con- 
ed, and  under  it  it  was  held  that  an  officer  of  the  Crown 
1^  distrained,  was  bound  to  remove  the  goods  at  once, 
failing  to  do  so  becomes  a  trespasser  ah  initio,  for  he 
-ed  under  the  general  authority  of  the  law.      The  goods 
[1  should  not  have  been  sold  till  after  the  expiration  of 
ays,  as  laid  down  by  this  statute. 

>2  Hen.  Ill  c.  1.— The  Penalty  of  taking  a  Dis- 
tress wrongfully. 
lee  Note  on  distress,  ante  p.  96. 

52  Hen.  Ill   c.  2. — ^None  but  suitors  shall  be  dis- 
trained to  come  to  a  court. 
>ee  ante,  p.  96. 

52  Hen.  Ill  st.  1.  c.  3. — ^A  Lord  shall  not  pay  a 
Fine     for     distraining     his 
yee  ante,  p.  96.  Tenant. 

52  Hen.  Ill  c.  4. — ^A  Distress  shall  not  be  driven 
out  of  the  County.  And  it 
shall  be  reasonable. 

'  Moreover,    distresses    shall    be    reasonable    and   not    too  Bxeeuim  di 
eat.       And  he  that  taketh  great  and  unreasonable  dis-  ***"' 
esses,  shall  be  grievously  amerced  for  the  excess  of  such 
stresses."       See  ante,  p.  96,  and  Excessive  distress,  ante 
11. 

52  Hen.  Ill  c.  15. — In    what    Places    Distresses 

shall  not  be  taken. 
It  shall  be  lawful  for  no  man  from  henceforth  for  any 
mer  of  cause  to  take  distresses  out  of  his  fee,  nor  in  the 
ig's  highway,  nor  in  the  common  street  but  only  to  the 
ig  or  his  officers  having  special  authority  to  do  the  same. 
ante,  p.  96  and  cf,  9  Ed.  II  st.  1,  c.  9.  infra. 

52  Hen.  Ill  c.  21. — ^Who  may  take  Replevins  of 

Distress. 
The    Sheriff   may    make   replevins    for   beasts    distrained, 
i  88.  40  and  43    (2)    of  L.  &  T.  Act,  and  notes  thereon, 
e  pp.  126  et  seq. 
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ftSSSL  52  Hen.  UI  c.  22.— None  shaU  distrai 

holder     for     his 
without  the  King 

52  Hen.  Ill  c.  23.— Fermors  shall  mak 

"Also    Fermors    daring    their    terms     sluill 

waste,  etc." 

Wade,  Waste:  Waste  is  a  spoil  or  destruction  in  hoi 

trees  or  other  corporeal  hereditaments  to  the 

him  that  hath  the  remainder   or  reversion:    d 

2  Bla.  Comm.  281.  It  is  of  two  kinds  voluntt 
and  permissive:  lb.  Voluntary  waste  is  an 
mission,  as  by  pulling  down  part  of  the  demised 
eluding  fixtures:  Ih.;  Buckland  v.  Butterfield, 
at  58;  West  Ham  etc.  Board  v.  East  Londt 
(1900)  1  Ch.  at  635.  Structural  alterations  ai 
waste;  but  if  they  result  in  improving  the  ^ 
demised  premises  without  injuring  the  reversioi 
case  it  is  termed  meliorating  waste),  the  tenant 
at  law  or  in  equity:  Doe  d,  Orubh  v.  Burlington 
507;  Jones  v.  Chappell,  L.  R.  20  Eq.  539;  Dohen 

3  A.  C.  709;  Meuw  v.  Cohley,    (1802)   2  Ch.  at 
West  Ham  etc.  Board  v.  East  London  etc.  Co.,   i 
624.       Permissive  waste  is  the  omission  to  do 
pairs  whereby  the  demised  buildings  fall  into  c 
V.  Benhoio,  4  Taunt.  764.       As  to  accidental  di 
fire :  See  14  Geo.  Ill  c.  78,  s.  86,  post  p.  342. 

See  also  "Note  on  Leases^  ante  p.  18;  Kedi 
(5th  ed.)  pp.  256  et  seq.;  Woodfall  L.  &  T.  (1 
679  et  seq. 

3  Ed.  I  c.  16. — None  shall  distrain  out 
nor  drive  the  Distreg 
the  County. 

3  Ed.  I  e.  17— The  remedy  if  the  Dist 
pounded  in  a  Castle  c 
See  ante  p.  96. 

13  Ed.  I  c.  2. — ^A  Recordare  to  remov 
Pledges    to    prosecut< 
Second  Deliverance. 
See  ss.  40  and  43   (2)   of  L.  k  T.  Act,  and  n 
ante  pp.  126  et  seq. 
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L3  Ed.  I  c.  36. — ^A  Distress  taken  upon  a  suit  com-  JJ^p^m 

meneed  by  others, 
ny  doing  so  unlawfully  to  be  punished. 

L3  Ed.  I  c.  37.— No  Distress  shall  be  taken  but  by 

Bailiffs  known  and  sworn. 
Ilia  Act  does  not  apply  to  distress  for  rent  in  arrear: 
4e  V.  Hayne,  2  Bing.   (N.  C.)   124. 

^8  Ed.  I  e.  12.— What  Distress  shall  be  taken  for 

the  King's  Debt  and  how  it  shall 

be  used. 

From  henceforth  the  King  will  that  such  distresses  as 

i  to  be  taken  for  his  debts  shall  not  be  made  upon  beasts 

the  plough  so  long  as  a  man  may  find  any  other  upon 

3   same  pain  that  is  elsewhere  ordained  by  statute,  etc." 

excessive    distress   to   be   taken   and   distress   not   to   be 

en  too  far,  etc.     Cf.  51  Hen.  Ill  st.  4,  and  note  thereto, 

■a. 

9  Ed.  II  St.  1,  c.  9. — Distresses  shall  not  be  taken 
in  the  Highways  nor  in  the 
antient  Fees  of  the  Church. 

Jf.  52  Hen.  Ill  c.  15.  supra, 

5  Rich.  II  c.  8. — The  Penalty  where  any  doth 
enter  into  Lands  where  it  is  not 
lawful,  or  with  Force. 
"  And  also  the  King  enjoineth,  That  none  from  henceforth 
ake  any  entry  into  any  lands  and  tenements  but  in  case 
[lere  entry  is  given  by  the  law  and  in  such  case  not  with 
rong  hand  nor  with  multitude  of  people  but  only  in 
oceable,  (lawful),  and  easy  manner."  See  also  15  Rich, 
i.  2;  8  Hen.  VI  c.  9;  31  Eliz.  c.  11;  21  Jac.  1  c.  15. 
It  has  been  held  that  a  license  by  the  tenant  to  the 
ilord  to  make  a  forcible  entry  was  void,  as  being  a  license  FonMe  «filry. 
commit  a  crime  imder  the  above  statute:  Edwiok  v. 
wkes,  18  Ch.  D.  199;  cf.  Ahhott  v.  ^JSf.TF.  Monie  de  Piete 
,21  W.  K.  86,  which  decided  that  where  a  clause  in  a 
of  sale  gave  leave  to  the  holder  thereof  on  default  in 
inent  by  the  giver  thereof,  to  enter  and  if  necessary  break 
D  the  latter's  premises  and  take  possession  of  the  goods, 
gave  the  right  to  the  bill  of  sale  holder  to  enter  with 
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force  and  violence  even  though  he  committed 
the  Act  5  Rich.  II  st  1,  c.  8;  provided  that  no 
was  used  than  was  necessary.  In  that  case  t 
raised  the  question  as  to  whether  this  Act  was 
but  it  does  not  appear  to  have  been  pressed  a 
in  its  judgment  did  not  refer  to  the  question 
this  Act  seems  to  have  been  treated  as  in  force 
in  Wickham  v.  Rice,  infra,  and  Broxon  v.  Ruhit 
also  Introduction,  ante  p.  327. 

In  Brovm  v.  Ruhie,  1  W.  N.  36,  Windeyer, 
motion  for  nonsuit  at  "Nisi  Prius  that  where  a 
fully  went  into  possession  and  ejected  the  right 
was  guilty  of  forcible  entry.      See  also  Lows  v. 

A  person  who  wrongfully  holds  possession 
the  rightful  owner  who  enters  as  a  trespassei 
Butcher,   7   B.   &   C.   402.       See   also   Hey  v. 
Bing.    (N.  C.)    52;  Jones  v.  Chapman,  2  Ex,  J 
Ex.  456;  and  the  landlord  may  expel  the  tena 
Taunton  v.  Costar,  7  T.  R,  431 ;  or  by  breaking 
of  the  house  which  the  tenant  has  left:  Tumei 
1  Bing.  158;  or,  even  if  tenant  and  family  arc 
session,  may,  after  requesting  latter  to  leave, 
and  use  necessary  force  to  put  him  out  but  in 
become  liable   criminally   for   breach   of  the   p 
in  damages  for  trespass  and  assault:  Davison 
Q.  B.  890;  Harvey  v.  Bridges,  14  M.  &  W.  437, 
L.  56;   Delany  v.  Fox,  26  L.  J.  C.  P.  5;  Lot 

I  A.  C.  414;  Scott  v.  Brown,  51  L.  T.  746;  BU 

II  H.  L.  C.  621;  30  L.  J.  C.  P.  347;  10  C.  B. 
over-ruling  on  this  point  Newton  v.  Harland,  1 
cf,  also  Wickham  v.  Rice,  4  W.  N.  9,  at  10,  wl 
said  that  Hillary  v.  Oay,  6  C.  &  P.  284,  is  v 
ruled;  see  also  Brown  v.  Ruhie,  1  W.  N.  36;  * 
over,  in  New  Zealand  it  has  been  held  that  a  la 
a  right  of  re-entry  has  no  right  at  common  la 
in  such  a  manner  as  amoimts  to  a  breach  c 
R.  V.  Spencer,  1  N.  Z.  J.  R.  (N.  S.)  C.  A.  24. 
is  not  liable  for  injury  resulting  from  the  Uida: 
in  imlawfully  remaining  where  he  was:  Jo 
(1891)  1  Q.  B.  730;  though  he  is  for  indepen( 
acts  done  in  the  act  of  making  or  after  making  f 
Beddall  v.  Maitland,  17  Ch.  D.  174;  Edwick  v 
Ch.  D.  199;  Pollen  v.  Brewer,  17  G.  B.   (N.  S.) 

See  also  How  distress  may  he  levied,  ante 
note  (c)  to  s.  7  of  11  Geo.  II  c.  19,  post  p.  871 


Digitized  by 


Google 


335 

le^iy   by  ejectment  in   case   of  tenant   holding   over:    See  Enolibh 
-ts  II,  ni,  and  IV  of  L.  &  T.  Act,  ante.  Statutes. 

T  Hen.  VIII  c.  4. — ^An  Act  concerning  Avowries 
for  Bents  and  Services. 

21  Hen.  VIII  c.  15. — ^Permors  shall  enjoy  their 
Leases  against  Recoveries 
by  feigned  Titles,  etc. 

21  Hen.  VIII  c.  19. — ^Avowries  shall  be  made  by 
the  Lord  upon  the  Land 
without  naming  his  Tenant. 

Of.  8.  22  of  11  Greo.  II  c.  19,  and  notes  thereto,  post 
410;  see  also  ss.  40  and  43  (2)  of  L.  &  T.  Act,  and  notes 
^eto,  ante  p.  126  et  aeq. 

32  Hen.  VIII  c.  28. — ^Lessees  to  enjoy  the  Farm 
against  the  Tenants  in  Tail. 

32  Hen.  VIII  c.  34. — Concerning  Grantees  of  Re- 
versions to  take  Advantage 
of  the  Conditions  to  be  per- 
formed by  the  Lessees. 

Grantees  of  reversions  may  take  advantage  of  conditions  Granteetof 
id  covenants  against  the  lessee  of  the  same  lands:  (s.  1.).  ''*''*''***"•*• 
issees  may  have  the  like  remedy  against  the  grantees  of 
le  reversions  which  they  might  have  had  against  their 
'antors:  (s.  2.).  Proviso:  (s.  3.).  It  has  been  held  that 
lis  statute  only  extends  to  demises  by  deed:  Standen  v. 
hriatmaa,  10  Q.  B.  135.  See  Chitty's  Ck)llection  of  Statutes 
dd  cases  on  this  statute  therein  cited;  notes  to  Spencer's 
we,    1   Smith  L.  C.    (11th  ed.)    56;  Btuart  v.  Joy,    (1904) 

K.  B.  362;  Muller  v.  Trafford,  (1901)  1  Ch.  54;  Woodall 
.  Clifton,  (1905)  2  C3h.  257;  ante  p.  16. 

32  Hen.  VIII  c.  37. — For  Eecovery  of  Arrearages 
of  Rents  by  Executors  of 
Tenant  in  Pee  Simple. 

Executors,  etc.,  may  have  action  and  distrain  for  rent 
lue  to  their  testator  in  his  lifetime:  (s.  1.).  The  husband's 
'emedy  for  rent  due  in  the  right  and  in  the  life  of  his  wife: 
(i.  3) ;  but  see  Married  Women's  Property  Act,   (No.  46  of 
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Bxo^i  1901),   and    Wills,   Probate   and   Adminiatratioii   Ax 

STATuiH.  jg   ^^  1898).       The  remedy   for  a  rent  the  estate 

dependeth  iip<m  another's  life  being  dead:    (s.  4). 

8.  1:  cf,  8.  66  (1),  (2)  of  L.  &  T.  Act,  ante,      Quwre 

the  latter  section  impliedly  repeals  the  older  stati 

Introduction,  supra  at  p.  329. 

1  &  2  Phil.  &  Mary  c.  12.— An    Act    f 

poundii] 
tresses. 

Cf.  62  Hen.  Ill  c.  4,  supra,  as  to  where  distress 
be  impounded,  and  see  Note  on  distress,  ante  p.  9< 
also  note  to  s.  43  (2),  L.  &  T.  Act,  ante  p.  136,  as  i 
of  the  sheriflf  to  make  replevins,  and  s.  50,  L.  &  T.  ^ 
p.  139,  as  to  charges  on  distress  which,  it  woul 
impliedly  repeals  s.  2  of  the  older  statute. 

21  Jac.  I  c.  16. — ^An  Act  for  Limitation 
tions  and  for  avoiding  < 
in  law. 

17  Car.  II  c.  7. — An  Act  for  a  more  spee 
eflPectual  Proceeding  up< 
tresses  and  Avowrie 
Rents. 

Second  di$tr$*i  Where  the  value  of  cattle  distrained  shall  not  t 

forr$Hdue.         ^  |,g   ^f  j.^^   j^jj  value  of  the  arrears  distrained 
party   entitled,    his   executors    or   administrators    mi 
time  to  time  distrain  again  for  the  residue:    (s.  4). 

19  Car.  II  c.  6. — An  Act  for  Bedress  of 
veniences  by  want  of  P 
the  Deceases  of  Perso 
yond  the  Seas  or  ah 
themselves  upon  whose 
Estates  do  depend. 

Persons  beyond  the  seas  or  absenting  themsei 
seven  years  to  be  deemed  "naturally  dead:"  (s.  ] 
shall  be  a  good  challenge  to  jurors  upon  a  trial  that  tl 
the  greatest  part  of  their  estates  upon  lease,  etc.,  fc 
(s.  2).  Persons  evicted  by  this  Act  on  returning 
restored  to  their  rights:    (s.  3).      See  also  6  Anne  c. 
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29  Car.  II  c.  3. — An  Act  for  the  Prevention  of  b^gush 

Frauds  and  Perjuries. 
See  this  Act,  infra  p.  347. 

29  Car.  II  e.  7. — An  Act  for  the  better  Observa- 
tion of  the  Lord's  Day,  com- 
monly called  Sunday. 

See  Within  what  time  distress  may  he  levied,  ante  p.  104. 

2  Will.  &  M.  8S.  1,  c.  5. — An  Act  for  enabling  the  tw.sM,  e.  6. 

Sale  of  Goods  distrained 
for  Rent,  in  case  the 
Rent  be  not  paid  in  a 
reasonable  Time. 

Section  2  is  not  in  force  in  New  South  Wales — ^not  be-  s.  2. 
eanse  its  provisions  were  in  their  nature  inapplicable,  but 
because  machinery  for  its  application  was  wanting.  It 
was  also  held  that  the  statute  in  question  might  be  applicable 
to  the  Colony  so  far  as  to  legalise  the  sale  of  goods  distrained 
for  rent  in  the  absence  of  a  valuation  by  an  appraiser  sworn 
by  one  of  the  officers  named  in  the  statiite,  notwithstanding  Ryan  v,  Howa. 
that  it  is  inoperative  as  regards  the  disposal  of  the  overplus 
which  by  s.  2  is  to  be  handed  "  to  the  sheriff,  under-sheriff 
"of  the  coimty  or  constable  of  the  hundred,  parish,  or  place 
"where  such  distress  shall  be  taken."  The  Sheriff  and 
Under-sheriff  of  the  Colony  were  held  not  to  be  within  the 
meaning  of  the  statute.  The  distrainor,  the  Court  said, 
was  not  bound  to  hand  the  surplus  immediately  to  the 
owner  of  the  goods,  an  actual  demand  being  a  necessary  pre- 
liminary to  the  right  of  action  in  the  owner  and  the  dis- 
trainor being  entitled  to  a  reasonable  time  after  demand  for 
investigating  the  claim  of  ownership:  Ryan  v.  Howell,  Legge 
470,  (1848).  It  is  important  to  notice  in  this  connection 
the  case  of  Slapp  v.  Wehh,  1  S.  C.  R.  App.  54,  (1850),  where 
the  question  of  the  applicability  of  this  statute  was  distinctly 
raised.  In  that  case  Stephen,  C.J.,  in  giving  judgment  at 
p.  56  said:  "We  have  decided  that  the  power  of  sale,  given 
"by  the  2  W.  &  M.  is  not  in  force  in  this  Colony,  unless  it  Slapp  v.  Webb. 
"be  preceded  by  an  appraisement,  as  required  by  the  statute. 
"But  it  has  not  yet  been  necessary  to  express  any  opinions 
"whether  there  can  be  such  an  appraisement  in  this  Colony, 
"as  would  satisfy  the  statute.  .  .  .  The  question 
''whether  the  sheriff  could  or  not  discharge  the  duty,  was 
"  left  imtouched.      If,  however,  the  sheriff  of  this  Colony  can 
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Enqlph  "  by  construction  be  taken  to  have  the  same  powers  as  by  the 

"  statute  are  conferred  on  the  sheriff  of  the  *  county,*  then 
"an  appraisement,  (it  would  seem),  might  be  had  and  so 
*'  the  enactment  be  capable  of  application."  See  that  case 
and  cases  therein  cited.  By  s.  20  of  the  Act  15  Vic.  No.  11, 
(now  s.  53  of  No.  18  of  1899),  appraisement  was  abolished 
in  N.S.W.  in  all  cases  of  distress  for  rent.  The  mere  fact 
that  a  portion  of  the  Act  cannot  be  applied  will  not  of 
itself,  it  seems,  render  other  portions  of  the  Act  inapplicable: 
Cf,  Quan  Yick  v.  Hinds,  2  C.  L.  R.  at  364.  See  Introductum, 
supra. 
«f.  8,  4  <fr  6.  S.  3  is  reprinted  in  the  notes  to  s.  8  of  11  Geo.  II    c.  19, 

post  p.  380.  See  that  page  and  cases  there  cited.  As  to 
ss.  4  ft  5:  Cf.  ss.  51  and  52  of  L.  &  T.  Act,  ante  pp.  139  et  seq. 
See  also  Note  on  distress,  a/nte  p.  96,  and  Introduction,  supra 
p.  327. 

4  Anne  c.  16. — An  Act  for  the  Amendment  of  the 
Law    and   the    better    Advance- 
ment of  Justice. 
This  statute  is  cited  as  4  &  5  Anne  c.  3,  in  the  Revised 
Statutes.       The   sections   bearing   on    Landlord   and   Tenant 
are  reprinted  in  the  notes  to  s.  11  of  11  Geo.  11,  c  19,  past 
p.  384.       The  Act  4  Anne  c.   16,^  is  treated  as  in  force  in 
N.S.W. :  See  Mate  v.  Kidd,  3  S.  C.  R.  200.       See  also  Intro- 
duction, supra, 

7  Anne  c.  12. — As  to  Distresses  of  Goods  of  Am- 

bassadoi's,  etc. 
See  8.  39    (2),  L.  &  T.  Act,  ante  p.  124,  and  notes  there- 
to. 

8  Anne  c.  14. — An  Act  for  the  better  Security  of 

Rents  and  to  prevent  Frauds 
committed  by  Tenants. 
This  statute  is  cited  as  8  Anne  c.  18,  in  the  Revised 
Statutes.  No  goods,  etc.,  shall  be  taken  in  execution,  etc, 
unless  the  party  before  removal  of  the  goods  etc.  pay  the 
landlord  the  rent  due;  Provided  the  arrears  do  not  exceed 
one  year's  rent,  in  which  case  the  party  at  whose  suit 
execution  was  sued  out,  may  pay  one  year's  rent  and  proceed 
with  the  execution  etc.:  (s.  1.).  Sections  2  and  3  are 
virtually  re-enacted  by  ss.  1  and  2  of  11  Geo.  II  c.  19,  post 
pp.  367,  371,  thirty  days  being  substituted  for  five  days  under 
this  Act.  Section  4  provides  that  debt  may  be  brought 
against  tenant  for  life  for  rent.  Section  5  enables  dis- 
tresses made  under  ss.   2   and  3  to  be  sold  as  directed   by 
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2  W.  &  M.  ss.  1,  c.  5,  supra.      By  ss.  C  and  7  rent  in  arrear  Enoldh 
upon   a   lease  expired,   may  be  distrained  for  after  the  de-    ^^^^'*- 
termination  of  the  lease;  provided  that  the  distress  be  with- 
in 6  months  after  the  end  of  lease,  etc.       See  pp.   101,  340. 
The  Act  was  not  to  hinder  the  lev^^ing  of  any  debts,  fines, 
etc.  due  to  the  Crown:   (s.  8). 

This  Act  provides  a  means  by  which  landlords  may  recover  lH$tru$  where 
their  rent  or  portion  thereof  in  cases  where  their  right  to  Jy^  JJJ^****^ 
distrain  is  suspended  owing  to  the  goods  being  in  cuatodia 
legis,   (see  antCf  p.  123),  and  the  Act  only  applies  to  those 
ceases :  In  re  Davis,  Ex  parte  Pollen,  54  L.  T.  304 ;  65  L.  J.  Undw  1. 1  o/  8 
Q.   B.   217;    or  where  the  landlord   having  distrained  with- '^*'^  **  ^*- 
draws  at  the  tenant's  request:  Wollaaton  v.  Stafford,  15  C.  B. 
278.       The   Act   contemplates   an    adverse   execution,    a   jus 
tertii,   against   which    it   proposed   to   protect   the   landlord: 
Taylor  v.  Lanyon,  6  Bing.  at  645. 

The  notice  will  be  good  if  given  while  the  goods,  or  the 
proceeds  of  their  sale,  remain  in  the  baililT's  hands  whether 
removed  from  the  premises  or  not:  Yates  v.  Ratledge,  5  H.  & 
N.  249;  Amitt  v.  Gamett,  3  B.  &  Ad.  440.  If  the  bailiff 
knows  that  rent  is  due,  whether  by  express  notice  from  the 
landlord  or  not,  he  is  bound  by  it:  Smith  v.  Russell,  3  Taunt. 
400 ;  Colyer  v.  Speer,  2  Bro.  &  B.  67 ;  but  see  Waring  v.  Deto- 
berry,  1  Str.  97;  Palgrave  v.  Windham,  1  Str.  212;  Gawler 
V.  Chaplin,  2  Ex.  503;   18  L.  J.  Ex.  42. 

The  sheriff  must  satisfy  himself  that  rent  is  due:  Keight-  Sheriff' t dutUsj 
ley  V.  Birch,  3  Camp.  621;  see  also  Augustin  v.  Challis,  1 
Ex.  279;  17  L.  J.  Ex.  73;  and  should  not  soil  until  it  has 
been  paid:  Thomas  v.  Mirchouse,  19  Q.  B.  D.  563.  If  it  is 
not  paid  he  should  not  sell:  lb.;  Cocker  v.  Musgrove,  9  Q.  B. 
223;  15  L.  J.  Q.  B.  365;  but  the  sheriff  though  not  bound  to 
advance  the  rent  may  do  so  and  sell,  and  after  deducting 
the  amount  of  the  rent  out  of  the  proceeds,  may  then  satisfy 
the  judgment  debt  with  the  surplus,  and  if  no  surplus 
return  nulla  honai  lb,;  Wintle  v.  Freeman,  11  A.  &  E.  547; 
otherwise,  if  the  rent  be  not  paid,  or  if  the  goods  are  insuffi- 
cient to  satisfy  the  rent,  he  should  withdraw:  lb.;  Re 
Mackenzie,  (1899)  2  Q.  B.  566;  Foster  v.  Hilton,  1  Dowl.  35; 
and  if  before  the  sale  he  has  notice  of  the  tenant's  bank- 
ruptcy he  should  not  sell:  Re  Driver,  80  L.  T.  840;  and  see 
Bankruptcy  Act,  ante  p.  212. 

The  rent  claimed  by  the  landlord  must  be  actually  due 
at  the  time  of  seizure:  Hoskins  v.  Knight,  1  M.  &  S.  246; 
Reynolds  v.  Barford,  7  M.  &  G.  449. 
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Section  1  of  this  Act  waa  considered  in  Hoskiason  v.  t7*r, 
Legge  1468,  and  it  was  held  that  an  action  is  maintainable 
against  a  sheriff  by  a  landlord  for  removing  from  demised 
premises  goods  taken  in  execution  thereon  after  notice  of 
a  claim  for  rent  unpaid,  although  the  person  against  whom 
the  execution  is  levied  is  not  a  tenant  of  the  landlord  and 
the  goods  were  not  the  tenant's  property:  See  also  Hughes 
V.  SmallxDood,  25  Q.  B.  D.  306;  cf.  Wren  v.  Stokes,  (1902)  I 
Jr.  R.  167 ;  Andrews  v.  Dixon,  3  B.  &  Ad.  646 ;  Riseley  v.  RyU, 
11  M.  &  W.  16,  at  20;  Forster  v.  Cookson,  1  Q.  B.  419; 
10  L.  J.  Q.  B.  167;  Calvert  v.  JoZt/fe,  2  B.  &  Ad.  418;  but 
the  sheriff  is  only  liable  where  there  has  been  an  actual  or 
constructive  removal  of  the  goods:  Smallman  v.  Pollard, 
13  L.  J.  C.  P.  116;  6  M.  &  G.  1001;  White  v.  Binstead,  22 
L.  J.  C.  P.  115;  13  C.  B.  304;  Lane  v.  Crockett,  7  Price  566. 
The  measure  of  damages  in  such  an  action  is  prima  facie 
the  amoimt  of  rent  due;  but  the  sheriff  may  prove  in  miti- 
gation that  the  value  of  the  goods  was  less  than  the  amoimt 
of  rent  due:  Thomas  v.  Mirehouse,  19  Q.  B.  D.  563.  The 
Sheriff  is  not  liable  to  an  action  where  he  removes  the  goods 
with  the  landlord's  consent,  though  the  consent  be  given  on 
an  undertaking  which  subsequently  proves  void  under  the 
Statute  of  Frauds:  Rotherey  v.  Wood,  3  Camp.  24;  and  he 
cannot  interplead  when  the  landlord  gives  notice  of  his  claim 
for  rent:  Haythorn  v.  Bush,  2  C.  A.  M.  689;  Bateman  v. 
Farnsicorth,  29  L.  J.  Ex.  365. 

But  as  to  8.  1,  see  s.  92  of  District  Courts  Act,  (No. 
4  of  1901),  ante  p.  270.  That  section  seems  to  impliedly 
repeal  s.  1  of  8  Anne  c.  14,  so  far  as  executions  issuing 
out  of  the  District  Courts  are  concerned.  Tlie  Act  of  8 
Anne,  however,  applies  to  executions  issuing  out  of  the 
Small  Debts  Courts:  See  ss.  39  of  Small  Debts  Recovery  Act, 
(No.  13  of  1899),  anfcp.  277. 

Sections  6  and  7  provide  that  the  rent  in  arrear  upon 
leases  for  years  or  at  will  which  have  expired,  may  be 
distrained  for,  within  six  calendar  months  thereafter,  pro- 
vided that  such  distress  is  made  during  the  continuance  of 
the  landlord's  title  and  the  tenant's  possession.  These 
sections  were  considered  in  In  re  Whittell,  Legge  441;  ante 
p.  215,  and  were  evidently  treated  as  in  force  in  N.S.W. 
It  has  been  held  that  they  only  apply  to  tenancies  deter- 
mined by  effluxion  of  time  and  perhaps  notice  to  quit:  Grim- 
wood  V.  Moss,  L.  R.  7  C.  P.  360;  Kirkland  v.  Briancouri, 
6  T.  L.  R.  441;  Doe  d.  David  v.  Williams,  7  C.  &  P.  322; 
and   not    to   cases   where    tenancies    are   determined    bv    the 
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wrongful  disclaimer  of  tenants:  lb.;  and  the  mere  leaving  of  exoubh 
goods  on  the  premises  is  not  a  continuance  of  possession  '^' 
within  the  statute:  Taylcraon  v.  Peters,  7  A.  &  E.  110;  but 
remaining  in  possession  of  part  of  the  premises  is  such  a 
continuance:  I^uttall  y,  Staunton,  4  B.  &  C.  51;  6  D.  &  R. 
155;  although  it  is  not  where  the  tenant  remains  in  posses- 
sion imder  a  new  tenancy  created  by  agreement:  Wilkinson 
V.  Peel,  (1895)  1  Q.  B.  516,  distinguishing  Nuttall  v.  Staun- 
ton, supra.  See  also  note  (c)  to  s.  1  of  11  Geo.  II  c.  19, 
post  p.  369.  Moreover,  where  away-going  crops,  (ante 
p.  91),  are  left  on  the  premises  by  agreement,  this  is  not 
merely  a  continuance  of  possession  but  a  prolongation  of  the 
tenancy:  Knight  v.  Benett,  3  Bing.  364;  and  so  it  is,  where 
left  by  custom:  Beavan  v.  Delahay,  1  H.  Bl.  6.  Where  the 
administrator  of  a  deceased  lessee  remains  in  possession,  after 
the  expiration  of  the  term,  the  landlord  may  distrain  for 
the  rent  due  for  the  whole  term:  Braithwaite  v.  Cooksey, 
1  H.  Bl.  465;  but  where,  on  the  death  of  a  tenant  at  will,  his 
servants  remained  in  possession  distress  could  not  be  made: 
Turner  v.  Barnes,  2  B.  &  S.  436;  31  L.  J.  Q.  B.  170;  Soohie 
V.  Collins,  (1895)  1  Q.  B.  375.  A  tenant  after  the  termina- 
tion of  his  term  cannot  distrain  on  his  under-tenant,  if  the 
latter  though  continuing  in  possession  refuse  to  acknowledge 
him  as  landlord:  Bume  v.  Richardson,  4  Taunt.  720. 

For  further  cases  on  this  statute:  See  Bullen  Distress 
(2nd  ed.)  pp.  139,  140,  200,  201;  and  see  Within  what  time 
distress  may  he  levied,  ante  p.  104,  and  notes  to  s.  39  (2), 
L.  k  T.  Act,  ante  p.  125. 

4  Geo.  II  c.  28. — An  Act  for  the  more  effectual 
preventing  Frauds  committed 
by  Tenants  and  for  the  more 
easy   Recovery   of   Rents   and 
the  Renewal  of  Leases. 
S.  1  is  reprinted  in  the  notes  to  s.  18  of  11  Geo.  II  c.  19, 
post  p.  403.       Ss.  2-4  are  re-enacted  by  ss.   8-10,  L.  &  T. 
Act,  ante.      S.  5  provided  a  method  of  recovering  seek  rents, 
etc.      S.  6  enacted  that  chief  leases  may  be  renewed  without 
surrendering  aU  the  under-leases.      Cf,  note  to  s.  54   (3)  of 
Real  Property  Act,  ante  p.  307,  and  notes    (b)   and   (d)   to 
8.  3  of  Statute  of  Frauds,  post  pp.  349,  352.     See  also  Introduc- 
tion, supra. 

11  Geo.  n  c.  19.— See  post,  p.  367. 
14  Geo.  Ill  c.  78.— An  Act  for  the  further  and 
better  Regulation  of  Buildings 
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Statutbl 


By^. 


crop,  ile. 


Dittrtnom 


and  Party  Walls;  and  for  the 
more     effectually      preventing 
mischiefs  by  Fire  within   the 
Cities   of   London    and    West- 
minster, etc. 
Section  86  provides  that  no  action,  suit  or  process  what- 
ever   shall    be    had    maintained    or    prosecuted    against    anj 
person  in  whose  house,  chamber,  stable,  bam  or  other  build- 
ing, or  on  whose  estate  any  fire  shall   after  the  said  24th 
day   of   June   accidentally   begin,   nor   shall   any   recompense 
be  made  by  such  person  for  any  damage  suffered  thereby,  any 
law,  usage,  or  custom  to  the  contrary  notwithstanding;  and 
in   such  case  if  any  action  be  brought  the  defendant  may 
plead  the  general  issue  and  give  this  Act  and  the  special 
matter  in  evidence  at  any  trial  thereupon  to  be  had,  and  in 
case    the    plaintiff    become    nonsuited    or    discontinue    his 
action  or  suit,  or  if  a  verdict  pass  against  him  the  defend- 
ant  shall   recover   treble   costs;    Provided   that   no   contract 
or  agreement   made   between   landlord   and   tenant   shall   be 
hereby  defeated  or  made  void.       Notwithstanding  the  title 
and  preamble  of  this  Act,  this  section  has  been  held  to  be 
in  force  in  New  South  Wales:  yott  v.  IfocfttrosM,  20  W.  X. 
135.        {Heydon,  D.C.J.).       See  that  case  and  those  there- 
in cited.       See  also  /nfrodncftofi,  iuprOj  and  yote  on  Leases, 
ante  at  p.  19. 

56  Geo.  Ill  c  50. — An  Act  to  regalate  the  Sale  of 
Farming  Stock  taken  in  Exe- 
cution. 
Under  this  Act  no  sheriff  or  other  o(Bcer  shall   sell   or 
carry  off  from  any  lands  any  straw,  chaff,  or  turnips  in  any 
case,  nor  hay  or  other  produce  contrary  to  the  covenants: 
(S.   1).       The  tenant  is  to  giw  notice  of  tHe  existence  of 
covenants  and  the  sheriff  is  to  give  notice  to  the  owner  or 
landlord:   (s.  2).     The  sheriff  may  dispose  of  produce  subject 
to  an  agreement  to  expoid  it  on  the  land:    (s.  3) ;  and  is  to 
assign   the  agreement   to   the  landlord:    (s.   4).       He   must 
also  inquire  as  to  the  name  and  resid^ice  of  the  landlord: 
(s.   5).       Landlords   are   not   to   distrain    for   rent   on    pur- 
chasers of  crops  severed  from  the  soil  or  other  things   sold 
subject  to  agreement:    (s.  6).    The  sheriff  is  not  to  sell  any 
clover,  etc^  growing  with  com:    (s.   7).       But  this  Act  ii 
not  to  affect  contracts  in  writing  made  with  the  tenant  re 
removal  of  certain  things:    (s.  S) ;   nor  is  the  sheriff  to  be 


Digitized  by 


Google 


343 

liable  for  damages^  unless  for  wilful  omission:    (s.  9);   and  English 

Statittes 
he  and  others  acting  under  the  Act  are  indemnified:    (s.  10). 

The  atoignee  of  a  bankrupt,  etc.,  is  not  to  take  away  any 

crop  in  any  other  way  than  the  bankrupt  would  have  been 

entitled  to  do:    (s.  11). 

Where  there  was  a  covenant  in  a  lease  that  the  lessee  BlfeH  of  bank' 
would  not  sell  the  hay,  etc.,  grown  on  the  farm  without  the  ^^HifMr. 
landlord's  consent,  and  on  the  bankruptcy  of  the  lessee  the 
lease  was  disclaimed,  (see  Bankruptcy  Act,  ante  p.  218), 
it  was  held  that  the  assignee  was  bound  by  s.  11  of  this 
Act  notwithstanding  the  disclaimer:  Lyhbe  v.  Hart,  29  Ch. 
D.  8;  Schofield  v.  Uinoks,  58  L.  J.  Q.  B.  147. 

See  also  notes  to  s.  39  (2)  L.  &  T,  Act;  Grotoing  Crops, 
ante  p.  125;  Liens  on  Crops,  etc..  Act,  ante  p.  230;  notes 
to  11  Geo.  II  c.  19,  ss.  8,  9,  post  pp.  378,  382;  Introduction, 
supra. 

57  Geo.  Ill  c.  52. — An  Act  to  alter  an  Act  passed 
in  the  Eleventh  year  of  the 
Reign  of  King  George  the 
Second,  for  the  more  effectual 
securing  the  Payment  of  Rents 
and  preventing  Frauds  by 
Tenants. 
See  this  Act  reprinted  in  the  notes  to  s.  16  of  11  Geo. 
n  c.  19,  post  p.  399. 

57  Geo.  Ill  c.  93. — An  Act  to  regulate  the  Costs 
of  Distresses   levied   for  pay- 
ment of  Small  Rents. 
Of.  8.  50  L.  &  T.  Act,  ante  p.  139,  and  Schedule  H  there- 
to, ante  p.   167,  which  it  would  seem,  impliedly  repeals  so 
much  of  the  older  statute  as  relates  to  the  charges  to  be 
imposed  on  the  making  of  any  distress.       See  note    (b)    to 
8.  60  L.  Sl  T.  Act,  ante  p.  139.      Cf.,  however,  Watkins  Real 
Estate  Acts   p.   55,   where   this  Act   is  cited  as  in   force  in 
N.S.W. 

1  Geo.  IV  c.  87. — An  Act  for  enabling  Landlords 
more  speedily  to  recover  Pos- 
session of  Lands  and  Tene- 
ments unlawfully  held  over  by 
Tenants. 
Cf.  88.  11-14  L.  &  T.  Act,  ante  pp.  41  et  seq,,  wherein  tjiis 
■tatute  is  re-enacted. 
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v^,—  *  «^r.^-»^  ^^  29  Car.  II.  c. 

CHAPTER  V.  3.B  1 

THE  STATUTE  OF  FEAUDS 
(29  Car.  II  c.  3). 

An  Act  for  Prevention  of  Frauds  and  Perjuries. 

For    prevention    of    many    fraudulent    practices  Parol  leases 

•'  ^  and  interests 

lich  are  commonly  endeavoured  to  be  upheld  by  of  freehold 
tr  jury  and  subornation  of  perjury ;  Be  it  enacted  force  of  estates 
'  the  King's  Most  Excellent  Majesty,  by  and  with*       ^  ^* 
e   advice  and  consent  of  the  Lord's  Spiritual  and 
?inporal  and  the  Commons  in  this  present  Parlia- 
ent  assembled,  and  by  the  authority  of  the  same, 
[lat  from  and  after  the  four  and  twentieth  day  of 
me,  which  shall  be  in  the  Year  of  our  Lord  one 
ousand  six  hundred  seventy  and  seven,  all  leases 
i),  estates,  interests  of  freehold,  or  terms  of  years, 

any  uncertain  interest  (b)  of,  in,  to  or  out  of  any 
essuages,  manors,  lands,  tenements,  or  heredita- 
ents  made  or  created  by  livery  and  seisin  only;  or 
r  parol  (c)  and  not  put  in  writing  and  signed  by 
e  parties  so  making  or  creating  the  same,  or  their 
jents  thereunto  lawfully  authorised  by  writing,  shall 
ive  the  force  and  effect  of  leases  or  estates  at  will 
ily,  and  shall  not  either  in  law  or  equity  be  deemed 

taken  to  have  any  other  or  greater  force  or  effect 
ly  consideration  for  making  any  such  parol  leases 
'  estates  or  any  former  Jaw  or  usage  to  the  con- 
ary  notwithstanding. 

(a)  AU  leases  :   This  section  as  construed  by  the  next  section  Seop4  of  AeL 
meant  to  vacate  parol   leases,   etc.,   conveying  a   greater 

terest  in  land  than   for  three  years  and  whereon  a  rent 
reserved:  Crosby  v.  Wadsworthy  6  East  602. 

(b)  Uncertain  interest:  The  words  "uncertain  interest ^  *<  ijnMreaiii 
late  to  the  duration  of  the  interest:   Wood  v.  Lake,  Say.  *''^***" 

As  to  meaning  of  "Lands,  Tenements  or  Hereditaments": 
«  notes  to  8.  4,  post. 
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(c)  Parol  LcaseM:  A  parol  lease  though  for  more  tbi 
three  years  creates  an  estate  at  will  in  the  first  insttace 
Doidge  v.  Bowers,  2  M.  &  W.  365;  Richardstm  v.  Lanpi^. 
4  Taunt.  128 ;  but  entry  under  the  void  lease  and  paymoi  ^ 
rent  creates  another  form  of  tenancy:  See  'Note  om  Leam 
ante  p.  10;  Tenancy  from  year  to  year,  ante  p.  (^ 
Xotice  to  Quit,  ante  p.  69;  and  though  the  lease  do  e: 
comply  with  the  statute  yet  it  may  regulate  the  tenns  c^ 
the  substituted  tenancy:  Doe  d.  Rigge  v.  Bell,  2  Smith  L 
(11th  ed.)  119;  5  T.  R.  471;  Beale  v.  Sanders,  3  Bm 
(N.  C.)  850;  Richardson  v.  Oifford,  1  A.  &  £.  52;  but  when 
there  was  an  agreement  betwem  the  parties  to  a  subsistis 
lease  to  grant  a  new  lease  for  seven  years  at  an  tncrca^ 
rent,  and  that  until  such  lease  was  executed  the  tenaii 
should  remain  in  possession  as  tenant  from  year  to  year  i^ 
(he  new  rental  and  the  tenant  for  some  time  paid  the  i£ 
creased  rent,  but  the  new  lease  wa?  never  executed,  it  wu 
lield  that  the  agreement  required  to  be  in  writing:  Forq^ 
r.  Moore,  7  Ex.  870;  22  L.  J.  £x.  35;  see  also  McLean  v 
Cooper,  1  S.  C.  R.  186. 

A  lease  required  to  be  in  writing  may  be  collected  b^m 
correspondence  between  the  parties:  Chapman  v.  BUidt, 
Bing.  (N.  C.)  187;  Jones  v.  Reynolds,  1  Q.  B.  606;  BoU» 
v.  Tomlin,  5  A.  &  £.  856;  but  if  there  be  any  material  omii 
sion  it  will  not  be  sufficient:  Middleton  v.  Wilson,  Lc^  Ml 
and  the  whole  corresp<nidence  must  be  looked  at:  Hussty  t- 
Home-Payne,  4  A.  C.  311;  Bristol  and  Newport  A.  B.  Co.  t. 
Maggs,  44  Ch.  D.  616;  although  when  once  a  eontrsct  ii 
concluded  new  terms  cannot  be  subsequently  introduced:  B^ 
amy  v.  Debenham,  45  Ch.  D.  at  494;  Mason  v.  Von  Bwk 
15  T.  L.  R.  430.      See  also  note  (e)  to  s.  4,  infra. 

As  to  whether  signatures  are  necessary  to  a  lease  under 
seal:  See  Cooch  v.  Goodman,  2  Q.  B.  at  596;  2  Bla.  Qosm^ 
300;  Shep.  Touch.  66n  24;  Ai>eline  v.  Whisson,  4  M,  &  G. 
801;  Cherry  v.  Heming,  4  Ex.  631.  See  also  note  (f)  to 
8.  4,  infra, 

2.  Except  nevertheless  all  leases  (a)  not  exceed- 
ing the  term  of  three  years  (b)  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlorJ 
during  such  term,  shall  amount  unto  two  thirds  parts 
at  least  of  the  full  improved  value  of  the  thine 
demised. 

(a)  See  note  (a)  to  s.  1,  supra.  Leases  falling  withis 
this  exception  may  be  as  special  in  their  terms  as  leases  i> 
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[.ing  and  such  terms  may  be  proved  by  parol :  Bolton  v.  29  Gar.  n.  o. 
I /in,  5  A.  &  E.  856.  8.88.2,8. 

( b )    Three  years :  To  fall  within  this  exception,  the  three  Thre*  ytart. 
rs  must  be  computed  from  the  time  of  the  agreement  and 

from  a  future  day:  Rawlins  v.  Turner,  1  Ld.  Raym.  736; 
Bs  T.  8av<ige,  4  £.  &  B.  36;  see  also  Baker  d»  Nelson  v. 
nalds,  2  Selw.  N.  P.   (13th  ed.)   p.  759;  but  parol  leases 

less  than  three  years  from  the  time  of  making  them 
a^h  they  be  granted  to  commence  from  a  future  day  are 
,r)y  not  within  this  section:  Ryley  v.  Hicks,  1  Str.  651; 

a  lease  by  parol  for  one  year  and  a  half  to  commence  on 

expiration  of  a  lease  that  wants  a  year  of  expiring  is 
d,   as  it  does  not  exceed  three  years  from  the  making: 

Under  this  statute  leases  for  less  than  three  years  do  not 
fer  a  right  to  sue  the  lessee  for  damages  for  not  entering 
or  occupying  the  demised  premises:  Edge  v.  Strafford, 
\  &  J.  391. 

3.  And  moreover,  that  no  leases,  estates  or  inter-  no  leases  or 
s,  either  of  freehold  or  term  of  years,  or  any  un- Sold  shaii  bT" 
•tain  interest,  not  being  copyhold  or  customary  Sndered^by"' 
:erest,  of,  in,  to  or  out  of  any  messuages,  manors,  ^°'** 
ids,  tenements  or  hereditaments  (a),  shall  at  any 
Qe  after  the  said  four  and  twentieth  day  of  June 

assigne<l,  granted  or  surrendered  (b),  unless  it 
by  deed  or  note  in  writing  (c),  signed  by  the  party 

assigning,  granting  or  surrendering  the  same  or 
e*ir  agents  thereunto  lawfully  authorised  by  writ- 
?,  or  by  act  and  operation  of  law  (d). 

(a)  As  to  the  meaning  of  "lands,  tenements  or  here- 
iitaments:*'  See  note   (c)  to  s.  4,  infra. 

(b)  Aasignedf  granted  or  surrendered:  A  parol  lease  from 

ar  to  year  cannot  be  assigned  by  parol  and  such  an  assign-  parol  a$tiffn- 

'nt  cannot   operate  as  an  under-lease:   Batting  v.   Martin,  "**"*• 

Camp.   318;   Barrett  v.  Ralph,   14  M.  &  W.   348;    but  cf, 

illock  V.  Stacey,  9  Q.  B.  1033,  where  the  lessor  let  till  the 

piration  of  his  term,    (a   peritJd  of   seven   months),   at  a 

^ekly  rent  and  it  was  held  that  this  might  operate  as  a 

ise  although  it  passed  all   the  lessor's   interest.       Where 

sheriff  assigned  by  parol  leaseholds  seized  under  a  ft.  fa. 

e  assignment  was  void,  even  though  the  assignee  had  paid 

<*  rent  to  the  ground  landlord:    Doe  d.   Hughes  v.  Jones, 

M.  k  W.  373. 
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29;car.  n.  0.  A  mere  parol   license  by  the  landlord   to  quit  whoi  xbt 

*  *   '  tenant  pleases,  without  a  change  of  possession  is  not  a  sd£- 

WhatUatuf*     cient  surrender:   Mollett  v.  Brayne,  2  Camp.   103;  JohmtoMl 
»*»<'«••  V.  Hudleatone,  4   B.  &  C.  922;   Doe  d.   Courtail  v.   Thomct,\ 

9  B.  &  C.  288;  Doe  d.  Murrell  v.  Miltcard,  3  M.  &  W.  329; 
Beasell  v.  Landsberg,  7  Q.  B.  638;  but  see  Fentier  v.  Blake,\ 
(1900)  1  Q.  B.  426;  nor  are  acts  on  the  part  of  the  landlord 
showing  an  intention  to  re-let  the  premises,  e.g.  by  putting 
up  a  bill  in  the  window,  or  the  like:  Redpath  v.  Sobertt, 
3  Esp.  226;  Bird  v.  DefonvieUe,  2  C.  &  K.  415;  Smith  J. 
Blackmore,  1  T.  L.  R.  267;  but  cf.  Dodd  v.  Acklom,  6  M.  4 
G.  672;  13  L.  J.  C.  P.  11.  Where,  however,  under  such  cir- 
cumstances the  landlord  takes  possession,  the  surrender  is 
complete:  Orimman  v.  Legge,  8  B.  &  C.  at  325;  Whiteheoi 
V.  Clifford,  5  Taunt.  518;  Oore  v.  Wright,  8  A.  &  E.  118; 
PhenS  V.  PoppletDell,  12  C.  B.  (N.  S.)  334;  31  L.  J.  C.  P. 
235;  Saint  v.  Pilley,  44  L.  J.  Ex.  33;  Jones  v.  Bridgman,  J» 
L.  T.  500;  cf.  Bagnall  v.  White,  27th  Feb.,  1906,  23 
WhtnthertUa  W.N.  21,  but  where  there  is  a  sub-tenant,  it  seems,  tbe 
9ia>-Unant.  consent  of  all  parties  to  a  change  of  tenancy  is  necessary: 
Thomas  v.  Cook,  2  B.  &  Aid.  119;  Mathews  v.  Saioell,  8  Taunt 
270;  Doe  d.  Hudleston  v.  Johnston,  1  WC\.  &  Y.  141;  Walker 
V.  Richardson,  2  M.  &  W.  882;  Davison  v.  Cent,  1  H.  4  N. 
744;  but  cf.  Lyon  v.  Reed,  13  M.  &  W.  285;  Sick^fUs  v. 
Athersione,  10  Q.  B.  944,  where  these  principles  are  fully  dis- 
NewUoieto  cussed.  So,  if  a  lessee  assents  to  his  landlord  granting  a 
stranger.  jj^^  lease  before  the  expiration  of  his  term  to  a  stranger, 

the  old  lease  is  surrendered  by  operation  of  law,  as  there 
cannot  be  two  concurrent  leases  of  the  same  premises:  lAf<m 
V,  Reed,  supra;  In  re  Young,  Ex  parte  Vitale,  47  L.  T.  480; 
Corpus  Christi  College  v.  Rogers,  49  L.  J.  Ex.  4;  Barin§ 
V.  Abingdon,  (1892)  2  Ch.  381;  see  also  Oraham  v.  Whicheio, 
1  C.  &  M.  188;  Hamerton  v.  Stead,  3  B.  &  C.  478;  and  pro- 
vided that  the  new  lease  or  tenancy  is  valid,  its  nature  is 
immaterial:  Crowley  v.  Vitty,  21  L.  J.  Ex.  136;  Mellotct  t. 
May,  Cro.  Eliz.  874;  Dodd  v.  Acklom,  6  M.  &  G.  at  679; 
He's  case,  5  Co.  Rep.  11a;  Knight  v.  Williams,  (1901)  1  Ch. 
256. 

To  constitute  a  surrender^some  act  must  be  done  by  the 
landlord  to  show  that  he  considers  the  term  to  be  at  an  end: 
Johnstone  v.  Hudlestone,  4  B.  &  C.  922,  at  934;  and  tee 
Whitehead  v.  Clifford,  supra;  Nickells  v.  Atherstone,  supra; 
Thomas  v.  Cook,  supra;  Walls  v.  Atcheson,  3  Bing.  4^; 
Oastler  v.  Henderson,  2  Q.  B.  D.  575;  Wallis  v.  Bands, 
(1893)    2    Ch.   75;    Fenner   v.   Blake,    (1900)    1    Q.   B.  426. 
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tncelliDg  a  lease  is  not  a  sufficient  surrender :  Doe  d,  Berke-  20  Gab.  n.  c.^ 
/   V.    York,  6  East  86;  Ward  v.  Lumley,  5  H.  &  N.  87;  29  can^iaUan 

J.    Ex.  322;   nor  will  the  fact  of  the  rent  having  been 
pillar I7  paid  by  a  third  person  be  sufficient:  Doe  d.  Berkeley 

York,  supra;  Nickella  v.  Aiheratone,  10  Q.  B.  944;  but 
[lere  a  lessee  for  years  under  an  indenture  accepted  a  new 
iTol  lease  this  operated  as  a  surrender  in  law:  Doe  d,  /^cewumeeof 
irkeley  v.  York,  supra;  so  also  where  the  parties  to  an '»*«*' ^•*»*- 
preement  entered  into  a  new  parol  agreement  varying  from 
le  first,  it  was  held  that  it  might  operate  as  an  abandon- 
ent:  Whitcher  v.  Hall,  5  B.  &  C.  269;  but  where  there 
as  an  absolute  surrender  by  express  agreement  in  con- 
deration  of  a  new  lease,  and  the  new  lease  was  subse- 
lently  avoided,  it  was  held  that  the  old  lease  did  not 
svive:  Doe  d,  Rochester  v.  Bridges  1  B.  &  Ad.  847.  Al- 
lough  the  acceptance  of  a  new  valid  lease  is  a  surrender  in 
iw  of  a  former  one  inconsistent  therewith,  the  acceptance 
F  a  void  lease  is  not.  The  acceptance  of  a  lease  made 
oidable  on  condition  may  also  be  a  surrender  in  law  if 
nown  by  both  parties  to  be  so;  but  the  acceptance  of  a  void 
iSLse,  or  of  one  which  is  voidable  and  made  void  against  the 
aiention  of  the  parties  is  not,  though  it  operate  to  pass 
ome  part  of  the  term  contracted  fbr:  Doe  d,  Biddulph  v. 
'oole,  11  Q.  B.  713;  17  L.  J.  Q.  B.  143;  Doe  d.  Egremont  v. 
lourtenay,  11  Q.  B.  702;  17  L.  J.  Q.  B.  151;  Wilson  v.  Sewell, 

Burr.  1980;  Davison  d.  Bromley  v.  Stanley,  4  Burr,  at 
:213;  Easton  v.  Penny,  67  L.  T.  291;  Knight  v.  Williams, 
;i901)  1  Ch.  256;  but  see  Brinkley  v.  McMunn,  32  L.  R.  Ir. 
>32.  A  receipt  for  principal  and  interest  and  endorsement  ^Jf^S****^ 
>y  mortgagee  on  a  mortgage  deed,  "  I  do  release  and  discharge 
'  the  within  premises  from  the  term  of  500  years,"  was  held 
:o  be  a  sufficient  surrender:  Farmer  v.  Rogers,  2  Wils.  26; 
)ut  a  surrender  to  take  effect  in  futuro  would  seem  to  be  in- 
valid: Doe  d.  Murrell  v.  Mihoard,  Z  M.  &  W.  328  at  332; 
see  also  Wallis  v.  Hands,   (1893)   2  Ch.  75. 

The  question  whether  the  landlord  assented  to  a  surrender  Atteni  to  tur-' 
U  in  every  case  a  question  of  fact  for  the  jury:  'Woodcock  ^J^^^f^^' 
V.  "Suth,  8  Bing.  170;  Harding  v.  Crethom,  1  Esp:  67; 
Laurance  v.  Pause,  2  F.  &.  F.  436;  Copeland  v.  Watts,  1 
Stark.  96;  Doe  d.  Hull  v.  Wood,  14  M.  &  W.  6«2;  and  where 
part  of  premises  was  surrendered  to  the  landlord,  either  with 
a  reduction  of  rent  or  exchange  for  other  premises,  it  was  a 
question  of  fact  whether  there  was  a  surrender  of  the  whole 
lease:  Jones  v.  Bridgman,  39  L.  T.  500;  Holme  v.  BrunskUl, 
3  Q.  B.  D.  495;  Baynton  v.  Morgan,  22  Q.  B.  D.  74. 
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20  Cab.  n.  0.  The  statute  makes  a  note  in  writing  necessary  an 

NuliniffHHiia  *^*®^*»  whether  the  tenancy  of  corporeal  hereditames 
tUwayt  tuffeieru.  created  by  deed  or  by  parol :  Farmer  v.  Roger$,  2  \^ 

As  to  surrender  of  leases  of  incorporeal  hereditameni 

Co.  Litt.  338a;  Lyon  v.  Reed,  13  M.  k  W.  at  310. 

landlord's  right  to  recover  rent  due  to  the  date  of  but 

See  Apportionment  Act,  1905. 

(c)  Deed  or  note  in  icriting:  See  note  (c)  to  a.  4 
and  notes  to  s.  1,  supra. 

(d)  Surrender  by  act  and  operation  of  law:    Su 
properly  is  a  yielding  up  an  estate  for  life  or  years 
who   has    an    immediate    estate   in    reversion   or    rem 
wherein  the  estate  for  life  or  years  may  drown  by 
agreement  between  them:    Co.  Litt.  337b.       Surrendt 
arise  either  from  express  agreement   (no  particular  f 
words   being  necessary:    Challinor  ▼.  Davie^    1    Ld. 
402),  or  by  act  and  operation  of  law:  Co.  Litt.  338a; 
is  with  the  latter  case  that  this  section  deals.       Th 
"  surrender  by  act  or  operation  of  law "  is  properly  j 
to  cases  where  the  owner  of  a  particular  estate  has 
party  to  some  act  the  ^'a]idity  of  which  he  is  by  law 
wards   estopped    from    disputing,    and    which   would    i 
valid   if  his   particular   estate   continued   to   exist:    L* 
Rccd,  13  :M.  &  W.  285.      See  Lea8e9  by  Eetoppet,  ante 
and  note  ( b ) ,  supra. 

As  to  effect  of  surrender  on  tenant's  covenants:  See 
V.  Cox,  3  H.  L.  C.  240;  Shaw  v.  Lomas,  59  L.  T.  477; 
man  v.  Lcggc,  8  B.  4  C.  324;  and  note  on  s.  54  (3)  oi 
Act,  ante  p.  307;  but  see  now  Apportionment  Act, 
ante  p.  171  as  to  landlord's  right  to  rent. 

4.  And  be  it  further  enacted  by  the  antl 
aforesaid,  that  from  and  after  the  said  four 
twentieth  day  of  June  no  action  shall  be  brougJi 
whereby  to  charge  any  executor  or  adminisi 
upon  any  special  promise  to  answer  damages  o 
his  own  estate:  or  whereby  to  charge  the  defei 
upon  any  si>ecial  promise  to  answer  for  the 
default  or  miscarriaires  of  another  perscm;  i 
charge  any  person  upon  any  agreement  made 
consideration  of  marriage;  or  ui>oh  any  contrc 
sale  of  lauds,  icncmcnis  or  hereditaments  (c\  o 
interest  in  or  concerning  them:  or  upon  any  j 
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aent  that  is  not  to  be  performed  (d)  within  th€f  space  29  car.  n.  c. 
►f  one  year  from  the  making  thereof;  unless  the  *^* 
\grcfment  ttpon  which  such  action  shall  he  brought 
>r  some  memorandum  or  note  thereof  shall  be  in 
oHting  (e)  awd  signed  (f)  by  the  party  to  be  charged 
'herewith  {g)  or  some  other  person  thereunto  by  him 
awfully  authorised  {h). 

(a)  Scope  of  section:    Leases  within   s.   2  are  excepted  Seope of 
from  the  operation  of  this  section :  Bolton  v.  Tomlm,  5  A^  &  ••rtioii. 
E,   856.       An  executed  parol  contract  otherwise  required  to 

[ye  in  writing  is  outside  the  statute:  Griffith  y.  Young,  12 
Bast  513;  Poulter  t.  Killingheck,  1  B.  &  P.  397;  Souch  v. 
8trawhridg€f  2  C.  B.  808;  but  the  contract  is  not  executed 
if  the  defendant's  part  still  remains  to  be  performed:  Cock- 
ing  V.  Ward,  1  C.  B,  868;  Buttemere  v.  Hayes,  5  M.  &  W. 
456;  a  performance  only  of  one  side  being  not  a  dispensation 
of  the  statute  but  a  casus  omissus  against  which  there  is  no 
prorision:  Charlewood  v.  Bedford,  1  Atk.  497;  Hodge  t. 
Rudd,  19  W.  N.  119. 

(b)  yo  action  shall   he   brought:    T]iis   section  does  not  ContraeU not 
expressly  vacate   contracts    mentioned   in    it,   but   only   pre-  ^^^"^^ 
eludes  the  bringing  of  actions  to  enforce  them:    Crosby  v. 
Wadsworth,  6   East  at  611;    Laythoarp  v.   Bryant,  2   Bing. 

(N.  C.)  at  747;  Leroux  v.  Brown,, 12,  C.  B.  801;  Britain  v. 
Rossiter,  11  Q.  B.  D.  123;  and  it  includes  suits  in  equity: 
Cooih  V.  Jackson,  6  Ves.  31 ;  but  as  to  partly  performed 
contracts:  See  infra.  The  contract  if  executed  is  a  good 
accord  and  satisfaction:  Lavery  v.  Turley,  30  L.  J.  Ex.  49; 
and  the  statute,  it  seems,  does  not  apply  where  the  contract 
is  merely  used  to  rebut  a  defence:  Uaclony  t.  Scott,  5  Ex. 
907;  or  indeed,  when  the  contract  is  set  up  as  a  defence: 
hiUs  V.  yew  Zealand  etc,  Co,,  32  Ch.  D.  266. 

"The  Statute  of  Frauds  says  that  no  action  or  suit  shall  Part  per- 
*'  be  maintained  on  an  agreement  relating  to  lands,  which  is  '*'"'"**•*'• 
^'not  in  writing,  signed  by  the  party  to  be  charged  with 
^it;  and  yet  the  Court  (of  Equity)  is  in  the  daily  habit  of 
'*  relieving  where  the  party  seeking  relief  has  been  put  into 
''a  situation  which  makes  it  against  conscience  in  the  other 
"party  to  insist  on  the  want  of  writing  so  signed,  as  a  bUr 
"to  his  relief.  The  first  case  (apparently)  of  this  kind 
"was  Foxcraft  v.  hyster,  2  Vem.  456.  .  .  .  That  case 
"wag  decided  on  a  principle  acted  upon  in  courts  of  law 
**  though  not  applicable  by  the  modes  of  proceeding  in  a  court 
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29  Cab.  n.  c.      "  of  law  to  the  particular  case.       It  was  against  conscience 
*   '   *  "to    suffer    the    party    who    had    entered    and   expended  his 

"  money  on  the  faith  of  a  parol  agreement  to  be  treated  as  i 
"  trespasser  and  the  other  party  to  enjoy  the  advantage  of 
"  the  money  he  had  laid  out.  .  .  .  But  it  appears  from 
"  these  cases  that  Courts  of  Equity  have  decided  on  eqirit- 
"able  grounds  and  in  contradiction  to  the  positive  enact- 
**  ment  of  the  Statute  of  Frauds  though  their  proceedings  are 
"in  words  included  in  it:"  per  Lord  Redesdale  in  Bond  ?. 
Hopkins,  1  Sch.  &  Lef.  433.  "The  principle  on  which  the 
"  Court  proceeds  in  these  cases  is  this,  that  even  an  Aei 
"  of  Parliament  shall  not  be  used  as  an  instrument  of 
"  fraud,  and  if  in  the  machinery  of  perpetrating  a  fraud,  an 
"  Act  of  Parliament  intervenes,  the  Court  of  Equity,  it  if 
"  true,  does  not  set  aside  the  Act  of  Parliament,  but  it 
"  fastens  on  the  individual  who  gets  a  title  under  that  Act 
"and  imposes  upon  him  a  personal  obligation,  because  he 
"  applies  the  Act  aa  an  instrument  for  accomplishing  a 
"fraud:"  per  Lord  West  bury  in  McCormick  v.  Orogan,  L.  R. 
4  Eng.  &  Ir.  A.  C.  at  97.  The  Court  of  Equity  relieves  against 
the  Statute  by  compelling  the  party  so  endeavouring  to  u«e 
it  as  an  "  engine  of  fraud "  to  specifically  perform  the 
agreement  into  which  he  has  entered;  but  specific  perfonn- 
ance  will  only  be  granted  where  one  party  to  the  agreement 
has  performed  certain  acts  under  it,  so  as  to  render  it  in- 
equitable and  unjust  that  the  other  party  should  take  advan- 
tage of  the  statute:  Caton  v.  Caton,  L.  R.  1  Ch.  at  148; 
2  Eng.  &  Ir.  A.  C.  127;  iihort  v.  Gill,  13  X.S.W.  Eq.  at 
160.      See  also  Tenancy  from  year  to  year,  ante  p.  06. 

As  to  specific  performance  generally:   See  Lester  v.  For- 

croft,   2   White   &  Tu.   L.   C.    (7th   ed.)    at   460,   and  notes 

thereon;  Fry  on  Specific  Performance;  Thomas  v.  The  Crow%j 

2  C.  L.  R.  127. 

-     ,    ^_  (c)     Lands,    tenements    or    hereditaments,    etc:    "Lands, 

lAinat,  IBM' 

menu,  or  tenements   or   hereditaments "   denote   a   fee   simple  and  the 

herediiamtrU$.  ^^y^^j,  words  denote  a  chattel  interest  or  some  interest  leas 
than  the  fee  simple:  Evans  v.  Roberts,  5  B.  &  C.  at  839; 
8  D.  &  R.  611;  and  the  section  includes  interests  cr«ited 
de  novo  as  well  as  subsisting  interests:  Anon.  1  Vent.  761; 
and  not  merely  contracts  relating  to  houses  and  lands  as 
commonly  understood,  but  also  agreements  the  subject  mat- 
ter of  which  partakes  of  the  realty:  Inman  v.  Stamp,  1  Stark. 
12;  Edge  v.  Strafford,  1  C.  &  J.  391;  and  see  Cocking  v. 
Ward,  1  C.  B.  858;  Buttemere  v.  Hayes,  5  M.  &  W.  456; 
Kelly  V.  Webster,  12  C.  B.  283;  21  L.  J.  C.  P.  163. 
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A  contract  to  let  furnished  lodgings  is  a  contract  for  an  29  Car.  II.  c. 
**  interest    in     land:"   Edge   v.    Strafford,    supra;   Inman   y- pu^^^i^ 
Stamp,  nupra;  Thursby  v.   Eccles,  70   L.   J.   Q.   B.   91;    but '«^«V». 
it  is  otherwise  as  to  board  and  lodging:   Wright  y.  Stavert, 
2  £.  &  £.  721;  29  L.  J.  Q.  B.  161.      An  agreement  to  send  in 
sufficient  furniture  to  complete  the  furnishing  of  the  house 
let  by  the  same  agreement,  is  an  indivisible  contract  relating 
to  an  interest  in  land:  Mechelen  v.  Wallaee,  7  A.  &  E.  49; 
but  see  Angell  v.  Duke,  L.  R.  10  Q.  B.  174;  and  of.  Jervis 
V.  Berridge,  L.  R.  8  Ch.  351;  see  also  as  to  collateral  con- 
tracts,   infra  p.   366.       An   agreement   to   make   alterations  inprovemenu 
and  improvements  in  a  house,  tenant  to  take  the  house  and  ^> 
pay   for  the  furniture,  etc.,  relates  to  an  interest  in  land: 
Vaughan  v.  Handcock,  3  C.  B.  766;   16  L.  J.  C.  P.  1;  Sim- 
tnona  v.  Simmons,  12  Jur.  8;  but  an  agreement  by  an  out- 
going tenant  to  forbear  from  removing  certain  fixtures  which 
he  had  a  right  to  remove  does  not  come  within  the  section: 
Ballen  v.  Runder,  1  C.  M.  &  R.  266;  see  also    Lee  v.  Oaskell, 
1  Q.  B.  D.  700.       Where  a  landlord,  who  had  demised  pre- 
mises   for   a   term,    agreed   to    spend   £50    in    improvements, 
upon    the   tenant    undertaking   to    pay    an    increased    rental 
during  the   remainder   of   the   term   to   commence   from   the 
quarter  preceding  the  completion  of  the  work,   it  was   held 
that  this  was  not  a  contract  for  any  interest  in  or  concern- 
ing land:  Donnellan  v.  Read,  3  6.  &  Ad.  809.       ISee  also  as 
to  collateral  contracts  to  effect  improvements  Mann  v.  Nunn, 
43  L.  J.  C.  P.  241;  30  L.  T.  526;  infra  p.  356.       A  contract  To  procure 
to  procure  for  a  person  the  assignment  of  a  lease  of  a  house,  ****v»™*'*'* 
is  a  contract  for  an  interest  in  or  concerning  land  and  must 
be   in   writing  though  made  by  one  who   has   not   the   lease 
himself  or  any  interest  under  it:   Horsey  v.  Oraham,  L.  R. 
6  C.  P.  9;  but  of.  Griffith  v.  Young,  12  East  513.      An  agree-  AbaUmerdof 
ment  for  an  abatement  of  rent  of  land  is  within  the  statute:  '*"** 
O'Connor  v.  Spaight,  1  Sch.  &  Lef.  306;  and  see  In  re  Hall, 
Ex  parte  Whitting,   10  Ch.   D.   615.       An   agreement  to  let  Hatvenyttem, 
land  free,  lessor  to  receive  a  moiety  of  the  crops  need  not  be 
in  writing:  Poulter  v.  Killingheck,  1  B.  &  P.  397;  see  Wad- 
dington  v.  Bristow,  2  B.  &  P.  452;   and  infra  p.  356.       As 
to  agreements  on  the  halves  system  see  note   (b)  to  s.  23   (2) 
L,   &  T.   Act,   ante  p.   64,   and   cf,   Falmouth  v.    Thomas,    1 
C.  A  M.  89;  Harvey  v.  Orahham,  5  A.  &  £.  61.      Under  s.  18 
of  the  Mining  Act,   1874    (37   Vic.   No.    13)    all   interests  in  Under  Mining 
land  created  under  that  Act  are  personalty  and  do  not  come 
within    the    Statute    of    Frauds:    Williams    v.    Robinson,    12 
N.S.W.  Eq.  34;  7  VV.  N.  153. 
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A  license  not  amounting  to  an  easement  or  conveying  anj 
interest  need  not  be  in  writing:  Taylor  v.  Waters,  7  Taunt, 
374;  Winter  v.  Brocktoell,  8  East  308;  Hewlins  v.  Skippami, 
6  B.  &  C.  221;  IFood  v.  Leadhitter,  13  M.  &  W.  838;  and 
an  agreement  to  pay  three  guineas  for  the  right  to  uae  a 
dock  in  the  turn  of  entry  in  a  corporation's  book,  does  not 
relate  to  an  interest  in  land :  Wells  v.  Kingston  etc.  Corpora- 
tion, L.  R.  10  C.  P.  402. 

As  to  how  far  growing  crops  can  be  considered  interest* 
in  or  concerning  land  within  this  section,  Jjord  Coleridge, 
CJ.,  in  Marshall  v.  Chreen,  1  C.  P.  D.  at  38  and  39  ( 1875) 
remarked:  "Very  high  authorities  have  said  it  is  impossible 
**  to  reconcile  all  the  decisions  on  the  subject."  He  thea 
proceeded  to  quote  with  approval  the  following  statement  of 
the  law,  taken  from  the  notes  in  Williams'  Saunders  upon  the 
case  of  Duppa  v.  Mayo,  p.  395 :  "  The  principle  of  these  ded- 
"sions  appears  to  be  this,  that  wherever  at  the  time  of  the 
"  contract  it  is  contemplated  that  the  purchaser  should  derive 
"a  benefit  from  the  further  growth  of  the  thing  sold,  from 
"  further  vegetation  and  from  the  nutriment  to  be  afforded 
"  by  the  land,  the  contract  is  to  be  considered  as  for  an 
"interest  in  land;  but  where  the  process  of  vegetation  is 
"over,  or  the  parties  agree  that  the  thing  sold  shall  be  im- 
"  mediately  withdrawn  from  the  land,  the  land  is  to  be  con- 
"  sidered  as  a  mere  warehouse  of  the  thing  sold,  and  the  con- 
"  tract  is  for  goods.  This  doctrine  haa  been  materially 
"  qualified  by  later  decisions  and  it  appears  to  be  now  settled 
"  that  with  respect  to  emblements  or  fructus  industriales, 
"etc.,  the  com  and  other  growth  of  the  earth  which  are 
"  produced  not  spontaneously  but  by  labour  and  industry, 
"  a  contract  for  the  sale  of  them  while  growing  whether  they 
"  are  in  a  state  of  maturity  or  whether  they  have  still  to 
"  derive  nutriment  from  the  land  in  order  to  bring  them  to 
"  that  state,  is  not  a  contract  for  the  sale  of  any  interest 
"  in  land,  but  merely  for  the  sale  of  goods."  See  also  cases 
cited  in  argument  in  Marshall  v.  Oreen,  supra;  and  cf,  the 
judgments  of  Stephen,  C.J.,  and  Wise,  J.,  in  Cullan  v.  Pearse, 
3  S.  C.  R.  at  203,  et  seq,  (1864),  and  cases  therein  cited  and 
Miller  v.  Oulliver,  infra,   (1880). 

An  agreement  collateral  to  a  written  lease  may  be  pared: 
Morgan  v.  Griffith,  4t)  L.  J.  Ex.  46;  see  also  Erskine  v. 
Adeane,  L.  R.  8  Ch.  756;  as  where  unfinished  premises  are 
leased  and  at  the  time  of  signing  the  agreement  the  lessor 
agrees  verbally  to  complete  the  premises  and  erect  an  out- 
house: Mann  v.  'Sunn,  43  L.  J.  C.  P.  241;  30  L.  T.  526;  cf. 
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De  Lassalle  v.  Guildford,  (1901)  2  K.  B.  215;  or  where  at20CAB.n.  o. 
tbe  time  of  signing  the  agreement  for  the  lease  of  the  house  '  ^'  ' 
the  lessor  promises  to  send  furniture  into  it:  Angell  v.  Duke, 
Li.  K.  10  Q.  B.  174.  Where  a  lease  was  granted  to  one 
^wbo  afterwards  took  another  into  partnership  and  both  ap- 
plied jointly  to  the  landlord  to  enlarge  the  premises,  agree- 
ing to  pay  10  per  cent,  per  annum  on  the  money  laid  out, 
mrliich  was  done,  and  the  tenants  afterwards  dissolved  partner- 
sbip,  it  was  held  that  the  agreement  was  only  collateral  to 
the  lease  and  not  a  new  demise:  Hohy  v.  Roebuck,  7  Taunt. 
157.  A  parol  contract  for  the  sale  of  growing  crops  may 
sometimes  be  upheld  as  distinct  from  another  void  parol 
a^eement  between  the  parties  for  the  giving  up  possession 
of  the  lands  whereon  they  grow:  May  field  v.  Wadaley,  3 
B.  &  C.  357;  5  D.  &  R.  224;  and  where  the  plaintiff  leased 
certain  lands  to  the  defendant,  and  by  a  separate  con- 
temporaneous agreement  the  defendant  was  to  take  immedi- 
ate possession,  and  a  crop  of  sugar  cane  growing  on  the  land 
was  to  remain  the  property  of  the  plaintiff  and  he  was  to* 
be  at  liberty  to  cut  it,  it  was  held  that  the  agreement  was 
collateral  and  was  not  a  contract  for  the  sale  ol  an  interest 
in  land  and  did  not  require  to  be  in  writing:  Miller  v.  Cful- 
liver,  1  N.S.W.  176. 

(d)  Not  to  he  performed,  etc.:  This  part  of  the  Bection  Not  to  b§ptr' 
does  not  extend  to  any  agreement  concerning  lands :   Hollis  f^^'"'^  ^' 
v.   Edwards,    1   Vem.   169;    Donnellan  v.  Read,  3   B.   &  Ad. 

899;  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722;  Hohy  v.  Roe- 
buck, 7  Taunt.  157;  see  also  notes  to  Peter  v.  Compton,  1 
Smith  L.  C.   (11th  ed.)   316. 

(e)  Agreement  or  note  in  v)riting:  The  agreement  must  AgrenMntor 
exist  before  action:  Bill  v.  Bament,  9  M.  &  W.  36;  but  gee  *^ *" •'''*^- 
per  Maule,  J.,  in  Fricker  v.  Thomlinaon,  1  M.  &  G.  at  774, 

775;   though  it  need  not  be  formal:   Welford  v.  Beazeley,  3 

Atk.  503;   Barkworth  v.  Young,  26  L.  J.  Ch.  153;   and  see 

note  (c)  to  s.  1,  supra.      The  consideration  and  the  promise  cgnfi^igf^Uim, 

must  appear  on  the  face  of  the  instrument:  Wain  v.  Warlters, 

5  East  10;  Saunders  v.  Wakefield,  4  B.  &  Ad.  596;  and  see 

Catling   v.   King,   5    Ch.   D.   660.       So   an   agreement   for   a 

lease  must  mention  the  property,  price  paid  and  interest  to  Agreement  for 

be  parted  with:  Dolling  v.  Evans,  15  W.  R.  394;  but  if  the  ^JIJ^^^^ 

consideration   can  be  collected  or   fairly   inferred   from   the 

instrument    it    will    sufUce:    Hatoes  v.   Armstrong,   1    Bing. 

(N.  C.)    761;  Jarvis  v.   Wilkins,  7  M.  &  W.  410;  as  where 

the  agreement  did  not  expressly  mention  the  date  of  com-  DaUofeom-. 

mencement,  but  contained  a  reference  to  circumstances  from 
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29  Car.  II.  c. 
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which  the  date  could  be  clearly  ascertained:  Phelan  v.  Ted- 
cast  ICy  15  L.  R.  Ir.  169;  Erskine  v.  Armstrong y  20  L.  R.  Ir. 
296;  Humphery  v.  Conyheare,  80  L.  T.  40;  see  also  R^quisitet 
of  a  valid  leasee  ante  p.  11;  and  where  the  date  of  com- 
mencement was  omitted  from  the  memorandum  but  agreed 
to  verbally  at  the  time  and  subsequently  in  letters  between 
the  parties,  this  was  sufficient:  White  v.  Hay,  72  L.  T.  281; 
but  the  date  of  commencement  must  in  some  way  appear  from 
the  documents:  White  v.  McMahon,  18  L.  R.  Ir.  460;  Clarke 
V.  Fuller,  16  C.  B.  (N.  S.)  24;  Doe  d.  Wood  v.  Clarke,  7  Q.  B. 
211;  14  L.  J.  Q.  B.  233;  CarticHght  v.  Millar,  36  L.  T.  398; 
Wood  V.  Aylward,  68  L.  T.  662;  Oxford  Corporation  v.  Crow, 
(1893)  3  Ch.  535;  but  cf.  Nesham  v.  Selhy,  L.  R.  7  Ch.  406; 
and  there  is  no  inference  that  the  term  is  to  commence  from 
the  date  of  the  agreement  in  the  absence  of  language  point- 
ing to  that  conclusion:  Marshall  v.  Berridge,  19  Ch.  D.  233 
over-ruling  Jaqties  v.  Millar,  6  Ch.  D.  153;  applied  in  In  re 
Lander  and  Bagley's  contract,  (1892)  3  Ch.  41;  see  also  J/oy 
V.  Thomson,  20  Ch.  I).  705. 

The  duration  of  the  proposed  term  should  also  appear: 
Fitzmaurice  v.  Bayley,  9  H.  L.  C.  78;  Verland^  v.  Codd, 
Turn.  &  R.  352. 

Moreover,  the  agreement  must  contain  the  names  of  both 
parties:  Charlewood  v.  Bedford,  1  Atk.  497;  Champion  v. 
Plummer,  1  B.  &  P.  (N.  R.)  262;  Wheeler  v.  Collier,  1  Moo. 
&  M.  123;  Allen  v.  Bennett,  3  Taunt.  173;  Boyce  v.  Oreene, 
Batty  608;  Williams  v.  Jordan,  6  Ch.  D.  517;  Carr  v.  Lynt^ 
(1900)  1  Ch.  613;  and  where  a  memorandum  was  signed  by 
the  lessee,  but  the  name  of  the  lessor  did  not  appear  in  any 
part,  a  letter  written  by  the  lessee  subsequently  to  the 
memorandum  referring  to  the  lessor  by  name  was  held  suffi- 
cient: Warner  v.  Willington,  3  Drew.  623;  25  L.  J.  Ch.  662; 
and  the  envelope  containing  the  letter  may  be  read  with  the 
letter  to  satisfy  the  statute:  Pearce  v.  Gardner,  (1897) 
1  Q.  B.  888. 

The  terms  of  the  agreement  may  be  extracted  from  letters 
written  subsequently  to  the  agreement  and  referring  to  it: 
Fitzmaurice  v.  Bayley,  9  H.  L.  C.  78;  Verlander  v.  Codd, 
Turn.  &  R.  352;  Ryrie  v.  Cruikshank,  17  N.S.W.  195;  see 
also  Smith  v.  Surman,  9  B.  &  C.  561;  and  this  although  the 
subsequent  letter  contain  a  repudiation  of  the  contract  after 
setting  out  its  terms:  Buwton  v.  Rust,  L.  R.  7  Ex.  1,  279; 
Shippey  v.  Derrison,  5  Esp.  190;  Jackson  v.  Lowe,  1  Bing.  9; 
Saunderson  v.  Jackson,  2  B.  &  P.  238;  but  the  agreement  and 
letters   cannot   be   connected   by   parol   evidence:    See  Clinam 
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V.  Cooke,  1  Sch.  &  Lef.  22;  Clerk  v.  Wright,  1  Atk.  12 ;  29  Caii.  n.  c. 
WAaiZey  v.  Bagnal,  1  Bro.  P.  C.  345 ;  see  also  Kronheim  v.  ^  ®'  ** 
Johnson,  7  Cli.  D.  60.  As  to  correspondence  between  the 
parties:  See  note  (c)  to  s.  1,  supra.  It  taatters  not  out 
of  how  many  different  papers  the  agreement  is  collected 
CO  long  as  parol  evidence  is  not  required  to  connect  them: 
Jackson  v.  Lowe,  1  Bing.  9;  Birkmcyr  v.  Darnell,  1  Smith 
Li-  C.  (11th  ed.)  299,  and  notes  thereto;  of.  Baumann  v. 
James,  L,  R.  3  Ch.  508;  Braunheck  v.  Mercantile  Building 
Co.,  9  N.S.W.  9;  but  parol  evidence  may  be  given  to  identify 
documents  referred  to  in  another  document:   Clinan  v.  Cooke, 

1  Sch.  &  Lef.  at  33;  as  where  after  a  verbal  agreement  for 
a  lease  to  the  plaintiff  «  draft  was  furnished  by  the  latter's 
solicitor  to  the  defendant's  solicitors  and  returned  by  them 
approved  of  for  the  defendant,  and  the  defendant  subse- 
quently wrote  complaining  that  the  lease  had  not  been 
engrossed,  it  was  held  that  parol  evidence  was  admissible 
to  show  there  was  such  a  draft  and  thus  to  connect  it  with 
the  letter:  Craig  v.  Elliott,  16  L.  R.  Ir.  257;  see  also 
Powell  V.  Dillon,  2  Ball  &  B.  416;  and  cf,  Jackson  v.  Oglander, 

2  H.  &  M.  465.  As  to  draft  lease  corrected  by  counsel:  See 
Lowther  v.  Carill,  1  Vern.  221. 

Where  in  an  agreement  for  a  lease,  there  was  a  term  that  "  Rent  to  be 
the  rent  should  be  paid  at  the  usual  time  as  agreed  upon,  ^ »  ***"^ 
the  meaning  was  not  that  the  rent  should  be  paid  yearly, 
but  that  the  contemporaneous  or  subsequent  conduct  of  the 
parties  might  be  adduced  to  show  that  the  rent  became  pay- 
able at  an  earlier  date:  Gore  v.  Lloyd,  13  L.  J.  Ex.  366;  12  M. 
A  W.  463. 

The  memorandum  may  be  contained  in  letters  to  third  Jjetten,  etc.,  to 
parties:  Welford  v.  Beazeley,  3  Atk.  503;  Owen  v.  Thomas,  ^^^'^  ^'*^' 
2  Myl.  &  K.  453;  Rose  v.  Cunninghame,  11  Ves.  550;  Fowle 
V.  Freema/n,  9  Ves.  351;  Hartly  v.  Wilkinson,  Mew's.  Dig. 
Vol.  viii,  col.  758;  but  the  letter  must  recognise  the  contract: 
Cooper  V.  Smith,  15  East  103;  and  the  bare  entry  of  a  steward 
in  his  lord's  contract  book  with  his  tenants,  is  not  evidence 
of  itself  that  there  is  an  agreement:  Charlewood  v.  Bedford, 
1  Atk.  497. 

A    proposal    by    letter    acceded    to   by    parol,    is    sufficient  Parol  aeetp- 
against  the  proposer:  Warner  v.  Willington,  25  L.  J.  Ch.  662;  '*"^* 
Smith  v.  Neale,  26  L.  J.  C.  P.  143. 

Where  a  contract  is  binding  on  one  party  to  it  by  the  SvbtetuiiU 
Statute,  any  subsequent  note  signed  by  the  other  is  sufficient  '**'**** 
to  bind  him,  if  it  contains  the  terms  or  refers  to  any  other 
writing  that  does  so:  Dohell  v.  Hutchinson,  3  A.  &  E.  355. 
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20  Cae.  n.  0. 
8.  8.  4. 

Part 
farcMAU, 

Wai90r. 


Signing — whai 


Same  in  ftodtf 
of  in$lrument. 


If  part  of  a  parol  agreement  be  unenforceable  ui 
Statute  the  whole  of  it  is:   Chater  v.  Becket,  7  T. 
see  also  Forquet  v.  Moore,  7  Ex.  870. 

Where  the  Statute  requires  a  contract  to  be  in 
it  can  be  wholly   waived  by  parol  but  not   partial! 
V.  Nugent,  5  B.  &  Ad.  58;  Marshall  v.  Lynn,  6  M.  & 
see  also  Vezey  v.  Raskleigh,  (1904)   1  Cli.  634. 

(f)    Signing:   There  must  be  a  signing  either  b] 
signature  of  the  name  or  something  intended  by  th< 
to  be  equivalent  to  a  signature:  Ogilvie  v.  Foljamhe, 
53;  such  as  a  mark  by  a  marksman:  Belhy  v.  Selby, 
2;  Baker  v.  Dening,  8  A.  &  E.  94;  Dyas  v.  Stafford, 
It.   520;    or   by   a   printed   signatuft:    Schneider   v. 
2  M.  &  S.  286;   2  B.  &  P.  289;   Saunderaon  v.  Jai 
B.  &  P.  238;   Tourret  v.  Cripps,  48  L.  J.  Ch.  567; 
Pitts  Y.  Beckett,  13  M.  &  W.  743;  or  it  seems  by 
In  re  Bletoitt,  5  P.  D.  116;  Chichester  v.  Cobb,  14  L. 
but  cf>  Sweet  v.  Lee,  3  M.  &  G.  452;  or  by  instruct 
a  telegram:   Godwin  v.  Francis,  L.  R.  5  C.  P.  295; 
McBlain  v.  Cross,  25  L.  T.  804.       A  signature  in   j 
not  necessarily  deliberative  and  may  be  equally  bin 
the  party  making  it  as  the  signature  if  written  in 
manner  would  be:  Lucas  v.  James,  18  L.  J.  Ch.  329; 
at  419. 

It    is   not   necessary   that   the   full   name   should 
"The    City    Mutual    Life"    was    held    sufiicient    to 
"  The  City  Mutual   Life  Assurance  Society,   Limited ' 
rick  v.  City  Mutual    etc,  18  N.S.W.  Eq.  128.       "  Yoi 
tionntc    mother"    is   not   sufficient:    Selhy   v.   Selby, 
2.       As  to  notes   written   in   the  third  person  as  *' 
proposes  etc.":  See  M orison  v.  Tumour,  18  Ves,  175. 
must  be  a  signature  or  something  intended  to  be  eqi 
thereto  even  though  the  party  wrote  all  the  agreeme 
self  but  did  not  sign  it:  Sclhy  v.  Helby^  supra;  and  i 
circumstance  of  the  name  of  the  party  being  written 
self  in  the  body  of  the  agreement  is  not  enough:   S 
Moore,   I   Cox  219;    Hawkins  v.   Holmes,    I   P.  Wms 
although  an  agreement  in  the  handwriting  of  the  p4 
ginning  "  I,  A.  B.   do  agree,  etc.,"  and  not   signed 
cient:  Knight  v.  Crock  ford,  1  Esp.   190;  Bleakeley  v. 
11  Sim.  150;  Lobb  v.  Stanley,  5  Q.  B.  574;  Durrell  v, 
1  H.  &  C.  174;  31  L.  J.  Ex.  337. 

Provided  the  name  is  inserted  so  as  to  authentic 
instrument,  it  is  a  sufficient  signature,  in  whatever 
is  foimd:   Ogilvie  v.  Foljambe,  3  Mer.  53;   Cat  on   v. 
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L.  R.  2  H.  L.  127;  L.  R.  1  Ch.  148;  and  see  Probert  v.  Parker,  2»Cam.ILc. 
2  Ru99.  &  M.  625;  Johnson  v.  Dodgson,  2  M.  &  W.  653;  **  "*  *' 
but  cf,  Jones  v.  Victoria  Dock  Co.,  2  Q.  B.  D.  314;  Eley  T. 
Positive  Government  Co.,  1  Ex.  D.  20,  88.  If  the  instru- 
ment clearly  contemplates  on  its  face  a  further  signature,  as 
where  after  reciting  the  names  of  the  parties  in  the  com- 
mencement, it  concluded  "  as  witness  our  hands,"  without 
being  followed  by  any  name  or  signature,  it  is  not  sufficient: 
Hubert  v.  Treherne,  3  M.  &  (J.  743;  and  see  /?.  v.  Tait,  28 
L.  J.  Q.  B.  173.  It  then  becomes  a  question  for  the  jury 
whether  the  party  intended  to  be  bound  by  the  agreement 
as  it  stood  or  had  refused  to  complete  it:  Johnson  v.  Dodgson, 
supra;  or  intended  it  as  a  proposal  subject  to  revision: 
Knight  v.  Crockfoi'dy  supia. 

The  mere  altering  n  draft  is  not  signing:  Hawkiyis  v.  Making  altera- 
Holmes,  1  P.  Wms.  770;  Saunderson  v.  Jackson,  2  B.  &  P. '**^  *^ 
238;  so  where  both  parties  gave  instructions  to  an  attorney 
to  prepare  a  document  and  the  defendant  delivered  signed 
particulars  as  instructions,  there  was  not  a  sufficient  com- 
pliance: Cooke  V.  Toombs,  2  Anst.  420;  see  also  Lea  v.  Barber, 
2  Anst.  425n.  The  signature  to  the  draft  agreement  by  a  ^^'^^^ 
principal  preceded  by  the  word  "  approved  "  seems  sufficient : 
Metropolitan  Ry,  Co.  v.  Brogden,  2  A.  C.  66'6;  but  a  letter 
to  a  solicitor  enclosing  and  referring  to  a  draft 
conveyance  which  embodied  the  agreement  is  not  suffi- 
cient: Munday  v.  Asprey,  13  Ch.  D.  855;  nor,  it  seems,  is 
the  signature  of  a  solicitor  approving  a  draft  binding  on  his 
client:  Thombury  v.  Bevill,  1  Y.  &  C.  C.  C.  554:  tSee  also 
Smith  V.  Webster.  3  Ch.  D.  49;  Foster  v.  Umcland,  30  L.  J. 
Ex.  396;  7  H.  &  X.  103;  see  also  note  (h),  infra;  and 
Griffiths  V.  Humber,    (1899)    2  Q.  B.  414. 

A  signature  by  a  person  mentioned  in  the  memorandum  as  signing  at 
a  contracting  party  though  he  profess  to  sign  only  as  a  ^*^**^**' 
witness  is  sufficient  if  he  be  cognisant  of  the  contents: 
Coles  V.  Trecothick,  9  Ves.  248;  and  see  OosbeU  v.  Archer, 
2  A.  &  E.  500;  Harding  v.  Orel  horn,  1  Esp.  57;  but  see  Wei- 
ford  V.  Beazeley,  3  Atk.  503;  Blore  v.  Sutton,  3  Mer,  237; 
and  where  by  memorandum  of  agreement  the  plaintifT  agreed 
to  let  premises  for  five  years,  *'  the  tenant "  to  pay  certain 
rent,  and  only  the  plaintiff's  name  appeared  in  the  memo- 
randum, but  it  was  signed  by  the  plaintiff  and  defendant, 
it  was  held  that  it  could  not  reasonably  be  inferred  that  the 
defendant  signed  the  agreement  in  any  other  capacity  than 
that  of  tenant  and  the  agreement  was  valid:  Htokell  v.  "Niven, 
61  L.  T.   18. 
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29  OAK.  n.  r. 
3.  8.  4. 

Onlif  signed  by 
one  party. 


Ayeni — hew 
autkoriied. 


Third  p(»ty. 


Bvidenee. 


Solieitor. 


Auctioneer. 


(g)  To  be  charged  thcreicith:  ITiough  only  signed 
party  charged  the  agreement  nmy  be  enforced  by  th€ 
Egcrton  v.  Mathews^  6  East  307;  Allen  v.  Bennett,  3 
169;  Martin  v.  Mitchell,  2  Jac.  &  W.  426;  see  also 
V.  Gray,  2  Ch.  Ca.  164;  Hcivn  v.  8lade,  7  Ves.  265;  La 
V.  Bryant,  2  Bing.  (N.  C.)  735;  Street  v.  Lee,  3  3 
462n  (a)  ;  Coach  v.  Goodman,  2  Q.  B.  580;  Smith  v 
2  C.  B.  (N.  S.)  67;  Beusa  v.  Picksley,  L,  R.  1  Ex.  3- 
if  the  agreement  is  signed  by  one  party  only  the  o 
filing  a  statement  of  claim  for  specific  performance 
it  binding  on  himself:  Martin  v.  Mitchell,  supra;  bui 
whether  when  an  agreement  has  been  signed  by  ow 
only  he  is  at  liberty  to  recede  from  it  until  the  otbe 
has  done  something  to  bind  himself:  76. 

(h)  Agent:  The  agent's  authority  need  not  be  in  ii 
Emmerson  v.  Heelis,  2  Taunt.  48;  Coles  v.  Trecothiek, 
250;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  31;  and  see  8t 
y.  Johnson,  1  Esp.  101 ;  a  subsequent  recogniticm 
authority  is  sufficient:  Maclean  v.  Dunn,  4  Bing.  722 
hell  y.  Archer,  2  A.  &  E.  500;  but  the  agent  cannot 
his  authority,  though  the  principal  may  confirm  and 
himself  liable:  Blore  v.  Sutton,  3  Mer.  237.  The  agei 
be  a  third  party:  Wright  y.  Dannah,  2  Camp.  203;  8 
y.  Brandt,  L.  R.  6  Q.  B.  720;  cf.  also  Farebrother 
mons,  5  B.  &  Aid.  333.  Where  the  signature  is  not  ex 
as  that  of  an  agent,  parol  evidence  of  the  agency  i 
given:   Wilson  v.  Hart,  7  Taunt.  295. 

As  to  a  solicitor  signing  draft:  See  Thombury  y. 
1  Y.  &  C.  C.  C.  654;  Smith  t\  Webster,  3  Ch.  D.  4 
n.  (f),  supra  p.  361.  A  person  in  treaty  for  taking 
stated  in  a  letter  to  the  o^vner  that  he  had  authori 
solicitors  to  settle  the  terms  of  the  agreement.  Th< 
sequently  sent  the  owner  a  draft  signed  by  them  statii 
their  client  had  approved  of  its  provisions.  The 
refused  to  sign  or  acknowledge  it.  It  was  held  tl 
solicitors  were  agents  and  that  an  alteration  by  the 
in  the  terms  of  the  agreement,  but  not  insisted  on  b 
did  not  vitiate  the  contract:  Joliffe  v.  Blumberg,  19  W. 

The  act  of  an  auctioneer  in  putting  down  the  ni 
the  vendee  seems  to  be  sufficient  to  satisfy  the  stat 
being  tlie  agent  for  both  parties:  Emmerson  v.  Ht 
Taunt.  48;  and  see  Ken  worthy  v.  Schofield,  2  B.  &  ( 
Laythoarp  v.  Bryant,  2  Bing.  (N.  G.)  735;  but  cf. 
master  v.  Harrop,  7  Ves.  341,  which  was  a  decision 
contrary. 
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The  signature  of  an  authorised  agent's  clerk,  though  ap-  29 
proved  of  by  the  agent  and  in  the  ordinary  course  of  busi-  ' ' 
iiess  is  not  sufficient:  Blore  v.  Sutton,  3  Mer.  237;  and  see 
Goshell  V.  Archer,  2  A.  &  E.  500;   but  cf.  Bird  v.  Boulter, 
4  B.  &  Ad.  443;  Peirce  v.  Corf,  L.  R.  9  Q.  B.  210,  215. 

A  minute  of  a  contract  entered  in  accordance  with  the  Ch 
Companies  Act  and  signed  by  the  chairman  is  sufficient:  Jones  ^' 
V.    Victoria   Graving  Dock   Co,,   2   Q.   B.    D.   314.    See   also 
Griffiths  v.  Humher,   (1899)   2  Q.  B.  414. 

The  agent's  authority  may  be  countermanded  at  any  time  Te 
before  the  memorandum  is  signed  by  him:  Farmer  v.  Robin-  ^* 
son,  2  Camp.  339;  and  terminates  on  the  death  of  the  prin- 
cipal: Carr  t.  Levingston,  35  Beav.  41. 
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CHAPTER  VI.  WTi,'^''' 

11  GEO.  II  C.  19. 

An  Act  for  the  more  effectual  securing  the 
payment  of  Rents  and  preventing  Frauds 
by  Tenants. 

As  to  how  far  this  Act  can  be  applied  in  New  South 
Wales:  See  Introduction  to  Chapter  IV,  ante.  Some  of  its 
provisions  have  undoubtedly  "always  been  supposed  to  be 
*' in  force  and  been  acted  upon  and  adopted:"  See  Olas8on  parUin  forc$, 
V.  Egatif  infra.  Moreover,  s.  4  has  been  held  to  apply  to 
Queensland  by  virtue  of  s.  24  of  9  Geo.  IV  c.  83:  Barrett 
V.  Att9tin,  8  Q.  L.  J.  157.  Other  sections  have  also  been 
considered  in  a  number  of  Australian  cases  which  are  noted 
hereafter  under  the  respective  sections.  Here  it  is  only 
necessary  to  mention  Olaaaon  v.  Egan,  6  S.  C.  R.  85,  (1866). 
In  that  case  Stephen,  C.J.,  in  giving  judgment  said:  "  I  think 
'  that  certain  parts  of  the  statute,  (11  Geo.  II  c.  19),  are 
"  not  in  force,  and  that  in  lieu  of  them  there  are  certain 
"provisions  in  the  15  Vic.  No.  11.  But,  in  my  opinion  cer- 
"  tain  parts — and  among  them  this  21st  section — are  in  force. 
"The  19th  section  has  been  acted  upon  in  a  great  number 
"of  cases  during  the  last  thirty  years.  So  also  has  the 
"  18th  section.  .  .  .  The  12th  section.  .  .  ,  and  the 
"  13th  section.  .  .  .  have  always  been  supposed  to  be 
"  in  force  and  been  acted  upon,  and  adopted.  I  do  not  see 
"any  reason  why  this  2l8t  section  should  not  be  considered 
"  to  be  in  the  same  position.  In  aid  of  this  construction 
"there  is  the  24th  section  of  the  Constitution  Act,  9  Geo. 
"IV  c.  83,  (see  ante,  p.  327).  If  by  imiversal  usage  a 
"particular  statute  has  been  adopted,  such  statute  must 
"be  considered  suitable  to  the  circumstances  of  the  people 
"adopting  it." 

See  also  Introduction  to  Chapter  IV,  ante,  and  Note  on 
Distress,  ante  p.  96. 

Whereas  the   several   laws  heretofore  made   for  Powen  of  und- 
the  better  security  of  rents  and  to  prevent  frauds  and  sen. 
committed  by  tenants  have  not  proved  suflScient  to 
obtain  the  good  ends  and  purposes  designed  thereby, 
but  rather  the  fraudulent  practices  of  tenants  and 
the  mischief  intended  by  the  said  acts  to  be  preven- 
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11  oio.  n.  c.    ted  have  of  late  years  increased  to  the  great  loss  and 
*  '  damage   of  their  lessors  or  landlords:   for   remedy 

whereof  may  it  please  Your  Most  Excellent  Majesty 
that  it  may  be  enacted  and  be  it  enacted 
by  the  King's  Most  Excellent  Majesty  by  and 
with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  from  and  after  the  24th  day 
of  June,  in  the  year  of  Our  Lord  one  thousand  seven 
hundred  and  thirty  eight,  in  case  any  tenRnt  or  ten- 
ants, lessee  or  lessees  for  life  or  lives,  term  of  years, 
at  will,  sufferance  or  otherwise,  of  any  messuage 
lands,  tenements  or  hereditaments  upon  the  demjpe 
or  holding  whereof  any  rent  is  or  shall  be  reserved^ 
due  or  made  payable,  shall  fraudulently  or  clande- 
stinely (b)  convey  away  or  carry  off  or  from  such 
premises,  his,  her,  or  their  goods  or  chattels,  to  pre- 
vent the  landlord  or  lessor,  landlords  or  lessors,  from 
distraining  the  same  for  arrears  of  rent  so  reserved, 

Dhtnss.  due,  or  made  payable:  it  shall  and  may  be  lawful  to 

and  for  every  landlord  (c)  or  lessor,  landlords  or 
lessors,  within  that  part  of  Great  Britain  called  Eng- 
land, dominion  of  Wales,  or  the  town  of  Berwick- 
upon-Tweed,  or  any  person  or  persons  by  him,  her, 
or  them,  for  that  purpose  lawfully  empowered,  with- 
in the  space  of  thirty  days  next  ensuing  such  con- 
veying away  or  carrying  off  such  goods  (d)  or  chat- 
tels as  aforesaid,  to  take  and  seize  such  goods  and 
chattels,  wherever  the  same  shall  be  found,  as  a  dis- 
tress for  the  said  arrears  of  rent  (e)  and  the  same  to 
sell,  or  otherwise  dispose  of,  in  such  manner  as  if  the 
said  goods  and  chattels  had  actually  been  distrained 
by  such  lessor  or  landlord,  lessors  or  landlords,  in 
and  upon  such  premises  for  such  arrears  of  rent: 
any  law,  custom,  or  usage  to  the  contrary  in  any- 
wise notwithstanding  (f). 
*    (a)  As  to  whether  this  section  can  be  applied  in  K.S*W.: 
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See  ante,  p.  327:  and  Hutchinson  v.  BumelL  7  S.  C.  R.  64,  llGio.  n.  o. 

10  Bl 

where  a  plea  of  justification  under  this  section  was  on  de-     '  *  ' 
murrer  held  good.       See  also  Crowley  v.  Apted,   14  N.S.W. 
146,  where  the  second  plea  was  based  on  this  section.       Cf. 
s.  2  of  8  Anne  c.  14,  ante  p.  338. 

As  to  power  of  constable  to  detain  vehicles  which  he  be- 
lieves are  being  used  to  remove  goods  to  evade  payment  of 
rent:  See  s.  38  of  No.  5  of  1901,  (Police  Oflfences  Act),  ante 
p.  290. 

(b)  Fraudulently    or    clandestinely:  The    words  of    this  FrauduUnay 
sUtute  are  in  the  disjunctive  and  it  applies  to  all  cases  where  '^^^'^^V' 
a  landlord  is  turned  over  to  the  barren  right  of  bringing  an 

action  for  his  rent;  and  therefore  where  a  tenant  openly  and 
by  daylight,  and  even  with  notice  to  his  landlord,  removed 
his  goods  without  leaving  sufficient  on  the  premises  to  satisfy 
the  rent  then  due,  and  the  landlord  followed  and  distrained 
the  goods;  it  was  held  that  although  the  removal  might  not 
be  clandestine,  yet  if  it  was  fraudulent  the  landlord  was 
justified  under  the  statute:  Opperman  v.  Smith,  4  D.  &  R. 
33;  see  also  Bach  v.  Meats,  5  M.  &  S.  200;  Stanley  v.  Whar- 
ton, 9  Price  301 ;  Lister  v.  Brown,  1  C.  &  P.  121 ;  3  D.  &  R. 
501  i  over-ruling  Watson  v.  Main,  3  Esp.  15.  The  question 
whether  the  removal  is  fraudulent  is  for  the  jury:  John  v. 
Jenkins,  1  C.  &  M.  227;  cf,  Davy  v.  Davy,  1  Ch.  Ca.  144. 
The  mere  removal  when  rent  is  in  arrear  is  not  of  itself 
fraudulent;  the  landlord  must  also  show  that  the  removal 
was  to  avoid  distress:  Parry  v.  Duncan,  7  Bing.  243;  Inkop 
V.  Morcchurch,  2  F.  &  F.  501;  CHllham  v.  Arkwright,  16  L.  T. 
88.  Where  a  tenant  having  held  over  after  notice  to  quit, 
and  being  at  issue  with  the  landlord  as  to  the  amount  of 
rent  due,  removed  his  goods  in  the  middle  of  the  day  in  the 
presence  of  the  landlord  and  neighbours,  there  being  no  evi- 
dence of  concealment  except  that  the  tenant  gave  no  notice 
of  his  intention  to  remove  the  goods,  it  was  held  that  there 
was  no  evidence  to  support 'a  conviction  for  clandestinely  re- 
moving the  goods:  Ex  parte  Wonders,  18  W.  N.  153. 

(c)  Landlord:  The  statute  only  applies  where  there  is  a  Landlord. 
reversion  or  an  interest  vested  in  the  lessor  at  the  termina- 
tion of  the  lease;  and  here  there  was  no  reversion:  Pluck  v. 
Digges,  2  Dow.  &  C.  180;  Ashmore  v.  Hardy,  7  C.  &  P.  501; 
Angell  v.  Harrison,  17  L.  J.  Q.  B.  25. 

A  landlord  is  not  justified  in  following  and  seizing  after  where  tenancy 
the  expiration  of  the  tenancy  and  after  the  tenant  has  given  «?P»'**- 
up  possession,  goods  which  have  been   fraudulently  removed 
from  the  demised  premises  for  the  purpose  of  defeating  his 
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li^GBo.  n.  0.     right  to  distrain,  either  at  common  law  or  under  8  Anne  e. 

10  8   1 

'   '   '  14,  88.  6  and  7,   {ante  p.  340) ;  and  it  is  a  condition  of  Uk 

latter  statute  in  order  to  make  it  applicable  that  the  tenant 
must  be  in  actual  possession:  Orey  v.  Btait,  11  Q.  B.  D.  06S. 
Cf,  s.  55  L.  &  T.  Act,  ante  p.  144. 
OccdtwUkin  (d)   Goods:  This  statute  only  applies  to  the  goods  of  tt» 

thsAei.  tenant  and  not  to  those  of  a  stranger:   Thornton  v.   Adawts, 

5  M.  &  S.  38;  nor  does  it  extend  to  an  under-tenant  removing 
goods  to  avoid  the  distress  of  a  landlord  on  his  immediate 
tenant:  Postman  v.  Harrell,  6  C.  &  P.  225;  Bennett's  ea^, 
2  Stra.  787;  Fletcher  v.  Marillier,  9  A.  &  E.  457. 

The  assignees  of  a  bankrupt  adopting  a  demise  to  him 
were  held  to  be  tenants  within  this  section:  Welch  v.  Mytrs, 
4  Camp.  368;  see  Bankruptcy  Act,  ante  p.  216.  But  the 
statute  only  applies  to  the  goods  of  the  tenant  and  does  not 
apply  where  the  goods  have  become  by  the  execution  of  a 
bill  of  sale  by  the  tenant,  the  property  of  the  bill  of  sale 
holder:  Tomlinson  v.  Consolidated  Credit  Corporation,  24 
Q.  B.  D.  135;  see  also  Bills  of  Sale  Acts,  ante  p.  225. 
ColoufiM*  pot'  ^  tenant  being  in  insolvent  circumstances  sold  his  goods 
$e9»i<m.  by  auction,  his  son  being  the  principal  purchaser.       The  son 

permitted  the  things  purchased  by  him  to  remain  on  the 
farm  nearly  two  years,  during  which  time  the  receipts  for 
rent  were  still  given  in  the  father's  name.  To  avoid  a  dis- 
tress the  son  removed  the  goods  to  his  own  house.  The  land- 
lord followed  and  took  them:  Held  in  an  action  by  the  son 
that  it  lay  on  him  to  show  his  property  in  the  goods,  and 
in  such  circumstances  possession  alone  was  not  sufficient  to 
maintain  an  action  of  trespass:  Whitehead  v.  Fisher,  3  L.  J. 
(O.  S.)  K.  B.  45;  see  also  Bach  v.  Meats,  5  M.  &  S.  200.  A 
colourable  possession  by  a  servant  of  the  tenant  will  not  de- 
prive the  landlord  of  his  remedy  on  the  statute:  Esg  parte 
Pilton,  1  B.  &  Aid.  369. 
Property  in  A  distrainor  gains  neither  a  general  nor  a  special  pro- 

^  '  perty  in  the  goods,  nor  even  possession,  and  cannot  maintain 
trover  or  trespass  in  respect  of  them,  but  may  sue  for  pound 
breach:  Hopkins  v.  Kong  Lee,  14  A.  L.  T.  41,  (Vict.).  See 
also  King  v.  England,  4  B.  &  S.  782;  33  L.  J.  Q.  B.  145;  note 
(c)  to  s.  37  (1)  of  L.  &  T.  Act,  ante  p.  117. 
Rent  due.  (e)    Rent:   To  justify  a  distress  under  this  Act  the  re- 

moval must  have  taken  place  after  the  rent  became  due: 
Watson  V.  Main,  3  Esp.  15;  Rand  v.  Vaughan,  1  Bing.  (N.  C.) 
767;  Fumeaux  v.  Fotherby,  4  Camp.  136;  Poole  v.  Longue- 
vill,  2  Saund.  284  b.;  Northfield  v.  Nightingale,  1  L.  J.  K.  B. 
219;   Watts  v.  Thomas,  1  Jur.  719.       In  Dibble  t.  Botoaier, 
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2  E.  &  B.  564,  it  was  held  that  the  rent  being  due  and  pay-  ii  Geo.  II.  c. 

19    88    1    ** 

able  on  the  quarter  day,  the  landlord  was  justified  in  fol-     *     '   "" 
lowing   and   distraining   the  goods  within   thirty   days   after 
their  removal. 

It  seems  that  the  landlord  has  no  right  under  this  sec- 
tion  to  distrain  goods  removed  from  the  premises  for  rent 
due  subsequent  to  the  removal:  John  v.  Jenkins,  1  C.  &  Al. 
227j  2  L.  J.  Ex.  83.  Where  there  was  an  agreement  for  a 
lease  which  stipulated  that  a  lease  should  be  executed  con- 
training  certain  covenants  and  reserving  a  certain  fixed  rent,  Tenancy  at 

W%U TCiA  fiXtd. 

and  there  was  entry  into  possession  under  the  agreement,  but 
no  lease  was  executed,  a  removal  of  goods  by  the  tenant  to 
avoid  distress,  he  having  remained  a  quarter  in  possession 
entitled  the  landlord  to  follow  and  seize  the  goods  under  this 
section,  the  tenancy  being  a  tenancy  at  will  at  a  fixed 
reserved  rent  for  which  the  landlord  was  entitled  to  dis- 
train: Anderson  v.  Midland  Ry.  Co,,  3  E.  &  E.  614;  30  L.  J. 
Q.  B.  94. 

(f)  Justification-.  The  plea  of  justification  in  an  action  PUaofjuHi- 
for  taking  goods  must  be  special,  as  s.  21  does  not  apply  to  '"^*^"- 
such  a  case:  Furneaux  v.  Fotherhy,  4  Camp.  136;  Spencer 
V.  Harrison,  2  Car.  &  K.  429;  Vaughan  v.  Davis,  1  Esp.  257; 
Angell  v.  Harrison,  17  L.  J.  Q.  B.  25;  Fletcher  v.  Marillier, 
9  A.  &  E.  467;  Williams  v.  Roberts,  7  Ex.  618;  Postman  v. 
Barren,  6  C.  &  P.  225;  Ashcroft  v.  Bourne,  3  B.  &  Ad,  at 
690;  but  a  plea  of  not  guilty  under  s.  21,  infra,  is  a  good 
plea  to  an  action  by  a  landlord  under  s.  3,  infra,  for  assist- 
ing a  tenant  in  the  fraudulent  removal  of  goods:  Jones  v. 
Williams,  4  M.  &  W.  375;  see  also  11  A.  &  E.  643;  Hutchin- 
son V.  Bumell,  7  S.  C.  R.  64;  Ashcroft  v.  Bourne,  supra, 

2.  Provided  always,  That  no  landlord  or  lessor,  Proviso  for 
or  other  person  entitled  to  such  arrears  of  rent,  shall  privy  to  fraud. 
take  or  seize  any  such  goods  or  chattels  as  a  distress 
for  the  same,  which  shall  be  sold  bona  fide  and  for  a 
valuable  consideration  before  such  seizure  made,  to 
any  person  or  persons  not  privy  to  such  fraud  as 
aforesaid:  anything  herein  contained  to  the  contrary 
notwithstanding. 

Tliere  is  no  decision  that  this  section  can  be  applied  in 
N.S.W.;  but  see  ante,  p.  327.  Cf.  s.  3  of  8  Anne  c.  14, 
ante  p.  338.  See  Bach  v.  Meats,  5  M.  &  S.  200;  infra 
p.  373,  and  Tomlinson  v.  Consolidated  Credit  Corporation, 
24  Q.  B.  D.  131 ;  supra  p.  370. 
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(a.) 


Penalty. 


iiGEo.  II.  c.  3.  And  to  deter  tenants  from    such    fraudulent 

19  B  3 

Fraudulent  re-  couveying  away  their  goods  and  chattek,  and  otJiers 
ing^theret^*"  from  wilfuUy  aiding  or  assisting  therein,  or  con- 
cealing the  same  (b) :  be  it  further  enacted  by  the 
authority  aforesaid,  That  from  and  after  the  said 
24th  day  of  June,  if  any  such  tenant  or  lessee  shall 
fraudulently  remove  and  convey  away  his  or  her 
goods  or  chattels  as  aforesaid,  or  if  any  person  or 
persons  shall  wilfully  and  knowingly  aid  or  assist 
(c)  any  such  tenant  or  lessee  in  such  fraudulent  con- 
vening away  or  carrying  off  of  any  part  of  his  or  her 
goods  or  chattels,  or  in  concealing  (d)  the  same:  all 
and  every  person  and  persons  so  offending,  shall  for- 
feit and  pay  to  the  landlord  or  landlords,  lessor  or 
lessors,  from  whose  estate  such  goods  and  chattels 
were  fraudulently  carried  off  as  aforesaid,  double 
the  value  of  the  goods  (e)  by  him,  her,  or  them  re- 
spectively carried  off  or  concealed  as  aforesaid :  to  be 
recovered  by  action  of  debt  in  any  of  His  Majesty's 
Courts  of  Record  at  Westminster,  or  in  the  Courts 
of  Session  in  the  Counties  Palatine  of  Chester,  Lan- 
caster, or  Durham  respectively,  or  in  the  Courts  of 
Grand  Sessions  in  Wales,  wherein  no  essoin,  protec- 
tion or  wager  of  law  shall  be  allowed,  nor  more  than 
one  imparlance  (f). 

(a)  As  to  whether  this  section  can  be  applied  in  N.S,W.: 
See  supra,  p.  367,  and  Introduction  to  Ch.  IV,  ante.  Vf. 
Tomlinaon  v.  Consolidated  etc.  Corporation,  supra. 

(b)  Concealing  the  same:  In  an  action  against  a  tenant 
for  fraudulently  removing  bis  goods  to  avoid  a  distress  for 
rent,  it  is  not  necessaiy  to  show  an  actual  participation  in 
the  act  if  the  removal  was  with  his  privity:  Lister  v.  Brown^ 
3  D.  &  R.  501;  1  C.  &  P.  121;  nor  is  it  necessary  to  prove 
that  a  distress  was  in  progress,  or  about  to  be  put  in  esecu- 
tion,  or  even  contemplated.  It  is  enough  if  the  rent  be 
shown  to  be  in  arrear  and  that  the  goods  have  been  removed 
afterwards:  Stanley  v.  Wharton,  10  Price  138;  9  Price  301; 
see  also  Woodgate  v.  Knatchhull,  2  T.  R.  154;  and  in  proof 
of  fraudulent  concealment  of  cattle,  it  is  sufficient  to  show 
that  they  were  removed  to  a  neighbour's  field  so  as  to  cause 


Concealing. 
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the  landlord  a  difficulty  in  finding  them:  Stanley  v.  Wharton,  ii  Geo.  n.  o. 
9  Price  301.  But  a  creditor,  with  the  assent  of  his  debtor,  ^  » ^-  ^»  *• 
may  take  possession  of  the  goods  of  the  latter,  and  remove 
them  from  the  premises  for  the  purpose  of  satisfying  a  bona 
fide  debt,  without  incurring  the  penalty  inflicted  by  this 
section,  although  the  creditor  takes  possession  knowing  the 
debtor  to  be  in  distressed  circumstances,  and  imder  an  im- 
pression that  the  landlord  will  distrain.  Bach  v.  Meats, 
5  M.  &  S.  200;  Tomlinson  v.  Consolidated  Credit  Corporation, 
24  Q.  B.  D.  136;  supra.      See  also  notes  to  s.  1,  supra. 

(c)  Assist:   The  landlord  must  prove,  not  only  that  the  Auisi. 
defendant  assisted  in  the  removal,  but  also  that  he  was  privy 

to  the  fraudulent  intent  of  the  tenant:  Brooke  v.  Noakes, 
8  B.  &  C.  537;  2  M.  &  Ry.  570;  see  also  Hopkins  v.  Kong  Lee, 
14  A.  L.  T.  41;  supra  p.  370.  The  ofifence  of  assisting  a 
tenant  to  remove  is  separate  and  distinct  from  the  offence 
of  removal:  R.  v.  Bissex,  Say.  at  307. 

(d)  Concealing:    See  Stanley  v.   Wharton,   9    Price   301;  Concealing. 
8Upra  note   (b). 

(e)  Value  of  the  goods:  A  variance  in  stating  the  amount  Valu$fif  goods. 
of  the  rent  in  arrear  is  not  material:   Owinnet  v.  Phillips, 

3  T.  R.  643. 

(f)  Pleading:   The  general  issue  may  still  be  pleaded  to  pUading. 
an  action  under  this  section:  Jones  v.  Williams,  4  M.  &  W. 

375;  see  also  11  A.  &  E.  643;  and  cf.  note  (e)  to  s.  1, 
supra. 

4.  Provided  always,  and  be  it    enacted    by     the  Proceedings"; 
authority  aforesaid   (b),  That  where  the  goods  and  Txceed^t  £.50. 
chattels  so  fraudulently  carried  off  or  concealed  shall  ^*'^ 

not  exceed  the  value  of  fifty  pounds,  it  shall  and  may 
be  lawful  for  the  landlord  or  landlords  from  whose 
estate  such  goods  or  chattels  were  removed,  his,  her, 
or  their  bailiff,  servant,  or  agent,  in  his,  her,  or  their 
behalf,  to  exhibit  a  complaint  in  writing  (c)  against 
such  offender  or  offenders,  before  two  or  more  justices 
of  the  peace  of  the  same  county,  riding  or  division  of 
such  county,  residing  near  the  place  whence  such 
goods  and  chattels  were  removed,  or  near  the  place 
where  the  same  were  found,  not  being  interested  in 
the  lands  or  tenements  whence  such  goods  were  re- 
moved: who  may  summon  (d)  the  parties  concerned. 
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ine  the  fact,  and  all  proper  witnesses,  upon  oa^ 
any  such  witness  be  one  of  the  i)eople   called 
ers,  upon  aflSrmation  required  by  law:   and  in 
nmary  way  determine,  whether  such  i)erson  or 
ns  be  guilty  of  the  oflfence,  with  which    he  or 
are  charged:  and  to  enquire  in  like  manner  of 
alue  of  the  goods  and  chattels  by  him,  her,  or 
respectively  so  fraudulently  carried  oflf  or  eon- 
i   as  aforesaid:   and,  upon   full  proof   of    the 
?e,  by  order   (e)  under  their  hands  and   seals, 
aid  justices  of  peace  may  and  shall  adjudge  the 
ler  or  offenders  to  pay  double  the  value  of  the 
goods  and  chattels  to  such  landlord  or    land> 
,  his,  her,  or  their  bailiff,  servant,  or  agent  at 
time  as  the  said  justices  shall  appoint:  and  in 
the  offender  or  offenders  having  notice  of  such 
,  shall  refuse  or  neglect  so  to  do,  may  and  shall, 
arrant   (f)   under  their  hands  and  seals,    levy 
ime  by  distress  and  sale  of  the  goods  and  chattels 
3  offender  or  offenders :  and  for  want  of  such  dis- 
may commit  the  offender  or  offenders  to  the 
;  of  correction,  there  to  be  kept  to  hard  labour 
►ut  bail  or  mainprize  for  the  space  of  six  months 
s  the  money  so  ordered  to  be  paid  as  aforesaid 
be  sooner  satisfied. 

)    As  to  whether  this  section  can  be  applied  in    New 
Wales:  See  ante,  p.  367,  and  N.S.W.  cases  cited  infra^ 
ich  this  section  was  acted  upon. 

)  Jurisdiction:  This  section  does  not  oust  the  jurisdic- 
•f  the  superior  courts:  Horsfall  v.  Davy,  1  Stark.  169; 
rtj  V.  H olden,  1  Moo.  &  M.  175;  Baaten  v.  Coretr,  5 
R.  558;  Stanley  v.  Wharton,  9  Price  301;  10  Price  13S; 
jaie  V.  Knatchbull,  2  T.  R.  164;  and  the  fact  that  the 
rd  first  made  his  complaint  before  a  magistrate  \rill 
reclude  him  from  afterwards  maintaining  an  action: 
ill  V.  Davy,  supra, 

e  justices  must  determine  whether  the  removal  was 
fide  or  fraudulent:  Coster  v.  Wilson,  3  M.  &  W.  411. 
liave  no  summary  jurisdiction  except  over  tenants  who 
ilently  remove  or  conceal  their  goods  and  those  who 
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assist    them  in  so  doing;    it  must  therefore  appear  on   the  li  Gbo.  n.  c. 
face    of  the  order,  that  the  party  removing  the  goods  was     '  *'   ' 
such:  Jt,  V.  Davis,  6  B.  &  Ad.  551. 

The  costs  of  a  complaint  under  this  section  between 
solicitor  and  client  are  not  such  special  damages  as  will 
support  an  action  for  malicious  prosecution:  Houghton  v. 
Oakley,  21  N.S.W.  26;  16  W.  N.  183.  A  proceeding  under 
this  section  is  civil  and  not  criminal  and  an  action  for 
malicious  prosecution  of  a  complaint  under  the  section  will 
not  lie  without  proof  of  special  damage:  76.;  see  note  (e) 
infra. 

(c)  Complaint    in   toriting:    The   complaint    must   be   in  The  eomplainL 
writing,  but  need  not  be  on  oath:  R,  v.  Biaaew,  Say.  307;  but 

the  examination  must  be  on  oath :  Coster  v.  Wilson,  3  M.  &  W. 
411.  In  N.S.W.  also  it  has  been  held  that  an  information 
under  this  section  need  not  be  sworn  before  two  justices: 
Ex  parte  Muniby,  15  W.  N.  209;  Ex  parte  Hart,  15  N.S.W. 
399;   11  W.  N.  60;  cf.  Justices  Act  (No.  27  of  1902)  s.  98. 

(d)  Summons  I   Service  of  a  summons  under  this  section  5«fvio0  o/ turn- 
is  not  properly  effected  by  leaving  it  at  a  house  to  which  *'*<*''*• 

the  chattels  have  been  fraudulently  removed,  if  that  is  not 
the  place  of  abode  of  the  tenant  at  the  time  of  the  service, 
though  he  and  his  family  have  been  seen  there  whilst  the 
chattels  remained  there:  R.  v.  Ellis,  4  V.  L.  R.  (L.)  149; 
cf.  Justices  Act,  (No.  27  of  1902),  s.  63  as  to  mode  of  service. 

(e)  The  order:  See  note  (b)  supra.  The  order. 
The  order  must  state  that  the  offence  has  been  committed 

"wilfully  and  knowingly:"  R,  v.  Radnorshire,  9  Dowl.  90; 
and  it  must  appear  that  the  party  complaining  is  the  land- 
lord or  his  bailiff,  servant  or  agent  and  that  the  party  who 
removed  the  goods  or  caused  them  to  be  removed,  was  the 
tenant:  R.  v.  Davis,  5  B.  &  Ad.  551;  also,  that  the  offender 
was  summoned,  that  the  complaint  was  adjudged  to  be  true 
■  on  evidence  given  upon  oath,  and  that  there  was  proof 
before  the  justices  that  the  party  wilfully  and  knowingly 
assisted  in  the  removal  of  the  goods,  although  it  specifies 
the  full  proof  of  the  offence  on  which  the  justices  adjudicated 
and  convicted:  Ex  parte  Morgan,  4  Jur.  916;  cf.  Ex  parte 
Field,  16  W.  N.  172,  where  it  was  held  that  an  order  adjudg- 
ing the  defendant  to  pay  double  the  value  of  the  goods  re- 
moved, need  not  state  that  before  such  adjudication  the 
magistrate  determined  that  the  defendant  was  guilty  of  the 
offence  charged.  Further  the  order  must  direct  to  whom  the 
penalty  and  costs  are  to  be  paid,  must  appoint  a  time  when 
the  money  is  to  be  paid,  and  must  give  an  alternative  of 
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11  Obo.  U.  c. 
10,  88.  4,  5. 
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release  in  event  of  the  money  being  paid  before  the  term  of 
imprisonment  awarded  has  expired:  Ex  parte  Moss,  Wat. 
&  O'C.  Dig.  84;  it  should  state  the  date  when  the  money  is 
payable;  where  it  was  ordered  to  be  paid  "forthwith,"  a 
prohibition  was  granted:  Ex  parte  Robinson^  Wat.  &  Cyc. 
Dig.  85.  The  order  need  not  enumerate  or  specify  the  par- 
ticular goods  and  chattels  alleged  to  have  been  removed; 
it  is  sufficient  if  the  justices  find  the  value:  R.  v.  Rabbit U, 
6  D.  &  R.  341.  Where  an  order  under  this  section  omitted 
to  state  that  the  magistrate  was  not  interested  in  the  lands 
or  tenements  from  which  the  goods  had  been  removed,  it 
was  held  that  a  subsequent  order  which  stated  the  fact 
removed  the  objection:  Ew  parte  Field,  16  W.  N.  172. 

A  statutory  prohibition  lies  from  an  adjudication  imder 
this  section:  Ex  parte  Wonders,  18  W.  N.  153;  but  the 
justices  are  required  to  formally  draw  up  the  order  under 
their  hands  and  seals.  Prohibition  for  informality  in  the 
order  will  not  lie.  till  the  order  is  so  drawn  up :  Re  Turner, 
6  W.  N.  11;  ^0?  parte  Reeves,  16  W.  N.  210;  see  Esp  parte 
Field,  supra;  R,  v.  Cheshire,  5  B.  &  Ad.  439. 

The  proceeding  under  this  section  is  an  order  and  not  a 
conviction,  and  therefore  it  is  not  necessary  to  set  out  the 
evidence:  R,  v.  Bissex,  Say.  307;  R.  v.  Middlehurst,  1  Burr. 
399;  R.  V.  Cheshire,  5  B.  &  Ad.  439.  For  the  same  reas<m  it 
was  held  that  the  offence  might  be  set  out  disjunctively: 
R,  V.  Middlehurst,  supra;  R.  v.  Cheshire,  supra;  cf.  Houghton 
V.  Oakley,  supra,  note  (b) ;  but  see  -R.  v.  Morgan,  Cald.  S.  C. 
156;  Mews  Dig.  Vol.  V.  1029,  where  the  proceeding  seems 
to  have  been  treated  as  a  conviction. 

Note  that  levy  and  distress  are  abolished  in  N.S.W.:  See 
8.  82  of  Justices  Act,  (No.  27  of  1902).  See  also  note 
(f)  to  this  section,  infra, 

(f)  Warrant:  If  the  warrant  of  commitment  refer  to  the 
order,  (see  note  (e),  supra),  it  thereby  incorporates  the 
terms  of  such  order:  Coster  v.  Wilson,  3  M.  &  W.  411;  but 
where  a  commitment  omitted  to  state  a  complaint  in  writing 
by  the  landlord,  his  bailiff,  agent,  or  servant,  and  the  order 
of  adjudication  stated  the  defendant  to  have  been  duly 
charged  in  writing  before  the  magistrate,  it  was  held  that 
the  commitment  was  bad:  Ex  parte  Fuller,  13  L.  J.  M.  C. 
141;  S.  C,  R.  V.  Fuller,  2  D.  &  L.  98.  See  also  note  (e) 
to  this  section,  supra. 

5.  Provided  also,  That  it  shall  and  may  be  lawful 
for  any  person,  who  thinks  himself  aggrieved  by  such 
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order  of  the  said  two  justices,  to  appeal  to  the  justices  ii  geo.  n.  c. 

of  peace  at  their  next  general  or  quarter  sessions  to 

be  held  for  the  same  county,  riding,  or  division  of 

such  county,  who  may  and  shall  hear  and  determine 

such  appeal,  and  give  such  costs  to  either  party  as 

they     shall   think   reasonable,    whose    determination 

therein  shall  be  final. 

There  is  no  decision  as  to  whether  this  section  can  be  ap- 
plied in  N.S.W.;  but  see  ante,  p.  327. 

Proliibition  lies  from  adjudication  of  justices:  Ex  parte 
Wonders,  18  W.  N.  163;  note  (e)  to  s.  4,  supra. 

See  ss.  122-131  of  No.  27  of  1902  (Justices  Act)  as  to 
appeals  to  Quarter  Sessions.  Cf.  note  (a)  to  s.  31,  L.  &  T. 
Act,  ante  at  p.  94. 

6.  Provided  also.  That  where  the  party  appealing  Proviso. 
shall  enter  in  a  recognizance  with  one  or  two  suflScient 
surety  or  sureties  in  double  the  sum  so  ordered  to  be 
paid,  with  condition  to  appear  at  such  general  or 
quarter  sessions,  the  order  of  the  said  two  justices 
shall  not  be  executed  against  him  in  the  meantime. 

There  is  no  decision  as  to  whether  this  section  can  be 
applied  in  N.S.W.;  but  see  ante  p.  327. 

7.  And  be  it  further  enacted  by  the  authority  JJS^opSii"**^ 
aforesaid.  That  where  any  goods  or  chattels  fraudu-  J^^^^^^* 
lently  or  clandestinely  conveyed  or  carried  away  by  J^J^^^ 
any  tenant  or  tenants,  lessee  or  lessees,  his,  her,  or        <a)^ 
their  servant  or  servants,  agent  or  agents,  or  other 

person  or  persons  aiding  or  assisting  therein,  shall 
be  put,  placed,  or  kept  in  any  house,  bam,  stable, 
outhouse,  yard,  close,  or  place  locked  up,  fastened,  or 
otherwise  secured,  so  as  to  prevent  such  goods  or 
chattels  from  being  taken  and  seized  as  a  distress 
for  arrears  of  rent:  it  shall  and  may  be  lawful  for 
the  landlord  or  landlords,  lessor  or  lessors,  his,  her, 
or  their  steward,  bailiflf,  receiver,  or  other  person  or 
persons  empowered  to  take  and  seize,  as  a  distress  for 
rent,  such  goods  and  chattels  (first  calling  to  his, 
her.  or  their  assistance  the  constable,  headborough. 
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11  Geo.  n.  c. 

19,  88.  7,  8. 


Oath. 


AiiitUng  land- 
lord. 


Break  open. 


borsholder,  or  other  peace  officer  of  the  hundred, 
borough,  parish,  district,  or  place,  where  the  same 
shall  be  suspected  to  be  concealed,  who  are  hereby 
required  to  aid  and  assist  (b)  therein,  and  in  case 
of  a  dwelling-house,  oath  being  also  first  made  before 
some  justice  of  the  peace  of  a  reasonable  ground  to 
suspect  that  such  goods  or  chattels  are  therein)  in  the 
day-time,  to  break  open  (c)  and  enter  into  such  house, 
bam,  stable,  out-house,  yard,  close  and  place,  and  to 
take  and  seize  such  goods  and  chattels  for  the  said 
arrears  of  rent,  as  he,  she,  or  they  might  have  done 
by  virtue  of  this  or  any  former  Act,  if  such  goods 
and  chattels  had  been  put  in  any  open  field  or  place. 

(a)  There  is  no  decision  as  to  whether  this  section  ctn 
be  applied  in  N.S.W.;  but  see  ante,  p.  327 

(b)  Assist:  It  is  not  necessary  that  a  party  seizing  goods 
fraudulently  removed,  should  first  call  to  his  assistance  tn 
ordinary  peace  officer;  it  is  sufficient  if  he  be  assisted  by 
a  person  appointed  special  constable  for  the  occasion:  C«rt- 
Wright  v.  Smith,  1  M.  &  Rob.  284.  But  in  order  to  prewnt 
a  breach  of  the  peace,  the  presence  of  a  constable  is  required 
in  every  case  where  force  is  resorted  to,  and  if  the  goods 
withdrawn  be  secured  in  a  dwelling  house,  a  previous  appli- 
cation must  be  made  to  a  magistrate.  The  landlord  has  the 
remedy  of  pursuing  the  goods  if  he  fulfils  the  conditions  im- 
posed by  the  statute,  but  unless  he  does  so  his  proceedings 
are  without  authority:  Rich  v.  Wooleyf  7  Bing,  660. 

(c)  Break  open:  At  common  law  a  landlord  has  no  power 
under  a  warrant  of  distress  for  arrears  of  rent,  to  break 
open  the  outer  door  of  any  building:  Brown  v.  Qlenn,  16 
Q.  B.  254;  20  L.  J.  Q.  B.  205;  see  also  How  distress  may  U 
levied,  ante  p  105;  notes  to  6  Rich.  II,  c.  8,  ante  p.  333. 


And  may  dis- 
train stock  or 
cattle  on  pre- 
misoafor 
arrears  of 
rent. 

(a.) 


8.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  from  and  after  the  said  24th  day  of 
June,  which  shall  be  in  the  year  of  Our  Lord  1738, 
it  shall  and  may  be  lawful  to  and  for  every  lessor  or 
landlord,  lessors  or  landlords,  or  his,  her,  or  their 
steward,  bailiff,  receiver,  or  other  person  or  persons 
empowered  by  him,  her,  or  them,  to  take  and  seize 
(b),  as  a  distress  for  arrears  of  rent,  any  cattle  or 
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stock  of  their  respective  tenant  or  tenants  (c)  f eed- ii  gko.  ii.  o. 
ing"  or  depasturing  upon  any  common,  appendant  or  '  *  ' 
appurtenant,  or  anyways  belonging  to  all  or  any  part 
of  the  premises  demised  or  holden:  and  also  to  take 
and  seize  all  sorts  of  com  and  grass,  hops,  roots, 
fruits,  pulse,  or  other  product  (d)  whatsoever,  which 
shall  be  growing  on  any  part  of  the  estates  so  de- 
mised or  holden,  as  a  distress  for  arrears  of  rent,  and 
the  same  to  cut,  gather,  make,  cure,  carry,  and  lay 
up,  when  ripe,  in  the  bams,  or  other  proper  place  on 
the  premises  so  demised  or  holden:  and  in  case  there 
shall  be  no  bam  or  proper  place  on  the  premises  so 
demised  or  holden,  then  in  any  other  bam  or 
proper  place  which  such  lessor  or  landlord,  lessors 
or  landlords,  shall  hire  or  otherwise  procure  for  that 
purpose,  and  as  near  as  may  be  to  the  premises :  and 
in  convenient  time  (e)  to  appraise,  (f)  sell,  or  other- 
wise dispose  of  the  same,  towards  satisfaction  of  the 
rent,  for  which  such  distress  shall  have  been  taken, 
and  of  the  charges  of  such  distress,  appraisement 
and  sale,  in  the  same  manner  as  other  goods  (g)  and 
chattels  may  be  seized,  distrained  and  disposed  of, 
and  the  appraisement  thereof  to  be  taken  when  cut, 
gathered,  cured  and  made,  and  not  before  (h). 

(a)  There  is  no  decision  as  to  whether  this  section  can 
be  applied  in  N.S.W.;  but  see  antCf  p.  327;  and  cf.  note  on 
2  W.  &  M.  c.  5,  8.  2,  ante  p.  337.  Cf.  also  notes  to  s.  39 
of  L.  &  T.  Act,  ante  p.  125,  note  on  56  Geo.  Ill  c.  50,  ante 
r-  342.  and  Lien  on  Crops,  etc.,  Act,  (No.  7  of  1898),  ante 
p.  230.  As  to  away  going  crops:  See  s.  30  (3),  L.  &  T. 
Act,  ante  p.  91. 

(b)  May  take  and  seize:  This  statute  only  enables  land-  May  take  and 
lords  to  distrain  crops,  etc.,   in  the   same  manner  as   other 

goods,  and  therefore  a  distress  on  growing  crops  of  the 
vendee  of  the  sherifT,  for  rent  accruing  due  to  the  landlord 
subsequently  to  the  entry  xmder  the  execution  and  sale,  can- 
not be  sustained,  unless  such  vendee  allow  the  crops  to  re- 
main uncut  for  an  unreasonable  time  after  they  have  become 
npe:  Peacock  v.  Purvis,  5  Moore  79;  2  Bro.  &  B.  362.  When 
coni,  etc.,  growing  is  distrained,  it  may,  when  ripe,  be  laid 
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up  in  bams  or  other  proper  places  on  the  premises  and  shall 
not  be  sold  until  it  shall  have  been  ripe,  cut,  gathered,  cured, 
and  made:  /&.  A  sale  before  that  time  is  void:  Oicen  t. 
Legh,  3  B.  &  Aid.  470;  but  the  mere  selling  affords  no  caase 
of  action:  lb.  Standing  crops  cannot  be  distrained  iip@ 
under  a  clause  in  an  annuity  deed  giving  a  power  to  eater 
and  distrain  for  arrears  in  like  manner  in  all  respects  as  for 
arrears  of  rent:  JU tiler  v.  Oreen,  8  Bing.  92;  Ex  parte  Ami 
son,  L.  R.  3  Ex-  56. 

(c)  Any  cattle,  etc.:  In  Heaney  v.  Harper,  3  W.  W.  4 
a'B.  (L.)  128,  it  was  held  that  this  portion  of  the  section  is 
merely  declaratory  of  the  common  law  and  not  a  reatrictio 
on  the  landlord's  right  of  distress  on  cattle  of  a  stranger 
on  the  land  demised. 

(d)  Product:  The  word  "product"  applies  only  to  sock 
products  of  the  land  as  are  subject  to  the  process  of  beeom* 
ing  ripe  and  of  being  cut,  gathered,  made,  and  laid  up  when 
ripe:  Clark  v.  Calvert,  3  Moore  96;  Clark  v.  Oashirth,  8 
Taunt.  431;  2  Moore  491.  Trees  growing  in  the  ground 
of  a  nurseryman,  a  yearly  tenant,  and  removable  by  socli 
tenant  from  time  to  time  are  not  distrainable  under  tim 
section:  Clark  v.  Gaakarth,  supra;  see  also  cases  on  Statute 
of  Frauds,  ante  p.  354;  and  cf.  Express  covenants,  ante  at 
p.  24.      See  notes  to  s.  39  (2),  L.  &  T.  Act,  ante  p.  121. 

(e)  Convenient  time:  It  will  be  noted  that  under  8.  37 
of  L.  &  T.  Act,  the  time  therein  limited  for  selling  a  distress 
does  not  apply  to  com,  grass,  etc.,  growing  at  the  time  of 
seizure:  See  notes  to  s.  37,  L.  &  T.  Act,  ante  p.  118. 

(f)  Appraisement:  Appraisement  was  abolished  in  N.S.W. 
by  8.  20  of  15  Vic.  No.  11,  (now  s.  53  of  L.  &  T.  Act,  ante 
p.  143) ;  see  also  ante,  p.  337. 

(g)  Other  goods:  See  Part  V,  L.  &  T.  Act,  ante  pp.  ^ 
et  seq. 

As  to  crops  already  cut  2  W.  &  M.  c.  5,  s.  3,  ait^r  redtinp 
that  "whereas  no  sheaves  or  cocks  of  com  loose  or  in  the 
"  straw,  or  hay  in  any  barn  or  granary,  or  on  any  hoTcI, 
"  stack  or  rick,  can  by  the  law  be  distrained,  or  otherwise 
"  secured  for  rent,  whereby  landlords  are  oftentimes  cousened 
"and  deceived  by  their  tenants,  who  sell  their  com,  grtin, 
"  and  hay  to  strangers,  and  remove  the  same  from  the  pre^ 
"  mises  chargeable  with  such  rent,  and  thereby  avoid  the  p»y 
"  ment  of  the  same,"  enacted :  "  That  for  remedying  the  said 
"  practice  and  deceit,  it  shall  and  may,  from  and  after  the 
"  said   first  day  of  June,  be  lawful  to  and  for  any  person 
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or  persons  having  rent  arrear  and  due  upon  any  such  de-  il  Geo.  n.  o. 
'  znise,  lease  or  contract,  as  aforesaid,  to  seize  and  secure  any  ' 
'  sheaves  or  cocks  of  corn,  or  corn  loose  or  in  the  straw,  or 
'  hay  lying  or  being  in  any  barn  or  granary  or  upon  any 
'  hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of  the 
'  land  or  ground  charged  with  such  rent,  and  to  lock  up  or 
'  detain  the  same  in  the  place  where  the  same  shall  be  found, 
'  for  or  in  the  nature  of  a  distress,  until  the  same  shall  be 

*  replevied  upon  such  security  to  be  given  as  aforesaid;  and 
'  in  default  of  replevying  the  same  as  aforesaid  within  the 
'  time   aforesaid,   to   sell   the   same  after   such   appraisement 

*  thereof  to  be  made;  so  as  nevertheless  such  com,  grain, 
'  or  hay  so  distrained  as  aforesaid,  be  not  removed  by  the 
^  person  or  persons  distraining  to  the  damage  of  the  owner 

thereof  out  of  the   place  where  the   same  shall  be  found 
'and   seized  but  be  kept  there,    (as  impounded),   until   the 

*  same  shall  be  replevied  or  sold  in  default  of  replevying 
"  the  same  within  the  time  aforesaid." 

As  to  whether  2  W.  &  M.  c.  5,  s.  3,  can  be  applied  in 
N.S.W.:    See    ante,    p.    337.        It    was    held    that    the    last- 
mentioned  section  applies  to  com  whether  threshed  or  not: 
Bellasis  v.  Burbage,  1  Lutw.  214.       A  sale  of  standing  com  £JJJ"**"* 
taken  as  a  distress  before  ripe,  is  void  and  the  tenant  need 
not  replevy,  nor  can  the  seller  be  sued  in  an  action  on  the 
case  for  selling  before  the  expiration  of  the  five  days:  Owen 
v.    Legh,   3   B.   &  Aid.   470;    but   where   the   landlord   seized 
aind   sold  growing  crops  which  were  afterwards  removed  by 
the    purchaser  and   the  crops   had  been   sold   for   their   full 
value  and  the  rent  exceeded  that  amount,  it  was  held  that 
the  tenant  was  entitled  to  nominal  damages  in  an  action  for 
trover:   Proudlove  v.   Ttcemlow,   1   C.  &  M.   326.       Standing 
com   sold  under  an  execution  and  afterwards    cut    by    the 
vendee  cannot  be  distrained  before  it  is  fit  to  be  carried: 
Southhy  V.  Eaton,  Willes  131;  but  it  is  otherwise  where  it 
is  permitted  to  remain  after  severance,    {ParsloiD  v.  Crippa, 
Com.  Rep.  204),  an  imreasonable  time  after  it  is  ripe:  Pea- 
cock V.  Purvis,  2  Bro.  &  B.  362;  Wright  v.  Dewea,  1  A.  &  E. 
641.     The  grantee  of  a  rent  charge  with  a  x>ower  of  distress 
may  justify  taking  com  or  hay  in  a  stack  or  in  trusses  as  a 
landlord  imder  a  distress  for  rent:  Johnson  v.  Faulkner,  2  Q. 
B.  926. 

(h)   Pleading:  Growing  crops  may  be  described  as  goods  Wwdftv. 
and   chattels   in   pleadings:    Olover  v.   Coles,    1    Bing.   6;    7 
Moore  231.       As  to  pleading:    See  further  Hutt  v.   Morell, 
11  Q.  B.  425,  438,  and  56'  Qeo.  Ill  c.  50,  s.  6,  ante  p.  342. 
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il^%^'o^*  9.  Provided    always,    That   notice   of  the   pl«e 

Notice  to  where  the  goods  and  chattels  so  distrained  shall  be 
distreae  lodged,  lodged  or  deposited,  shall,  within  the  space  of  ont; 
com,  etc?  week  after  the  lodging  or  depositing  thereof  in  suci 
place,  be  given  to  such  lessee  or  tenant,  or  left  at  tk 
last  place  of  his,  or  her  abode,  and  that  if  after  any 
distress  for  arrears  of  rent  so  taken  of  com,  grass, 
hops,  roots,  fruits,  pulse,  or  other  product,  which 
shall  be  growing  as  aforesaid,  and  at  any  time  before 
the  same  shall  be  ripe  and  cut,  cured  or  gathered,  the 
tenant  or  lessee,  his  or  her  executors,  administratOTs, 
or  assigns,  shall  pay,  or  cause  to  be  paid  to  the  lessor 
or  landlord,  lessors  or  landlords,  for  whom  such 
distress  shall  be  taken,  or  to  the  steward  or  other 
person  usually  employed  to  receive  the  rent  of  such 
lessor  or  lessors,  landlord  or  landlords,  the  whole  rent 
which  shall  be  then  in  arrear,  together  with  the  full 
costs  and  charges  of  making  such  distress,  and  which 
shall  have  been  occasioned  thereby:  that  then,  and 
upon  such  payment  or  lawful  tender  thereof  actually 
made,  whereby  the  end  of  such  distress  will  be  fully 
answered,  the  same  and  every  part  thereof  shall 
cease,  and  the  com,  grass,  hops,  roots,  fruits,  pulse, 
or  other  product  so  distrained,  shall  be  delivered  up 
to  the  lessee  or  tenant,  his  or  her  executors,  adminis- 
trators, or  assigns,  anjiihing  hereinbefore  contained 
to  the  contrary  notwithstanding. 
See  notes  to  s.  8,  supra, 

K*iJJSi^id  ^^'  ^^^  whereas  great  difficulties  and  ineon- 
wwonpre-  veniences  frequently  arise  to  landlords  and  lessors 
and  other  persons  taking  distresses  for  rent  '^ 
removing  the  goods  and  chattels  or  stock  distrained 
off  the  premises,  in  cases  where  by  law  they  may 
not  be  impounded  and  secured  thereupon:  and 
also  to  the  tenants  themselves  many  times,  by  the 
damage  unavoidably  done  to  such  goods  and  chat- 
tels, or  stock,  in  the  removal  thereof.  Be  i^ 
enacted  by  the  authority  aforesaid,  That  from  ^ 
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after  the  said  24th  day  of  June,  1738,  it  shall  and  ii  ow>.  n.  c. 
may  be  lawful  to  and  for  any  person  or  persons  law- 
fully taking  any  distress  for  any  kind  of  rent,  to 
impound,  or  otherwise  secure  the  distress  so  made, 
of  what  nature  or  kind  soever  it  may  be,  in  such 
place,  or  on  such  part  of  the  premises  chargeable 
with  the  rent,  as  shall  be  most  fit  and  convenient  for 
the   impounding  and  securing  such  distress  and  to 
appraise,  sell  and  dispose  of  the  same  upon  the  pre- 
mises, in  like  manner,  and  under  the  like  directions 
and   restraints  to  all  intents  and  purposes,   as  any 
person  taking  a  distress  for  rent  may  now  do  off  the 
premises,  by  virtue  of  an  Act  made  in  the  second  2  w.  &  m.  c.  5. 
year  of  the  reign  of  King  William  and  Queen  Mary, 
intituled  **  An  Act  for  enabling  the  Sale  of  Goods, 
**  distrained  for  Rent,  in  case  the  Rent  be  not  paid 
**  in  a  Reasonable  Time;''  or  of  one  other  Act  made  4Geo.  n.  c. 28 
in  the  fourth  year  of  his  present  Majesty  intituled 
'*  An  Act  for  the  more  effectual  preventing  Frauds 
'*  committed  by  Tenants,  and  for  the  more  easy  Re- 
**  covery  of  Rents,  and  Renewal  of  Leases/'  and  that 
it  shall  and  may  be  lawful  to  and  for  any  person  or 
persons  whatsoever,  to  come  and  go  to  and  from  such 
place  or  part  of  the  said  premises,  where  any  distress 
for  rent  shall  be  impounded  and  secured  as  aforesaid, 
in  order  to  view,  appraise  and  buy,  and  also  in  order 
to  carry  off  or  remove  the  same,  on  account  of  the 
purchaser  thereof:  and  that  if  any  pound  breach  or 
rescous  shall  be  made  of  any  goods  and  chattels,  or 
stock  distrained  for  rent,  and  impounded  or  other- 
wise secured  by  virtue  of  this  Act,  the  person  or  per- 
sons aggrieved  thereby  shall  have  the  like  remedy, 
as  in  cases  of  pound  breach  or  rescous  is  given  and 
provided  by  the  said  Statute. 

This  section  has  been  held  to  be  in  force  in  N.S.W.: 
WiUon  v.  Richardson,  9  N.S.W.  44,  at  47;  see  also  Slapp 
y.  Wehh,  1  8.  C.  R.  App.  54  (1850).  As  to  whether  2  W.  & 
M.  88.  1,  c  5,  can  be  applied  in  N.S.W. :  See  ante,  p.  337, 
and  Blapp  v,  Wehh,  iupra. 
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11  Geo.  n.  0. 

19,  B8.  10,  11. 


This  section  corresponds  with  s.  51  of  L.  &  T.  Act;  see 
that  section  and  cases  cited  thereon,  ante  p.  139;  cf.  also 
2  W.  &  M.  ss.  1,  c.  6,  8.  4. 

In  Slapp  T.  Wehh,  supra,  a  doubt  was  expressed  as  to 
whether  in  N.S.W.  a  landlord  could  impound  on  the  premiss 
under  this  section. 


Attornment  of 
teiiMits. 


11.  And  whereas  the  possession  of  estates  in  lands, 
tenements,  and  hereditaments  is  rendered  very  pre- 
carious by  the  frequent  and  fraudulent  practice  of 
tenants,  in  attorning  to  strangers,  who  claim  title  to 
the  estates  of  their  respective  landlord  or  landlords, 
lessor  or  lessors,  who  by  that  means  are  turned  out 
of  possession  of  their  respective  estates,  and  put  to 
the  difficulty  and  expense  of  recovering  the  posses- 
sion thereof  by  actions  or  suits  at  law.  for  remedy 
thereof  Be  it  enacted  by  the  authority  aforesaid,  That 
from  and  after  the  said  24th  day  of  June,  in  the 
year  of  Our  Lord  1738,  all  and  every  such  attorn- 
ment and  attornments  of  any  tenant  or  tenants  of 
any  messuages,   lands,  tenements,  or  hereditaments, 
within  that  part  of  Great  Britain,  called  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-Tweed, 
shall  be  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever,  and  the  possession  of  their  re- 
spective landlord  or  landlords,  lessor  or  lessors,  shall 
not  be  deemed  or  construed  to  be  anywise  changed, 
altered,  or  affected  by  any  such  attornment  or  at- 
tornments:  Provided    always    that    nothing  herein 
contained  shall  extend  to  vacate  or  affect  any  attorn- 
ment made  pursuant  to  and  in  consequence  of  some 
judgment  at  law,  or  decree  or  order  of  a  court  of 
equity,  or  made  with  the  privity  and  consent  of  the 
landlord  or  landlords,   lessor  or  lessors,  or  to  any 
mortgagee  after  the  mortgage  is  become  forfeited. 

There  is  no  decision  as  to  whether  this  section  can  be 
applied  in  N.S.W. ;  but  see  ante,  p.  327. 

The  statute  4  &  6  Anne  c.  3,  (4  &  5  Anne  c  16, 
«.8.w.9<frio.  xiuff  )^  3^  9^  provided  "that  from  and  after  the  said  tint 
"  day  of  Trinity  term,  all  grants  or  conveyances  thereafto" 


Exception* 


4  AS  Anne 
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•*  to  be  made,  by  fine  or  otherwise,  of  any  manors  or  rents,  li  Gio.  n.  o. 

•*  or  of  the  reversion  or  remainder  of  any  messuages  or  lands,     * "' 

*'  sliall  be  good  and  effectual  to  all  intents  and  purposes  with- 

"  out   any  attornment   of   the  tenants   of   any   such   manors 

*'  or  of  the  land  out  of  which  such  rent  shall  be  issuing,  or  corweyance 

"  of    the   particular   tenants   upon   whose   particular   estates  ^^iSmJ?*' 

"  Any  such  reversions  or  remainders  shall  and  may  be  expect- 

**  ant  or  depending,  as  if  their  attornment  had  been  had  and 

**  made;    Provided,    nevertheless,    that   no   such   tenant    shall 

**  be  prejudiced  or  damaged  by  payment  of  any  rent  to  any 

**  such  grantor   or  conusor,   or  by  breach   of  any   condition 

*'  for   non-payment  of  rent,   before  notice   shall  be  given  to  Tenant  not  to 

**  liim  of  such  grant  by  the  conusee  or  grantee:    (s.  10).  bepnjudiotd. 

Sections  9  and  10  of  4  &  5  Anne  c.  3,  (c.  16)  are 
recognised  as  in  force  in  N.S.W.:  Mate  v.  Kidd,  3  S.  C.  K. 
199;  see  also  2  S.  C.  R.  270. 

An  attornment  was  an  agreement  of  the  tenant  to  the  Attommmu 
grant  of  the  seignory,  or  of  a  rent;  or  of  the  donee  in  tail,  ^^"•*** 
or  tenant  for  life  or  years  to  a  grant  of  a  reversion  or  re- 
mainder made  to  another:  Co.  Litt.  309a.      "Till  the  passing 
**  of  these  statutes  the  doctrine  of  attornment  was  one  of  the 
**  most   copious  and  abstruse   points  of  law:"   Note  to   Co. 
Litt.  309a  by  Butler;  but  the  combined  effect  of  8.  11  of  11 
Qeo.  U  c.  19  and  ss.  9  and  10  of  A  Anne  c.  3  is  to  almost 
obviate  the  necessity   of   attornments:    Lumley  t.   Hodgson, 
16   East   99;    Rivxs  v.   Watson,  6   M.   &  W.   256;    BWoh  v. 
Wright y  1  T.  R.  378;  Doe  d.  Agar  v.  Brown,  2  E.  ft  B.  381; 
Williama  v.  Eayward,  1  E.  4  E.  1040;  28  L.  J.  Q.  B.  374. 
There  seem,  however,  to  be  still  some  cases  in  which  attorn-  Whon'Ml 
ments  are  necessary,  as  where  a    mortgagor    in    possession  ******"V* 
makes  a  lease  after  the  mortgage,  reserving  rent,  the  mort- 
gagee cannot  by  merely  giving  the  lessee  notice  of  the  mort- 
gage and  that  principal  and  interest  are  in  arrear  and  re- 
quiring such  lessee  to  pay  the  rent  to  him,  make  the  lessee 
his  tenant  or  entitle  himself  to  distrain  for  rent  subsequently 
accruing  under   the  terms   of  the  lease.       In   such   a  case 
the  tenant's  attornment  is  at  least  necessary  to  create  such 
a  relation :  Evans  v.  Elliott,  9  A.  4  E.  342,  at  354,  over-ruling 
Pope  V.  Biggs,  9  B.  &  C.  245;  but  it  seems  that  notice  by  the 
mortgagee  to  pay  him  the  rent,  together  with  the  fact  that 
the  tenant  after  such  notice  remained  in  possession  without 
repudiating  it,  would  be  sufficient  evidence  of  assent  to  a 
new  tenancy  on  the  old  terms:  Brown  v.  Storey,  1  M.  &  G. 
117;  see  also    Wilton  v.  Dunn,  17  Q.  B.  294;  In  re  Kitohin, 
Ex  parte  Punett,  16  Ch.  D.  226,  and,  as  to  lands  under  the 
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ilGio.n. 0.     R.  p.  Act:  See  88.  60  and  63,  ante  p.  309.      An  attommait 

!•  88   11  12. 

Bm'o*  '  ^^  ^^^  occupier  a8  tenant  i8  equivalent  to  an  entrj  within  the 

attommmL         meaning  of  the  Statute  of  Limitations:  Ckisholm  t.  Commo, 

In  jffMtiy.  6  N.S.W.  440.       Equity  will  not  compel   a  man   to  attora 

who  is  at  liberty  at  the  common  law:  Wyndham*9  case,  Guy 

4;  cf.  also  PhUlipa  v.  Bandford,  Gary  4;  Tfatckholt  v.  Porter, 

2  Vem.  113,  as  to  how  far  equity  will  assist  in  compellizf 

an  attornment. 

Wkatamamii  ^  ^  ^j^^^  amounts  to  an  attornment:    See  Mertditk  t. 

(Hlpin,  6  Price  146;    Cornish  v.  Searell,   1   M.  &   Ry.  703; 

Doe  d,  Linaey  y.  Edwards,  5  A.  ft  E.  95;  Doe  d.  Wright  x. 

Smith,  8  A.  &  E.  255;  Cooper  ▼.  Lands,  14  L.  T.  287;  ^livar^ 

y.  Wickwar,  L.  R.  1  Eq.  403;  see  also  Hazeldine  ▼.  Heatcm, 

1  Cab.  &  E.  40.       See  further  Tenancy  by  attornment,  ante 

p.  29. 

2^J^  12.    And    whereas    fa^eat    inconveniences    have 

ejectments.  frequently  happened  to  landlords,  by  their  ten- 
ants secreting  declarations  in  ejectment,  whidi 
have  been  delivered  to  them,  or  by  refosing 
to  apx>ear  to  such  ejectments,  or  to  suffer 
their  landlords  to  take  upon  them  the  defence 
thereof,  Be  it  further  enacted  by  the  autho- 
rity aforesaid,  That  from  and  after  the  said  24th  day 
of  June,  1738,  every  tenant,  to  whom  any  declara- 
tion in  ejectment  shall  be  delivered  for  any  lands, 
tenements,  or  hereditaments,  in  that  part  of  Great 
Britain  called  England,  dominion  of  Wales,  or  town 
of  Berwick-upon-Tweed,  shall  forthwith  give  notice 
thereof  to  his,  or  her  landlord  or  landlords,  or  his, 
Penalty.  her,  or  their  bailiflf  or  receiver,  under  penalty  of 

forfeiting  the  value  of  three  years,  improved  or  rack 
rent  of  the  premises  so  demised  or  holden,  in  the 
possession  of  such  tenant,  to  the  person  of  whom  he 
or  she  holds :  to  be  recovered,  by  action  of  debt  to 
be  brought  in  any  of  His  Majesty's  Courts  of  Record 
at  Westminster,  or  in  the  Counties  Palatine  of 
Chester,  Lancaster,  and  Durham,  respectively,  or  in 
the  Courts  of  Grand  Sessions  in  Wales :  Wherein  no 
essoin,  protection,  or  wager  of  law  shall  be  allowed, 
nor  any  more  than  one  imparlance. 
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In   Glasson  v.  Egan,   6   S.   C.  R.   85;    ante  p.   367,   this  n  g^.  n.  c, 
section  was  referred  to  as  being  in  force  in  N.8.W.       Cf.  i®.  w«  1*.  l«»  !*• 
B.  7  of  L.  &  T.  Act,  €mte  p.  29,  and  cases  there  cited. 

13.  And  be  it  further  enacted  by  the  authority  Landlord  em- 

IMWOFOd  to 

aforesaid,  That  it  shall  and  may  be  lawful  for  the  make  himaeif 


Court  where  such  ejectment  shall  be  brought,  to  tenant,  etc. 
suffer  the  landlord  or  landlords,  to  make  him,  her,  or 
themselves  defendant  or  defendants,  by  joining  with 
the  tenant  or  tenants,  to  whom  such  declaration  in 
ejectment  shall  be  delivered,  in  case  he  or  they  shall 
appear:  but  in  case  such  tenant  or  tenants  shall 
refuse  or  neglect  to  appear,  judgment  shall  be  signed 
against  the  casual  objector  for  want  of  such  appear- 
ance :  but  if  the  landlord  or  landlords  of  any  part  of 
the  lands,  tenements  or  hereditaments  for  which  such 
ejectment  was  brought,  shall  desire  to  appear  by  him- 
self or  themselves,  and  consent  to  enter  into  the  like 
rule  that  by  the  course  of  the  Coiui:  the  tenant  in 
possession  in  case  he  or  she  had  appeared  ought  to 
have  done:  then  the  Court  where  such  ejectment 
shall  be  brought,  shall  and  may  permit  such  landlord 
or  landlords  so  to  do,  and  order  a  stay  of  execution 
upon  such  judgment  against  the  casual  ejector,  until 
they  shall  make  further  order  therein. 

This  section  has  been  held  to  be  in  force  in  N.S.W.: 
Glasson  v.  Egan,  6  S.  C.  R.  85;  ante  p.  367.  Cf.  s.  7  of 
L.  &  T.  Act,  ante  p.  29,  and  s.  214  of  Common  Law  Pro- 
cedure Act,  (No.  21  of  1899),  ante  p.  30,  and  cases  there 
cited. 

14.  And  to  obviate  some  difficulties  that  many  Eente  how  to 
times  occur  in  the  recovery  of  rents,  where  the  de-  ^JJT^Sses 
mises  are  not  by  deed,  Be  it  further  enacted  by  the  ^^^  ^^^' 
authority  aforesaid.  That  from  and  after  the  said 
24th  day  of  June,  it  shall  and  may  be  lawful  to  and 
for  the  landlord  or  landlords,  where  the  agreement  is 
not  by  deed,  to  recover  a  reasonable  satisfaction  for 
the  lands,  tenements,  or  hereditaments  (b)  held  or 
occupied  by  the  defendant  or  defendants,  in  an  action 
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iio«).iiiO  on  the  case  (c)  for  the  use  and  occupation  (d)  of 
what  was  so  held  or  enjoyed  (e) :  and  if  in  evidence 
on  the  trial  of  such  action  any  parol  demise  or  any 
agreement  (not  being  by  deed)  whereon  a  certain 
rent  was  reserved  shall  appear,  the  plaintiflf  in  such 
action  shall  not  therefore  be  nonsuited,  but  may  make 
use  thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered. 

(a)   There  is  no  decision  as  to  whether  this  section  oad  ' 
be  applied  in  N.S.W.j  but  see  ante,  p.  327,  and  Cooper  t.  Dick, 
1  S.  C.  R.  127.      The  right  given  by  this  statute  also  existi 
at  common  law:  (Hhson  v.  Kirk,  1  Q.  B.  850. 

H$imiUtmmiit.  (b)    Hereditaments:    An   action   lies   for   the    use   of  in- 

corporeal hereditaments,  where  there  has  been  an  actual  o^ 
cupation:  Bird  v.  Higginson,  2  A.  &  E.  696;  Holford  t. 
Pritchard,  3  Ex.  793;  Jones  v.  Reynolds,  4  A.  &  E.  805.  In 
the  case  last  referred  to  there  had  been  an  occupation  under 
an  agreement  to  take  a  lease  of  minerals,  and  to  work  them 
in  certain  proportions,  and  it  was  held  that  this  was  not 
a  mere  licence  but  a  right,  constituting  an  hereditament  with- 
in this  section. 

jMonmt^  (c)    Action  on   the   case:    The  action  may  be  in   deht: 

*^*  Wilkins  v.  Wingate,  6  T.  R.  62;  Stroud  v.  Rogers,  6  T.  R. 

63n.;  but  that  does  not  depend  on  this  section:  Egler  t. 
Marsden,  5  Taunt.  25;  Gibson  v.  Kirk,  1  Q.  B.  850.  An 
action  on  the  agreement  also  lies  even  if  it  be  an  agreensent 
by  deed  to  demise  a  house  by  words  not  amounting  to  an 
actual  demise:  Elliott  y.  Rogers,  4  Esp.  59. 

l7«iiMdoeeii-  (d)   USE  AND  OCCUPATION. 

''*''*^*  See  also  note  (e),  to  this  section,  infra.      Before  this  Act 

the  landlord's  remedy  by  action  for  his  rent  must  have  been 
upon  the  demise  and  he  could  only  recover  according  to  it. 
.  .  .  This  statute  gave  to  landlords  the  action  for  uie 
and  occupation.  .^ .  .  but  it  was  never  intended  that 
the  new  action  should  be  niaintained  where  the  former  wat 
not:  per  Holroyd,  J.,  in  Hall  v.  Burgess,  5  B.  &  C.  at  333; 

B»pr«9$lor         see  also  Oibson  v.  Kirk,  1  Q.  B.  850.       Unless  there  be  an 

^t^ied_eon'  express  or  implied  contract,  the  action  cannot  be  maintained: 
Hall  V.  Burgess,  supra;  Birch  v.  Wright,  1  T.  R.  at  387; 
Tew  V.  Jones,  13  M.  &  W.  12;  Chrogan  v.  Slapp,  3  S.  C  R. 
231;  so  where  certain  land  and  premises  were  resumed  by 
the  Minister  imder  No.  26  of  1900,  and  the  defendants  re- 
mained in  occupation  after  the  date  of  resumption  until  the 
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compensation  money  was  paid,  it  was  held  that  such  occupa-  ii  Gbo.  n.  o. 
tion  of  itself  did  not  entitle  the  plaintiff  to  sue  for  use  ^®*  •'  ^*' 
and  occupation:  The  Minister  y.  Mathieson,  3  S.  B.  298; 
20  W.  N.  113.  See  also  Turner  v.  Cameron's  etc,  By., 
5  Ex.  932;  Smith  v.  Eldridge,  15  C.  B.  236,  where  actions 
for  use  and  occupation  were  held  to  lie  on  implied  agree- 
ments, and  cf.  Churchward  v.  Ford,  2  H.  &  N.  446;  26  L.  J. 
Ex.  354;  Corrigan  v.  Woods,  15  W.  R.  318;  Ir.  R.  1  0.  L.  78; 
but  see  Mayor  of  Neu>port  v.  Saunders,  3  B.  &  Ad.  411,  which 
held  that  the  action  might  be  maintained  without  showing 
any  contract  in  fact  between  the  plaintiff  and  defendant. 
Note,  however,  the  remarks  of  Martin,  B.,  on  this  case  in 
Turner  v.  Cameron's  etc,,  Ry.,  supra,  Cf.  further  Hurley 
▼.  Eanrahan,  15  W.  R.  990,  where  rent  had  been  paid  in 
ignorance  of  the  termination  of  the  tenancy  and  an  action 
for  use  and  occupation  was  held  to  lie.  Further  the  assignee 
of  the  reversion  can  maintain  an  action  on  an  implied  con- 
tract for  use  and  occupation  as  to  occupation  since  the 
assignment:  Standcn  v.  Christmas,  10  Q.  B.  135;  16  L.  J. 
Q.   B.  265;   Rennie  v.  Robinson,   1  Bing.   147;    Mortimore  v. 


Preedy,  3  M.  &  W.  602.  Plaintiff,  however,  in  any  case  can  JUoom 
only  recover  according  to  the  contract:  Oihson  v.  Kirk,  supra;  ^ 
and  see  Pollock  v.  Stacey,  9  Q.  B.  1033;  16  L.  J.  Q.  B.  132. 
See  also  Dawson  v.  Lamb,  3  Car.  &  K.  269.  Where,  there- 
fore, premises  were  let,  "at  the  rent  of  £120  a  year,"  it  was 
held  that  a  quarter's  rent  could  not  be  recovered  in  an 
action  for  use  and  occupation:  Collett  v.  Curling,  10  Q.  B. 
786. 

After  a  recovery  of  possession  by  ejectment  the  plaintiff  After  ejeetmmU, 

may  maintain  use  and  occupation  for  the  rent  to  the  time 

of  the  demise,  but  not  after:  Doe  d.  Batten  v.  Cheney,  Cowp. 

246;  Birch  v.  Wright,  1  T.  R.  378;  and  after  notice  to  quit  AfternoUeeto 

the  landlord  cannot  distrain,  but  may  sue  for  use  and  occupa-  *'*^" 

tion:  Alford  v.  Vickery,  Car.  &  M.  280;  but  the  action  will  „  ^  ,   . 

BtUry  by  leaet* 
not  lie  where  there  has  not  been  an  actual  entry  by  the  lessee : 

Smallwood   v.   Sheppards,    (1896)     2     Q.   B.   at    629;    Lowe 

V.  Ross,  5  Ex.  553;  19  L.  J.  Ex.  318;  and  see  note  (e)  infra. 

Where  a  lessor  since  the  lease  and  before  the  first  quarter's  After  huee 

rent  became  due,  evicted  the  lessee  from  portion  of  the  demised  JjJ^  ^""'* 

premises  and  the  lessee  remained  in  occupation  of  the  residue, 

it  was  held  that  the  lessor  could  not  recover  for  rent  or  for 

use  and  occupation:  Orogan  v.  Slapp,  3  S.  C.  R.  231. 

Evidence  of  occupation  and  payment  of  rent  is  sufficient  Bvidenee. 
evidence  of  tenancy:  Jenkins  v.  Hill,  2  W.  R.  268;  see  also 
as  to  what  is  sufficient  evidence  to  go  to  a  jury  in  such  an 
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ll.OBo.n.o.     action:  Qudgen  t.  Beaset,  6  £.  &  6.  986;  2<r  L.  J.  Q.  B.  36; 

19,8.14.  Earden  v.  Hesketh,  4  H.  &  N.  175;  Totone  v.  D'Heinrieh,  13 

C.  B.  892  ^  Cooper  v.  Dick,  1  S.  C.  R.  127;  infra;  and  see  note 
(e)  infra, 

Wh^impUed  It  has  been  held  to  be  an  implied  condition  in  the  letting 

of  a  furnished  house  that  it  shall  be  reasonably  fit  for 
habitation;  if  it  be  not,  (e.^.  where  it  was  greatly  infested 
with  vermin),  the  tenant  was  held  not  liable. for  use  and 
occupation:  Smith  v.  Marrable,  11  M.  &  W.  6;  see  alio 
WiUon  V.  Finch-Hatton,  2  Ex.  D.  366;  and  see  Coi^enantt^ 
ante  at  p.  19.  But  there  is  no  implied  condition  on  a 
demise  of  real  property  only,  that  it  is  fit  for  the  purpoaei 
for  which  it  is  let:  Surplice  v.  Famsworth,  7  M.  &  G.  584; 
Sutton  V.  Temple,  12  M.  &  W.  52;  Hart  v.  Windsor,  12 
M.  &  W.  68;  Arden  v.  Pullen,  10  M.  &  W.  321. 

QuuUomof  The  action  for  use  and  occupation  is  not  a  proper  form  of 

•  action   for   the   discussion   of  a   doubtful   title:    Clarence  v. 

Marshall,  2  C.  &  M.  495;  but  it  was  held  in  England  under 
the  Statute  3  Jac.  I  c.  15,  an  Act  providing  for  the  recovery 
of  small  debts,  but  which  also  provided  that  that  Act 
should  not  extend  to  "any  debt  for  any  rent  upon  any  lease 
"  of  lands  or  tenements  or  any  other  real  contracts  "  that  an 
action  for  use  and  occupation  would  lie  under  it:  Parker 
V.  Vaughan,  2  B.  &  P.  29;  and  in  Victoria  it  was  held  that 
the  jurisdiction  of  a  Court  of  Petty  Sessions  is  not  ousted 
by  the  fact  that  it  appears  that  a  claim  for  use  and  occapa- 
tion  is  founded  on  an  agreement  in  writing  containing  provi- 
sions for  clearing  the  land  the  cost  of  which  is  to  be  deduc- 
ted from  the  rent:  Eoi'shurgh  v.  ChHstie,  26  V.  L.  R.  399; 
22  A.  L.  T.  69;  6  A.  L.  R.  185;  but  see  HiUas  v.  Hussey, 
8.  M.  H.  7th  Dec.,  1848;  Add.  &  Thom.  Small  Debts  Re- 
covery Act,  (2nd  ed.)  p.  24;  c^  Wiokham  v.  Lee,  18  L.  J. 
Q.  B.  21;  and  as  to  the  District  Court:  See  Ew  parte  Teo- 
mans,  8  S.  C.  R.  93,  and  District  Courts  (Amendment)  Act, 
1905,  ante  p.  272. 

WhomayfUi,  Who  may  sue:  Where  the  defendant  in  an  action  for  use 

and  occupation  had  come  in  imder  the  plaintiff,  it  was  held 
he  could  not  show  that  the  plaintiff's  title  had  expired, 
unless  he  had  solemnly  renoimced  the  plaintiff's  title  at  the 

BUoppd.  ^jjjjg  ^jj^  commenced  a  fresh  holding  under  another  person: 

Balls  V.  Westwood,  2  Camp.  11;  and  where  it  was  proved  that 
the  plaintiff  came  into  occupation  under  one  who  had  paid 
rent  upon  a  distress  by  the  defendant,  it  was  held  that  the 
plaintiff  was  estopped  from  disputing  the  defendant's  title 
to  the  rent  notwithstanding  that  the  defendant  inadvertently 
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put  in  evidence  a  document  which  showed  that  the  plaintiff's  iiGeo.  ILo. 
predecessor  occupied  under  a  lease  to  which  the  defendant     '  ^* 
was  in  law  a  stranger:  Cooper  v.  Blandy,  1  Bing.  (N.  C.)  45; 
and  where  premises  had  been  let  to  B.  for  a  term  determin- 
able by  notice  to  quit  and  pending  such  term  C.  applied  to  . 
A.,   the  landlord,  for  leave  to  become  the  tenant  instead  of 
B.,   and  upon  A/s  consenting  took  the  premises  and  agreed 
to   stand  in  B.'s  place  and  offered  to  pay  rent,  it  was  held 
that  A.  might  sue  C.  for  use  and  occupation  and  the  latter 
could  not  set  up  B.'s  titla:  Fhipps  v.  Sculthorpe,  1  B.  &  Aid. 
50;  but  see  also  Hyde  v.  Moakee,  5  C.  &  P.  42;  and  Pleading, 
infra  p.  393. 

Where  land  is  conveyed  to  a  trustee  on  trust  to  collect  Tnatm. 
the  rents  and  pay  annuities,  the  trustee  on  giving  notice  to 
a  tenant  from  year  to  year,  may  recover  in  an  action  for  use 
and  occupation  all  rent  due  at  the  time  of  notice,  which 
remained  in  the  tenant's  hands,  and  must  be  considered  as 
landlord  from  the  date  of  the  notice;  but  the  action  does  not 
lie  after  the  trustee  has  recovered  in  ejectment  against  the 
tenant:  Birch  v.  yVrighi,  1  T.  R.  378;  cf.  Lumley  v.  Hodgson, 
16  East  99;  notes  to  s.  11,  supra;  and  where  A.  was  seized 
in  trust  for  B.  and  C,  neither  B.  nor  G.  could  maintain  use 
and  occupation  in  his  own  name  against  the  tenant  as  prin- 
cipal treating  A.  as  his  agent:  Morgell  v.  Paul,  2  M.  &  Ry. 
303. 

Where  a  lessee  tmder-leased  for  a  term  longer  than  his  ExtotOor, 
own,  the  under-lessee  covenanting  to  pay  rent  to  the  lessee, 
it  was  held  that   the  executor  of  the  lessee  might  sue  the 
under-lessee  for  rent  accruing  during  the  continuance  of  the 
lessee's  term:  Baker  v.  Oostling,  1  Bing.   (N.  0.)    19. 

Where  a  party  entered  into  possession  imder  an  agree- 
ment for  a  lease  and  the  lessor  at  the  same  time  assigned 
the  premises  for  99  years  by  way  of  mortgage  and  then  became 
bankrupt,  it  was  held  that  the  mortgagee  could  sue  for  use  Mortgage: 
and  occupation  in  respect  of  an  occupation  after  the  execu- 
tion of  the  mortgage  to  him  and  notice  of  that  mortgage  to 
the  tenant:  Rawson  v.  Eioke,  7  A.  &  E.  451;  see  also  Waddi- 
love  V.  Bamett,  2  Bing.  (N.  C.)  538;  Wilton  v.  Dunn,  17 
Q.  B.  294;  and  it  has  been  held  that  the  assignee  of  an  equity 
of  redemption  may  recover  rent  from  the  time  when  he  ac- 
quired the  legal  estate:  Oohl  v.  Carpenter,  2  Camp.  13n.  At 
eommon  law  the  mortgagee  in  the  case  of  a  lease  made  after 
the  mortgage  could  not  by  a  mere  demand  of  rent  enable 
himself  to  bring  an  action  for  use  and  occupation,  unless 
there  had  been  an  attornment  or  acquiescence  by  the  tenant: 
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Bank  of  N.8.W.  v.  Palmer,  2  N.S.W.  at  128;  see  abo  Kmik 
V.  Ganoia,  (1904)  1  Ch.  at  783;  but  as  to  mortgagees  under 
the  R.  P.  Act:  See  ss.  60  and  63  of  R.  P.  Act,  and  notes 
thereon,  ante  p.  300. 

A  remainderman  may  sue  for  use  and  occupation  ow 
who  had  resided  on  the  premises  rent  free  during  the  Ufe  d 
the  life-tenant  and  who  held  over  after  the  latter's  deatli, 
paying  no  rent  and  setting  up  no  adverse  title:  HeOier 
V.  Silooa,  19  L.  J.  Q.  B.  296;  cf.  also  BlundeU  v.  Drumwwtidt 
U  Jur.  673n.;  Bayley  v.  Bradley,  6  C.  B.  396;  WMeatl^ 
V.  Boyd,  7  Ex.  20. 

Tenants  in  common  may  join  in  suing  for  use  and  occupa- 
tion: Last  V.  Dinn,  28  L.  J.  Ex.  94;  and  one  tenant  in  oommoo 
may  sue  his  co-tenant  for  use  and  occupation  in  respect  d 
the  former's  interest,  where  there  had  been  a  lease  thereof 
and  a  continuance  in  occupation  after  its  expiration:  Leigh 
V.  Diokeaon,  12  Q.  B.  D.  194. 

Where  lands  were  let  by  auction  subject  to  conditionB  of 
sale,  and  a  memorandum  of  the  terms  was  signed  by  the 
auctioneers  and  the  tenant,  and  underneath  there  was  a 
signature  of  approval  by  the  owner  and  a  direction  to  pay 
the  rent  into  the  hands  of  the  auctioneers;  in  an  action  for 
use  and  occupation  by  the  auctioneers,  it  was  held  that  it 
was  not  a  question  of  fact  for  the  jury  where  they  had  acted 
as  agents,  but  that  the  memorandum  imported  agency:  Evan$ 
V.  Evans,  3  A.  &  E.  132.  As  to  the  right  of  an  auctioneer 
to  sue:  See  also  Fisher  v.  Marsh,  6  B.  &  S.  411. 

A  corporation  aggregate  may  sue  where  the  tenant  baa 
held  premises  imder  it  and  paid  rent:  Stafford  Corporation 
V.  Till,  4  Bing.  75;  see  also  s.  241  of  Companies  Act,  ante 
p.  234. 

As  to  the  right  of  the  landlord  to  sue  for  use  and  occupa- 
tion in  event  of  the  tenant's  bankruptcy:  See  ss.  50  and  62  of 
Bankruptcy  Act,   (No.  26  of  1898),  ante  pp.  212,  218. 

Who  may  he  sued:  Where  any  corporation  has  actoallf 
used  and  occupied  land  for  a  corporate  purpose  by  pennia- 
sion  of  the  owner  it  is  liable  for  use  and  occupation  though 
there  is  no  contract  imder  seal:  Lowe  v.  London  and  A\  W. 
Ry,,  18  Q.  B.  632;  but  a  corporation  can  only  be  liable  for 
the  period  of  actual  occupation,  and  continuous  occnpatian 
for  several  years  will  not  make  it  a  tenant  from  year  to 
year :  Finlay  v.  Bristol  and  Exeter  Ry,,  7  Ex.  409 ;  but  as  to 
companies  incorporated  under  the  Companies  Act:  See  a.  241 
of  Companies  Act,  ante  p.  234. 
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In  an  action  for  use  and  occupation  against  an  executor,  ii  Oio.  n.  c. 
lie  is  personally  liable  and  not  in  his  representative  capacity:  jj^^^ 
Niwon  V.  Quinn,  Ir.  R.  2  G.  L.  247;  see  also  Athina  v.  Hum- 
pKery,  2   C.  B.  654;    16  L.  J.  C.  P.   120;   Tfation  v.   ToflW, 
1    C-  M.  &  R.  172;  3  L.  J.  Ex.  234. 

Where  the  receiver  of  an  estate  in  which  plaintiff  had  FtrwM  M  in  fty 
an  equitable  interest,  let  the  defendant  into  possession  under  '•^••'* 
an  agreement  in  writing  to  let  for  a  term  of  years  "  on  behalf 
**  of  the  estate,''  and  the  plaintiff  not  agreeing  to  any  other 
than  a  yearly  letting,  the  defendant  left  before  having  been 
six  months  in  possession,  it  was  held  plaintiff  could  not 
maintain  trespass  or  use  and  occupation,  and,  it  seems, 
defendant  was  not  liable  at  a)l:  Bloper  v.  Baundera,  29  L.  J. 
Ex.   275. 

A.,  a  tenant  from  year  to  year  imder  a  parol   demise,  T§naidtrcm 
assigned  all  his  interest  to  B.       The  lessor  did  not  accept  XSohJ^ 
B.  as  his  tenant  and  on  default  being  made  in  payment  of  Mtigntd, 
the  rent  sued  A.  for  use  and  occupation.      It  was  held  that 
he  was  liable  in  that  form  of  action:  Shine  v.  DtUoitf  Ir.  R. 
1  C.  L.  277. 

Pleading'.  The  plaintiff  may  declare  generally  for  the  use  TUaMng. 
and  occupation  of  divers  messuages,  lands  and  tenements, 
without  specifying  where  they  are  situated:  King  v.  Fraser, 
6  East  348;  but  where  premises  were  held  under  two  joint 
owners  and  one  died,  in  an  action  by  the  survivor,  it  is  not 
sufficient  to  allege  that  the  defendant  held  under  him  alone: 
Israel  v.  Simmons,  2  Stark.  356. 

The  defendant  cannot  by  plea  or  in  evidence  dispute  the 
plaintiff's  title,  except  by  showing  that  it  has  determined 
since  the  commencement  of  the  tenancy:  Curtis  v.  Spitty, 
1  Bing.  (N.  C.)  15;  Leiois  v.  Willis,  1  Wils.  314;  Delaney 
V.  Fox,  2  C.  B.  (N.  S.)  768;  London,  etc.,  Ry,  Co,  v.  West, 
L.  R.  2  C.  P.  553;  cf.  also  Cuthhertaon  v.  Irving,  6  H.  &  N. 
135;  Weld  v.  Bawter,  1  H.  &  N.  568;  26  L.  J.  Ex.  112;  Leases 
hy  Estoppel,  ante  p.  28;  Who  may  sue,  supra  p.  390;  and 
where  lodgings  were  occupied  by  A.  the  defendant's  wife, 
at  his  request,  he  cannot  plead  that  A.  was  not  his  wife, 
as  such  a  plea  would  amount  to  the  general  issue  as  well  as 
tender  of  an  immaterial  issue:  Sinclair  v.  Hervey,  2  Chit. 
642.  Under  the  plea  of  **  never  indebted  "  the  defendant  may 
show  that  a  third  person  had  recovered  judgment  in  eject- 
ment for  the  premises,  and  that  he  had  attorned  and  paid 
the  rent  subsequently  accruing  due  to  the  third  person  to 
avoid   being  turned  out  of  possession:    Netoport  v.   Harvey, 
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iiGio.  n.  0,     2  D.  ft  L.  921;  but  this  does  not  apply  to  rent  prenoulj 
*  ■  due:  lb, 

A  plea  that  before  action  the  plaintiff  took  and  detained 
as  a  distress  for  rent,  goods  of  value  sufficient  to  satisfy 
the  same,  is  bad;  it  should  also  show  that  the  rent  ims 
satisfied:  Lear  v.  Edmonds,  1  B.  &  Aid.  157. 

Evidence:  A  defendant  cannot  show  by  the  croBS-examina- 
tion  of  the  plaintiff's  witnesses  that  the  premiaea  are  held, 
under  a  written  agreement,  but  if  it  afterwards  appears  ao 
by  the  defendant's  evidence,  the  plaintiff  is  not  bound  to  put 
in  the  written  agreement:  Marston  v.  Dean,  7  C.  4  P.  13;  see 
also  Keys  v.  Hai-wood,  2  C.  B.  906;  Watson  v.  King,  3  C.  B. 
608.  In  an  action  for  rent  of  land  verbally  let  on  the  aaine 
terms  as  the  former  tenant's  lease,  such  lease  must  be  pro- 
duced properly  stamped:  Turner  v.  Power,  7  B.  &  C.  625;  see 
also  Stamp  Duties  Acts,  ante  pp.  266,  269.  Where  on  the  let- 
ting of  land  to  a  tenant  a  memorandum  was  drawn  up,  the 
terms  of  which  were  that  he  should  on  a  future  day  bring  a 
surety  and  sign  the  agreement,  neither  of  which  he  ever  did,  it 
was  held  that  the  memorandum  was  a  mere  unaccepted  pro- 
posal and  need  not  be  produced,  but  that  the  terms  of  the 
letting  might  be  proved  by  parol  evidence:  Doe  d.  Bingham 
y.  Cartwright,  3  B.  &  Aid.  326. 

Parol  evidence  as  to  the  party  to  whom  a  demise  has  been 
made  is  not  admissible  if  the  agreement  was  in  writing:  B. 
V.  Rawdon,  3  M.  &  Ry.  426;  nor  is  parol  evidence  admissible 
to  prove  the  fact  under  whom  a  party  took  possession:  Doe 
V.  Harvey,  8  Bing.  239;  but  it  is  admissible  as  to  the  ftct 
of  tenancy,  although  the  tenant  held  under  a  written  agree- 
ment: Jenkins  v.  Hill,  2  W.  R.  268;  see  also  Tyrwhitt  x, 
Lambert,  10  A.  &  E.  470;  Preston  v.  Meroeau,  2  W.  BL 
1249. 

As  to  what  evidence  must  be  given  by  a  mortgagee  of 
lands  under  the  R.  P.  Act,  in  possession,  suing  for  use  and 
occupation:  See  ss.  60  &  63  of  R.  P.  Act  and  notes  thereon, 
ante  p.  309. 
Amount H'  Amount  Recoverable:  Note  the  concluding  words  of  a.  14, 

supra. 

The  original  agreement  though  void  under  the  Statute  of 
Frauds  may  be  used  to  calculate  the  amount  of  the  rent  due 
on  such  agreement:  De  Medina  v.  Poison,  Holt  N.  P.  47. 
Where  a  tenant  took  possession  under  an  unsigned  agree* 
ment  which  purported  to  give  him  certain  rights  which  the 
lessor  was  not  in  a  position  to  grant,  it  was  held  that  evidenoe 
was  admissible  to  show  the  annual  value  of  the  land  without 
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h.   x-i^hts,  and  that  the  jury  might  ascertain  the  same  inde-  11  Geo.  IL  o. 
idently  of  the  amoimt  reserved  by  the  agreement :  Tomlin-     » *•  ^  • 
V.   Day,  2  Bro.  &  B.  680. 

Wrbere  before  a  former  lease  had  expired  the  defendant 
[\t.  into  possession  on  the  understanding  that  at  the  expira- 
n  of  the  said  lease  he  would  take  a  new  lease  at  an  increased 
Lta.1,  and  this  arrangement  having  fallen  through  and  the 
'end  ant  went  on  holding  after  the  first  lease  had  expired, 
^wsLB  held  that  it  was  a  question  for  the  jury  what  rent 
uS  fairly  payable  for  the  continual  holding,  no  necessary 
ference  arising  under  the  circumstances  from  the  former 
Iding:  Thetford  Corporation  v.  Tyler,  8  Q.  B.  95;  and  when 
tenancy  is  continued  beyond  the  time  for  which  it  was 
i^inally  taken,  it  is  a  question  for  the  jury  whether  the 
ndlord  has  shown  sufficient  evidence  of  an  imderstanding 
itween  himself  and  tenant  that  there  should  be  an  increased 
tntal:  Elgar  v.  Watson,  Car.  &  M.  494.  Where  it  was 
*o posed  that  the  tenant  should  pay  a  certain  sum,  plus  half 
le  profits  of  his  business  as  rent  and  the  tenant  went  into 
>ssession,  but  did  not  sign  the  proposed  agreement,  and 
here  after  the  tenant  had  been  in  10  weeks  a  jury  found 
lat  he  had  gone  in  without  an  agreement  but  provisionally 
ith  a  view  to  an  intended  agreement,  it  was  held  that  the 
snant  was  liable  to  pay  a  reasonable  sum  for  the  time  he 
ccupied  the  premises:  Coggan  v.  Wartoioker,  3  Car.  &  K.  40. 
Vhere  the  assignees  of  an  insolvent  tenant  agreed  to  pay  the 
andlord  £7  for  the  last  quarter's  rent,  it  was  held  that  tiie 
um  could  not  be  recovered  there  having  been  no  use  and 
<?cupation:  Clarke  v.  Wehh,  1  C.  M.  &  R.  29. 

(e)  Held  or  enjoyed:  See  also  note  (d),  supra,  hm  or  mfo^td. 

If  there  is  an  actual  holding  by  a  party  who  has  obtained 
;he  power  to  occupy  or  enjoy  from  the  landlord  it  is  suffi- 
cient under  the  statute  without  actual  occupation:  leon  v. 
Gorton,  6  Bing.  (N.C.)  501;  Pinero  v.  Judson,  ff  Bing.  206; 
Smith  V.  Towart,  2  M.  &  G.  841;  Dawes  v.  DowUng,  31  L.  T. 
65;  BulUvan  v.  Jones,  3  C.  &  P.  679;  Cooper  v.  Dioh,  1  S.  C.  R. 
127;  Smalhoood  v.  Sheppards,  (1895)  2  Q.  B.  at  629.  If  the 
tenant  permits  another  to  occupy  the  premises,  that  will  be  Oemattan  fty 
an  occupation  by  the  tenant:  Bull  v.  Sihhs,  8  T.  R.  327;  Bertie  ***^P<^- 
V.  Beaumont,  16  East  33;  Waring  v.  King,  8  M.  &  W.  571; 

Ihhs  V.  Riohardson,  9  A.  ft  E.  849;  Neale  v.  Buyind,  2  C.  &  J. 

377;  Israel  v.  BirMnMms,  2  Stark.  355;  Levy  v.  Lewis,  9  C.  B. 

(N.  S.)  872.      As  to  the  necessity  of  actual  occupation:  See 

also,  Eanmer  v.  Flight,  36   L.   T.  279;   Jones  v.   Reynolds, 
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7  C.  &  P.  335;  Alford  v.  Vickery,  Car.  &  M,  280;    Wooi<f 
y.  Wailing,  7  G.  &  P.  610;  How  v.  Kennett,  3  A.  &  £.  650. 

Where  two  persons  entered  into  an  a^eement  to  takt 
premises  of  the  plaintiff  and  one  only  entered,  it  was  held 
in  an  action  for  use  and  occupation  against  both  that  the 
entry  of  one  was  the  entry  of  both:  Olen  v.  Dungey,  4  Ex.  61; 
Dodd  y.  Aoklom,  6  M.  &  G.  672.  But  where  defendant  aad 
another  yerbally  agreed  to  lease  land  from  the  plaintiffs  for 
90  years  to  commence  at  a  future  day,  and  before  that  daj 
defendant  left  N.S.W.,  no  eyidence  being  giyen  that  he  or 
anyone  with  his  authority  had  been  upon  the  land,  and  be 
had  paid  money  for  rent  on  two  occasions,  his  co-taunt 
haying  also  paid  rent,  it  was  held  that  there  was  no  eyidenee 
of  use  and  occupation  to  go  to  the  jury.  The  jury  was  not 
justified  in  the  absence  of  direct  eyidence,  in  making  anj 
presumption  against  the  defendant  because  the  co-tenant  wu 
not  called  as  a  witness:  Cooper  y.  Dick,  1  S.  C.  R.  127. 
Further,  the  entry  of  one  of  two  executors  on  premises  where- 
of the  testator  was  tenant,  is  not  the  entry  of  both:  Nstitm 
y.  Toser,  1  C.  M.  &  K.  172;  nor,  it  seems,  is  the  holding  oyer 
of  one  of  two  joint  tenants:  Tanored  y.  Christy,  12  M.  k  W. 
316;  and  see  7  M.  &  W.  127;  Draper  y.  CrofU,  15  M.  k  W. 
166. 


OceupaUon  for 
partoftorm. 


Fin. 


Fumitkod 
apartmmU, 


Lodgingt, 


As  aboye-mentioned,  the  occupation  may  be  constructive 
and  a  tenant  who  entered  under  a  lease  for  10  years  and 
abandoned  the  premises  before  the  expiration  of  the  term, 
was  held  liable  for  the  whole  term:  Woodhouae  y.  Ah  Pe^ 
16  W.  N.  166;  and  the  action  lies  where  the  premises  demised 
under  a  written  agreement  are  burnt  down  and  no  longer 
inhabited  by  the  tenant:  Baker  y.  Holtzapffell,  4  Tamit.  45; 
the  tenant  continuing  liable  imtil  the  tenancy  is  determined: 
Ison  V.  Gorton,  5  Bing.  (N.  C.)  501;  but  where  fumiahed 
apartments  were  let  verbally  at  a  sum  payable  quarterly,  «nd 
the  premises  were  destroyed  by  fire  in  the  middle  of  a  quarter, 
both  parties  haying  agreed  that  the  occupier's  liability  should 
not  continue  after  the  fire,  it  was  held  that  an  action  lay  for 
the  occupation  of  the  premises  during  the  current  quarter 
until  the  fire,  at  a  rate  proportioned  to  the  time  of  actual 
occupation,  as  the  agreement  negatiyed  the  supposition  of  t 
demise  for  a  certain  time  and  showed  a  contract  in  respeet 
of  the  occupation  de  die  in  diem :  Packer  y.  Oihhims,  1  Q.  B. 
421 ;  but  a  tenant  who  takes  lodgings  and  does  not  enter,  ii  not 
liable  for  use  and  occupation:  Edge  y.  Strafford,  1  C.  ft  J. 
391;  Loioe  V.  Rosa,  5  Ex.  553;  19  L.  J.  Ex.  318. 
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The  mere  accidental  detention  of  the  key  by  a  tenant  from  11  aRO.  n.  o. 
ir    to    year,    (who  has  quitted  the  premises  and  removed  ^jjJJJ^'o/ 
I  goods  in  accordance  with  notice),  for  two  days  beyond  the  k$y, 
piration  of  the  term,  is  no  evidence  of  use  and  occupation 

as  to  render  him  liable  for  another  quarter:  Chray  v. 
mipas,  11  C.  B.  (N.  S.)  620;  but  cf.  Cooper  v.  Dick,  I  S.  C.  R. 

131.  However,  occupation  may  be  proved  by  acknowledg- 
ents  and  admissions  made  by  the  defendant:  thus,  suffering  '^<'»*<»«*<">*« 
dgznent  by  default  in  an  action  for  use  and  occupation 
nountB  to  an  admission  that  the  defendant  held  a  house  of 
le  plaintiff  who  need  not  show  it  was  bis  house,  and  the 
ifendant  must  prove  that  he  did  not  occupy  the  particular 
Duse  to  which  the  attention  of  the  jury  has  been  directed: 
^avid  T.  Holdship,  1  Chit.  644n.;  so  also,  where  the  occupier 
f  a  bouse  submits  to  a  distress  for  rent  stated  to  be  due 
rom    him   as   tenant   to   the    distrainor;    Ponton   v.    Jonea, 

Camp.  372;  and  payment  of  rent  is  a  sufficient  recognition 
f  tlie  title  of  the  landlord,  although  it  appears  on  the  plain- 
iff*s  evidence  that  the  defendant  originally  came  in  under 
Lnother  person,  or  that  he  has  only  an  equitable  estate:  Dolby 
r.  lies,  11  A.  &  E.  335;  9  L.  J.  Q.  B.  61;  so  where  A.  applied 
to  B.  who  was  a  proprietor  of  a  house  with  cellars  which  he 
Bras  in  the  habit  of  letting,  telling  him  that  he  wanted  cellar 
room  for  a  pipe  of  wine,  at  the  same  time  intimating  that  he 
might  shortly  want  more  room  and  B.  thereupon  said  that 
he  had  better  put  it  into  his  (B.'s)  own  cellar,  and  A.  did 
so;  it  was  held  that  B.  was  entitled  to  a  reasonable  and 
proper  sum  for  rent:  Oray  v.  Chamberlain,  4  C.  &  P.  260; 
see  also  Allison  v.  Stark,  9  A.  &  E.  266;  8  L.  J.  M.  C.  13; 
Christy  v.  Tanored,  9  M.  &  W.  438;  Drury  Lane  Co,  v.  Chap- 
man, 1  Car.  &  K.  14. 

15.  And  whereas  where  any  lessor  or  landlord,  Bantewoovww 

abto  from 

having  only  an  estate  for  life  in  the  lands,  tenements,  undw-tenant 
or  hereditaments  demised,  happens  to  die  before  or  for  wo  die 

befon  rent 

on  the  day  on  which  any  rent  is  reserved  or  made  pay-  payable, 
able,  such  rent  or  any  part  thereof  is  not  by  law 
recoverable  by  the  executors  or  administrators  of 
such  lessor  or  landlord :  nor  is  the  person  in  reversion 
entitled  thereto,  any  other  than  for  the  use  and  oc- 
cupation of  such  lands,  tenements,  or  hereditaments, 
from  the  death  of  the  tenant  for  life:  of  which  ad- 
vantage hath  been  often  taken  by  the  under-tenants 
who  thereby  avoid. paying  anything  for  the  same; 
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iiGio.n.c.  for  remedy  whereof  Be  it  enacted  by  the  anthozitT 
aforesaid,  That  from  and  after  the  24th  day  of  June, 
1738,  where  any  tenant  for  life  (b)  shall  happen  t» 
die  before  or  on  the  day  on  which  any  rent  was  re- 
served or  made  payable  upon  any  demise  or  lease  of 
any  lands,  tenements,  or  hereditaments,  which  de- 
termined on  the  death  of  such  tenant  for  life,  that 
the  executors  or  administrators  of  such  tenant  for 
life  shall  and  may,  in  an  action  on  the  case,  r^:over 
of  and  from  such  under-tenant  or  under-tenants  of 
such  lands,  tenements,  or  hereditaments,  if  sach  ten- 
ant for  life  die  on  the  day  on  which  the  same  was 
made  payable  the  whole,  or  if  before  such  day  then 
a  proportion  of  such  rent,  according  to  the  time  (c) 
such  tenant  for  life  lived,  of  the  last  year,  or  quarter 
of  a  year  or  other  time  in  which  the  said  rent  was 
growing  due  as  aforesaid,  making  all  just  allowances 
or  a  proportionable  part  thereof  respectively. 

(a)  There  is  no  decision  as  to  whether  this  section  can  be 
applied  in  N.S.W.;  but  see  ante,  p.  327. 

For  the  law  relating  to  this  section:  See  Ew  parte  Smi^thf 
1  Swanst.  337,  and  the  note  thereto  in  which  all  the  decisioiis 
down  to  10th  March,  1818,  are  reviewed.  See  also  Duppa 
V.  MayOy  I  Wms.  Saund.  288  f.  n.  2;  4  Shelford's  R.  F. 
Statutes,  noting  that  4  Will.  IV  c.  22,  which  amended  and 
extended  the  provisions  of  this  section,  was  never  in  force 
in  N.S.W.,  but  its  provisions  with  others  are  now  contained 

ApporUonmmU    in   the   local   Apportionment   Act,    1905,   ante   p.    171.       Cf. 

Act,  1W6.  g    59  ^jf  L   &  T.  Act,ante  p.  147. 

As  to  leases  by  tenants  for  life:  See  Conveyancing  and 
Law  of  Property  Act,  Part  IV,  ante  p.  199. 

Tenant  for  life,  (b)   Tenant  for  life:  See  note   (a),  supra.       By  the  local 

Apportionment  Act,  1905,  the  right  to  apportionment  is  given 
to  "  all  persons  and  their  respective  executors,  administrators 
'*  and  assigns  and  also  the  executors,  administrators  and 
"assigns  respectively  of  persons  whose  interests  determiBe 
"with  their  own  death."  See  Apportionment  Act,  1905, 
ante  p.  171. 

Time,  (c)    Time:  This  statute  does  not  recognise  any  principle 

of  apportionment  based  upon  the  difference  in  the  productive- 
ness of  different  seasons  of  the  year.      Time  alone  is  vhai 
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it    regards:    Oldham  v.  Huhhard,  2  Y.  &  C.  C.  C.  209  per  11  Geo.  n. c. 
Knight  Bruce,  V.C;  Aynsley  v.  Wardstoorth,  2  V.  &  B.  331  l»'»-l*»l«- 
and  cases  there  cited.       See  also  Apportionment  Act,   1905, 
cxn^e  p.  171. 

16.  And    whereas    landlords     are     often    great  ^^^  'o' 
sufferers  by  tenants  running  away  in  arrear,  and  not  j^jwe  tenmti 
only  suffering  the  demised  premises  to  lie  unculti-  mises. 
vated  without   any   distress  thereon   whereby   their 
landlords  or  lessors  might  be  satisfied  for  the  rent 
arrear,  but  also  refusing  to  deliver  up  the  possession 
of  the  demised  premises  whereby  the  landlords  are 
put  to  the  exx)ense  and  delay  of  recovering  in  eject- 
ment (b) :  Be  it  further  enacted  by  the  authority 
aforesaid,  That  from  and  after  the  said  24th  day  of 
June,  1738,  if  any  tenant  holding  any  lands,  tene- 
ments, or  hereditaments,  at  a  rack-rent,  or  where  the 
rent  reserved  shall  be  full  three-fourths  of  the  yearly 
value  of  the  demised  premises,  who  shall  be  in  arrear 
for  one  year's  rent  (c)  shall  desert  the  demised  pre- 
mises and  leave  the  same  uncultivated  or  unoccupied 
(d)  so  as  no  suflScient  distress  can  be  had  to  counter- 
vail the  arrears  of  rent:  it  shall  and  may  be  lawful 
to  and  for  two  or  more  justices  of  the  peace  of  the 
county,  riding,  division,  or  place,  (having  no  interest 
in  the  demised  premises),  at  the  request  (e)  of  the 
lessor  or  landlord,  lessors  or  landlords,  or  his,  her,  or 
their  bailiff  or  receiver,  to  go  upon  and  view  the 
same,  and  to  affix,  or  cause  to  be  aflSxed,  on  the 
most  notorious  part  of  the  premises,  notice  in  writing, 
what  day,  (at  the  distance  of  fourteen  days  at  least 
(f)),  they  will  return  to  take  a  second  view  thereof: 
and  if  upon  such  second  view  the  tenant,  or  some 
person  on  his  or  her  behalf,  shall  not  appear  and 
pay  the  rent  in  arrear,  or  there  shall  not  be  sufficient 
distress  upon  the  premises,  then  the  said  justices 
may  put  the  landlord  or  landlords,  lessor  or  lessors, 
into  the  possession  of  the  said  demised  premises,  and 
the  lease  thereof  to  such  tenant,  as  to  any  demise 
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therein  contained  only,  shall  from  thenceforth   be- 
come void. 

(a)  There  is  no  decision  as  to  whether  this  secticHi  cb& 
be  applied  in  N.S.W.;  but  see  ante,  p.  327;  and  as  to  implMd 
repeals,  at  p.  329.  Note  the  provisions  of  L.  &  T.  Aat, 
Part  IV,  ante  p.  59. 

(b)  Recital:  In  Eo  parte  Pilton,  1  B.  &  Aid.  369,  it  wms 
held  that  it  was  manifest  from  the  recital  to  this  aectioa 
that  it  was  only  intended  to  extend  to  cases  where  the  land- 
lord had  an  express  right  of  re-entry.  But  this  section  wbs 
afterwards  amended  and  extended  by  57  Geo.  Ill  c  6S, 
which  is  as  follows: — 

"Whereas  by  an  Act,  etc.  .  .  .,  (recites  11  Geo.  11 
"c.  19,  8.  IG,  supra).  And  whereas  it  is  expedient  for  the 
"due  protection  of  the  interest  of  landlords  that  so  much  of 
"the  said  Act  as  requires  a  tenant  to  be  in  arrear  for 
"one  year's  rent  should  be  altered,  and  that  the  provisions 
"of  the  said  Act  should  be  extended  to  tenancies  wh^e  no 
"right  of  entry  in  case  of  non-payment  is  reserved  to  the 
"landlord:  Be  it  therefore  enacted:  That  the  provisioiiSy 
"  powers,  and  remedies  by  the  said  recited  Act  given  to  lesMms 
"and  landlords,  in  case  of  any  tenant  deserting  the  demised 
"premises,  and  leaving  the  same  uncultivated  or  unoccupied 
"so  as  no  sufficient  distress  can  be  had  to  countervail  the 
"arrears  of  rent,  shall  be  extended  to  the  case  of  tenants 
"holding  any  lands,  tenements  or  hereditaments  at  a  rack 
"  rent,  or  where  the  rent  reserved  shall  be  full  three-fourths 
"  of  the  yearly  value  of  the  demised  premises,  and  who  shaU 
"be  in  arrear  for  one-half  year's  rent,  (instead  of  for  one 
"year,  as  in  the  said  recited  Act  is  provided  and  enacted) , 
"  and  who  shall  hold  such  lands  and  tenements  or  heredita- 
"  ments  under  any  demise  or  agreement,  either  written  <H' 
"verbal,  and  although  no  right  or  power  of  re-entry  be  re- 
"  served  or  given  to  the  landlord  in  case  of  non-payment  of 
"  rent,  who  shall  be  in  arrear  for  one  half-year's  rent,  instead 
"  of  for  one  year,  as  in  the  said  recited  Act  is  provided  and 
"  enacted."  See  Edwards  v.  Hodges,  15  C.  B.  477,  as  to  the 
effect  of  the  amending  Act. 

(o)   One  year's  rent:  See  note   (b),  dupro. 

(d)  Unoccupied:  Where  a  tenant  ceased  to  reside  on  tJia 
premises  for  several  months  and  left  them  without  sufficient 
distre^R  to  an«;wer  for  the  year's  rent,  it  was  held  that  the 
lancHord  might  proceed  under  this  section  although  he  knew 
wli'ie    tbe    tenant    was   and   although   the   justices   found  a 
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serrant  on  the  premises  wHen  they  first  went  to  view  the  ii  Oio.  n.  o. 
same:   Ex  parte  Pilton,  1  B.  &  Aid.  369;  and  see  Taylerson  l*»"-l*»^^- 
v.  Peters,  7  A.  &  E.  110;  but  where  a  wife  and  children  were 
left   on  the  premises  with  furniture  alleged  to  belong  to  a 
stranger,  it  was  decided  that  the  premises  were  not  deserted: 
Auhcroft  y.  Bourne,  3  B.  &  Ad.  684. 

(e)  At  the  request:  It  has  been  held  under,  this  section  RighUof 
that  the  Court  will  not  compel  the  justices  to  act  if  they  '"*'*^- 
doubt  their  jurisdiction:  Em  parte  Fulder,  8  Dowl.  535;  but 

cf.  8.  134  of  the  Justices  Act,  (No.  27  of  1902) ;  note  (a) 
to  8.  23  (1)  of  L.  &  T.  Act,  ante  p.  61;  and  note  (a)  to 
8.  31  of  L.  &  T.  Act,  ante  p.  93.  A  mandamus  was  also 
refused  where  the  order  of  the  justices  was  not  directed  to 
anyone:  R.  v.  Traill,  12  A.  &,  E.  761;  but  such  an  order  will 
justify  the  sheriff  in  acting  imder  it:  R.  v.  Bewell,  8  Q.  B. 
161.  The  production  of  the  record  of  proceedings  before 
the  magistrates  is  a  conclusive  answer  to  an  action  of 
trespass  against  the  magistrate,  landlord  and  constable: 
Aahcroft  v.  Bourne,  3  B.  &  Ad.  684;  R.  v.  Bewell,  supra;  and 
see  per  Abbott,  C.J.,  in  Baaten  v.  Carew,  5  D.  &  R.  558; 
3  B.  &  C.  649. 

(f)  Fourteen  days  at   least:    Fourteen   clear   days   must  ^^•*'**** *V*" 
elapse  between  the  first  and  second  views,  and  ^^here  that 

period  had  not  elapsed  the  proceedings  were  set  aside  as 
irregular  and  restitution  ordered:  Creak  v.  Brighton,  1  P.  & 
F.  110. 

17.  Provided  always,  That  such  proceedings  of  AppeaL 
the  said  justices  shall  be  examinable  in  a  summary 
way  by  the  next  justice  or  justices  of  Assize  of  the 
respective  counties  in  which  such  lands  or  premises 
lie,  and  if  they  lie  in  the  City  of  London  or  County 
of  Middlesex,  by  the  judges  of  the  Courts  of  King's 
Bench  or  Common  Pleas:  and  if  in  the  Counties 
Palatine  of  Chester,  Lancaster,  or  Durham,  then  be- 
fore the  judges  thereof,  and  if  in  Wales,  then  before 
the  Courts  of  Grand  Sessions  respectively:  who  are 
hereby  respectively  empowered  to  order  restitution 
to  be  made  to  such  tenant  together  with  his  or  her 
expenses  and  costs,  to  be  paid  by  the  lessor  or  land- 
lord, lessors  or  landlords,  if  they  shall  see  cause  for 
the  same :  and  in  case  they  shall  affirm  the  act  of  the 
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11  Geo.  II.  c. 
10.  m.  17, 18. 


In  what  case 
double  rent, 
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said  justices,  to  award  costs  not  exceeding  five  pounds 
for  the  frivolous  appeaL 

There  is  no  decision  as  to  whether  this  section  can  be 
applied  in  N.S.W.;  but  see  ante,  p.  327.  See  notes  to  a.  16 
tupra. 

18.  And  whereas  great  inconveniences  have  hap- 
pened and  may  happen  to  landlords  whose  tenants 
have  power  to  determine  their  leases  by  giving  notiee 
to  quit  the  premises  by  them  holden  and  yet  re- 
fusing to  deliver  up  the  possession  when  the  landlord 
hath  agreed  with  another  tenant  for  the  same,  Be 
it  further  enacted  by  the  authority  aforesaid.  That 
from  and  after  the  said  24th  day  of  June,  1738,  in 
case  any  tenant  or  tenants  shall  give  notice  of  his, 
her,  or  their  intention  to  quit  (b)  the  premises  by 
him,  her,  or  them  holden,  at  a  time  mentioned  in  such 
notice,  and  shall  not  accordingly  deliver  up  the  pos- 
session thereof  at  the  time  such  notice  contained,  that 
then  the  said  tenant  or  tenants,  his,  her,  or  their 
executors,  or  administrators,  shall  from  thencefor- 
ward pay  to  the  landlord  or  landlords,  lessor  or 
lessors,  double  the  rent  or  sum  (c)  which  he,  she,  or 
they  should  otherwise  have  paid,  to  be  levied  (d), 
sued  for,  and  recovered  at  the  same  times  and  in 
the  same  manner  as  the  single  rent  or  sum  before 
the  giving  such  notice  could  be  levied,  sued  for, 
or  recovered:  and  such  double  rent  or  sum  shall 
continue  (e)  to  be  paid  during  all  the  time  such 
tenant  or  tenants  shall  continue  in  possession  as  afore- 
said (f). 

(a)  In  GUuson  v.  Egan,  6  8.  G.  R.  85,  this  section  wis 
referred  to  as  having  been  acted  on  in  a  great  number  of 
cases,  etc.:  See  ante,  p.  367. 

(b)  Notice  of  intention  to  quit:  The  case  is  within  the 
Act  whether  the  tenancy  was  by  lease  or  parol  demise,  and 
the  tenant's  notice  need  not  be  in  writing:  Titnmins  v.  Row- 
linaon,  3  Burr.  1603;  of.  Cohh  v.  8toke9,  8  East  358;  noU 
(iv),  infra  p.  405;  and  the  Act  only  applies  to  cases  where 
the  tenant  has  the  power  of  determining  hia  UnBucy  by  a 
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notice  and  where  he  has  actually  given  a  valid  notice  suffi-  ii  Geo.  ii.  c. 
dent  to  determine  his  tenancy  and  upon  which  the  landlord  ^^*  ^'  *®' 
might  have  acted  and  brought  ejectment :  Johnstone  v.  Huddle- 
stone,  7  D.  &  R.  411;  4  B.  &  C.  022.  The  time  fixed  by  the 
notice  must  be  definite  before  the  double  rent  can  attach: 
Farrance  v.  Elkington,  2  Camp.  501.  It  seems  that  the 
Act  does  not  extend  to  weekly  tenants:  Sullivan  v.  Bishop, 
2  C.  &  P.  359;  but  qucere:  See  Bullen  Dist.  (2nd  ed.)  p.  135. 

(c)  Double   the  rent   or  sum,   etc.:    The   jury   may   find  Double  the  rent, 
for  so  much  as  the  tenant  appears  to  have  overheld  without 
reference  to  the  sum  demanded,  so  that  it  be  not  more  than 

that  sum:  Anon,,  Lofft  275;  and  under  this  section  the  land- 
lord may  recover  against  the  tenant  the  reasonable  damages 
and  costs,  sustained  in  an  action  at  the  suit  of  a  party  to 
whom  he  had  contracted  to  let  the  premises,  but  to  when  recover- 
whom  the  tenant's  wrongful  act  had  prevented  him  from  <»*'*• 
delivering  possession:  Bramley  v.  Chest ertof^,  2  C.  B.  (N.  S.) 
592;  see  also  Humberstone  v.  Dubois,  10  M.  &,  W.  765;  note 
(viii),  infra.  This  remedy  may  be  pursued  after  ejectment: 
See  Soulsby  v.  Neving,  9  East  310  at  314. 

(d)  Levied;   i.e.  by   distress:    Timmins  v.   Rowlinson,   3  Levied. 
Burr.  1603. 

(e)  Double  rent  to  continue,  etc.:  A  tenant  holding  over  Continuing  in 
who  has  given  notice  and  paid  double  rent  may  quit  at  the       **'"^'*- 
end  of  the  term  without  giving  a  fresh  notice:  Booth  v.  Mac- 

farlane,  1  B.  &  Ad.  904.      The  landlord  may  waive  his  claim  Waiver. 
by  accepting  single  rent:   Doe  d,  Cheny  v.  Batten,  1  Cowp. 
243;  see  also  Ryal  v.  Rich,  10  East  48;  but  by  doing  so  it 
is  not  necessarily  implied  that  the  tenancy  should  continue: 
Doe  d,  Cheny  v.  Batten,  supra, 

(f)  Where  the  landlord  gives  notice:  Section  1  of  4  Geo.  Soticetoquit 
n  c.  28  provided  for  the  payment  by  persons  holding  over,   ^ 

of  doiible  the  yearly  value  of  the  lands,  etc.,  in  certain  cases.  2^1^'  ^' 
There  is  no  decision  as  to  whether  this  section  can  be  applied 
in  N.S.W.;  but  see  ante,  p.  327. 

The  section  is  as  follows: — ^'^  For  securing  to  lessors  and 
"land-owners  their  just  rights  and  to  prevent  frauds  frc- 
"quently  committed  by  tenants  (i),  be  it  enacted,  etc.:  That 
"in  case  any  tenant  (ii)  or  tenants  for  any  term  of  life, 
"lives  or  years,  or  other  person  or  persons  who  are  or  shall 
"come  into  possession  of  any  lands,  tenements  or  heredita- 
"ments  by,  from  or  under,  or  by  collusion  with  such  tenant 
"or  tenants  shall  wilfully  (iii)  hold  over  any  lands,  tene- 
"ments   or   hereditaments   after   the   determination    of   such 


Digitized  by 


Google 


404 


11  oio.  n.  c. 

10,  8.  18. 


WeMyof 
quarterly  ' 


WUful  holding 
over  under 

4  040.  II.  C. 


"  term  or  terms,  and  after  demand  made,  and  notice  m 
"writing  (iv)  given,  for  delivering  the  poesesaion  thereof,  bj 
*'  his  or  their  landlords  or  lessors,  or  the  person  or  persoDs 
"  to  whom  the  remainder  or  reversion  of  such  lands,  tene- 
*'  ments  or  hereditaments  shall  belong,  his  or  their  agent 
*'  (v)  or  agents  thereunto  lawfully  authorised,  then  and  in 
"  such  case  such  person  or  persons  so  holding  over  (rii 
*'  shall,  for  and  during  the  time  he,  she,  and  they  shall  so  hold 
"  over,  or  keep  the  person  or  persons  entitled  (vii)  out  of 
"  possession  of  the  said  lands,  tenements  and  hereditamesU 
*'as  aforesaid,  pay  to  the  person  or  persons  so  kept  out  ol 
"  possession,  their  executors,  administrators  or  assigns  at  the 
"rate  of  doiible  the  yearly  value  (viii)  of  the  lands,  ten^ 
"  ments,  and  hereditaments  so  detained,  for  so  long  time  as 
"the  same  are  detained,  to  be  recovered  in  any  of  hit 
"Majesty's  courts  of  record,  by  action  of  debt  (ix),  where- 
"  imto  the  defendant  or  defendants,  shall  be  obliged  to  gi^ 
"  special  bail,  (x)  against  the  recovering  of  which  aid 
"  penalty  there  shall  be  no  relief  in  equity.'* 

(i)  It  has  been  held  that  this  statute  is  a  remedial  Uv 
as  the  penalty  is  given  to  the  party  grieved  and  is  therefore 
to  be  construed  liberaUy:  WUkinson  y.  CoUey,  5  Burr.  20d4; 
but  Lord  EUenborovgh  considered  that  the  statute  being  peMi 
should  be  construed  strictly:  Lloyd  v.  Roshee,  2  Camp.  453. 

For  a  comparison  between  this  ^section  and  s.  18  (rf  11 
Geo.  II  c.  10,  supra:  See  Soulsby  v.  Neving,  9  East  310, 
at  314. 

(ii)  Any  tenant,  etc:  A  weekly  tenant  is  not  within  tbe 
'  Act:    Lloyd  y.  Roshee,  2    Camp.  453;   and    it    is    doubtful 
whether  a  quarterly  tenant  is:    WUkinson  y.  Hall,  3  Biof. 
(N.  C.)  508.      As  to  joint  tenants:  See  note  (vi)  infra, 

(iii)  Wilfully:  This  statute  does  not  apply  to  a  bona  fide 
holding  over  by  mistake:  Boulshy  v.  Neving,  9  East  310,  tt 
313;  Sunnfen  v.  Bacon,  6  H.  &  N.  846;  30  L.  J.  Ex.  368; 
therefore  a  tenant  holding  over  under  a  fair  claim  of  right 
is  not  within  the  statute,  although  it  appear  eventually  that 
he  had  no  right:  Wright  v.  Smith,  6  Esp.  203;  so  also  where 
there  had  been  negotiations  between  the  landlord  and  teotnt 
for  a  further  term  which  afterwards  went  off,  the  teniiit 
holding  over  meanwhile:  Doe  d.  Cheny  v.  Batten,  1  Cowp. 
243;  9  East  314n.  It  is  not  enough  to  show  that  tiie  pi«- 
mises  were  held  over  by  a  sub-tenant  without  the  landloitfi 
assent  or  authority:  Rands  v.  Clark,  19  W.  R.  48;  see  ilso 
Uirst  V.  Horn,  6  M.  &  W.  393;  notes  (iv)  and  (vi),  infra. 
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(iv)    Notice  in  writing:  The  notice  must  be  in  writing:  HOko. n.  c. 
Timmins  v.   Rowlinson,  3   Burr.    1603;    and   must  be   valid:  j^^^^^^ 
Johnstone  v.  Huddlestone,  4  B.  &  C.  922;  7  D.  &  R.  411;  and  under  A  Geo. 
it  is  sufficient  if  given  previous  to  the  expiration  of  tlie  term:  m^'^n' 
Cutting  v.  Derby,  2  W.  Bl.  1075;  Wilkinson  v.  Colley,  5  Burr,  writing,  etc. 
2694.      A  notice  to  quit  on  a  given  day  "  or  at  such  time  as 
"your  holding  shall  expire  next  after  the  expiration  of  lialf  WhatiufiHent 
"  a  year  from  the  receipt  of  this  notice  "  is  sufficient :   Hirst 
V.  Eom,  6  M.  &  W.  393.      But  where  the  landlord  notified  the 
tenant  to  give  up  possession  at  12  noon  on  the  day  when  the 
tenancy  was  determinable  at  which  time  he  would  attend  to 
receive  the  keys  and  rent,  and  that  in  the  event  of  the  tenant 
not  so  surrendering  the   landlord  would   demand  more  than 
double  the  original  rent  till  he  could  obtain  legal  possession, 
it  was  held  that  the  landlord  could  not  recover  double  value 
as  the  notice  was  premature   and   insufficient  to   determine 
the  tenancy:   P<ige  v.  More,  15  Q.  B.  684.       Giving  a  second  Second  nuiee. 
notice  after  the  expiration  of  the  first  does  not  waive  the 
right  to  recover:  Messenger  v.  Armstrong,  1  T.  R.  63.       As 
to  waiver:   See  also  Soulshy  v.  Neving,  9  East  310;   Wright 
V.  Smith,  5  Esp.  203;  note    (viii)    infra,      A  notice  to  quit 
"  or  I  shall  insist  upon  double  rent,"  does  not  give  the  tenant  Nftiiee  with 
the  right  to  continue  possession  paying  double  rent:   Doe  d.  ^'**^"*^^^' 
Mattheivs  v.  Jackson,  Doug.   176.       Though  a  demise  is  for 
a  certain  time  a  demand  of  possession  and  notice  in  writing 
are  necessary  to  entitle  the  landlord  to  double  rent  or  value; 
but  such  demand  may  be  made  above  six  weeks  afterwards  Demise  for  fixed 
if  the  landlord  has  done  no  act  in  the  meantime  to  acknow-  ^'^' 
ledge   the    continuation   of   the    tenancy,   and   if   the    tenant 
holds  over  he  will  be  entitled  to  double  value  from  the  time 
of  such  demand;   but  if  the  rent  is  reserved  quarterly  and 
the  demand  is  made  in  the  middle  of  a  quarter  the  landlord 
cannot  recover  single  rent  for  the  antecedent  fraction  of  such 
quarter:  Cobb  v.  Stokes,  8  East  358;  cf.  Timmins  v.  Rowlin- 
son, supra;  see  also  Lake  v.  Smith,  1  B.  &  P.  (N.  R.)   174. 

(v)     Agent:   A    receiver     appointed    by     the    Court    of  Notice bp agent 
Chancery   in   a   suit   pending,   is    a   sufficient   agent   to   give  c.  28, 1. 1,  * 
notice:    Wilkinson  v.  Colley,  5   Burr.  2694;    cf,   Ooodtitle  d. 
Roberts  v.  Badtitle,  1  B.  &  P.  385;  or  a  receiver  jointly  ap- 
pointed by  mortgagors  and  mortgagee:    Poole  v.   Warren,  8 
A  &  E.  582. 

(vi)    Person   holding   over:    Where   on   the   receipt   of   &  Pereon holding 
notice  to  quit  to  two  joint  tenants  one  of  whom  only  actually  ' 
occupied  the  land,  the  other  said  that  "he  had  nothing  to 
do  with  the  land/'  it  was  held  that  this  statement  was  not 


,  over. 
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11  Geo.  II.  c. 
19,  8.  18. 


Penon  en- 
titled under 
4  Geo.  II.  c, 
29.  «.  1. 


Double  value 
under  4  Oeo.  II 
e.  28,  8. 1. 


Waiver. 


Hotc  calculated. 


admissible  to  show  that  a  holding  over  after  the  ezpirattos 
of  the  notice  was  not  wilful  on  the  part  of  the  latter:  Hirti 
V.  Horn,  6  M.  &  W.  303;  and  qucere  whether  a  joint  tenant 
is  necessarily  liable  for  the  wilful  holding  over  of  his  co- 
tenant:  76.  As  to  weekly  and  quarterly  tenants:  See  n. 
(ii),  supra, 

(vii)  Person  entitled:  This  remedy  is  only  given  to  the 
lessor  or  landlord  or  to  the  person  entitled  to  the  reversion 
and  not  to  one  to  whom  the  landlord  has  granted  a  iresk 
lease  to  commence  from  the  expiration  of  the  former  term, 
such  new  lessee  having  no  estate  but  a  mere  interesse  termini: 
Blatchford  v.  Cole,  5  C.  B.  (N.  S.)  514.  An  administratrix 
of  an  executor  cannot  sustain  an  action  on  this  Act  iq>on 
a  notice  to  quit  under  a  demise  from  the  testator  although 
the  tenant  has  attorned  to  her,  without  taking  out  administra- 
tion de  bonis  non  to  the  testator:  Tingrey  v.  Brovm,  1  B.  & 
P.  310.  One  tenant  in  common  may  bring  an  action  for  the 
double  value  of  his  moiety:  Cutting  v.  Derby,  2  W.  BL  1077; 
but  tenants  in  common  cannot  sue  jointly  for  double  value 
where  there  has  been  no  joint  demise:  Wilkinson  v.  Hall, 
1  Bing.  (N.  C.)  713;  of.  Harcourt  v.  Wyman,  3  Ex.  817. 

(viii)  Double  the  yearly  value:  Recovery  in  ejectment 
'  does  not  oust  the  landlord's  right  to  double  value  during 
the  time  the  tenant  held  over  after  the  expiration  of  the 
landlord's  notice  to  quit:  Soulsby  v.  Neving,  9  East  310,  313; 
but  acceptance  of  a  single  rent  is  a  waiver  of  the  double 
value:  Doe  d,  Cheny  v.  Batten,  Cowp.  243;  9  East  314n;  and 
waiver  need  not  be  specially  pleaded:  Rawlinson  v.  Marriott, 
16  L.  T.  207.  On  acceptance  of  single  rent  after  action 
brouglit,  however,  it  becomes  a  question  for  the  jury  whether 
it  was  meant  as  a  waiver  of  the  claim  for  double  value  or 
as  a  payment  pro  tanto:  Ryal  v.  Rich,  10  East  48.  As  to 
the  siun  for  which  the  jury  may  find:  See  Anon,,  Lofft  275; 
note  (c)  to  s.  18  of  11  Geo.  II  c.  19,  supra  p.  403.  "The 
"value  of  the  soil  itself  and  everything  which  by  having 
"been  attached  to  it  becomes  part  of  the  soil  is  no  doubt  to 
"  be  estimated  ....  as  well  as  that  of  all  easements, 
"  rights  and  appurtenances  thereto  belonging  or  enjoyed  there- 
"  with,  and  that  value  is  what  an  occupier  would  give  and 
"  the  landlord  would  have  otherwise  received  for  the  use  of 
**  the  freehold  and  everything  connected  with  it  during  the 
"time  that  the  possession  is  withheld:"  per  Parke,  B.,  in 
Robinson  v.  Learoyd,  7  M.  &  W.  at  53;  but  does  not  inclndt 
the  value  of  steam  power  let  with  the  building:  76. 
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(ix)  Action  of  debt:  The  double  value  cannot  be  recovered  ii  Oso. n.  c. 

by  distress:  Timmins  v.  Rowlinson,  3  Burr.  1603.  1?'  "**  ^®' ^** 

•^  '  How  rtcwtrabU. 

(x)  Special  hail:  Special  bail,  sometimeB  called  bail  above,  0-^015^1 
or  bail  to  the  action  was  bail  given  by  persons  who  under- 
took, generally  after  appearance  of  a  defendant,  that  if  he 
slioiild  be  condenmed  in  the  action  he  should  satisfy  the  debt, 
costs  and  damages  or  render  himself  to  prison  or  that  they 
■would  do  it  for  him:  Wharton's  Law  Lexicon;  but  see  now 
the  Consolidating  Act,  No.  24  of  1902,  abolishing  arrest  on 
mesne  process  except  in  certain  cases:  See  ss.  4-10. 

19.  And  whereas  it  hath  sometimes  happened, 
that  upon  a  distress  made  for  rent  justly  due  the 
directions  of  the  statute  made  in  the  second  year  2  w.  a  m.  as. 

1,  c.  5. 

c*f  the  reign  of  King  William  and  Queen  Mary,  in- 
tituled, **  An  Act  for  enabling  the  Sale  of  Goods 
**  distrained  for  Rent  in  case  the  rent  be  not  paid 
**  within  a  reasonable  Time,"  (b)  have  not  been 
strictly  pursued,  but  through  mistake  or  inadvertency 
of  the  landlord,  or  other  person  entitled  to  such  rent 
and  distraining  for  the  same,  or  of  the  bailiff  or 
agent  of  such  landlord  or  other  person,  some  irregu- 
larity or  tortious  act  hath  been  afterwards  done  in 
the  disposition  of  the  distress  so  seized  or  taken  as 
aforesaid,  for  which  irregularity  or  tortious  act  the  Distnaees  not 
party  distraining  hath  been  deemed  a  trespasser  06  forimga-  ' 
initio,  and  in  an  action  brought  against  him  as  such  ^^' 
the  plaintiff  hath  been  entitled  to  recover,  and  has 
actually  recovered,  the  full  value  of  the  rent,  for 
which  such  distress  was  taken:  And  whereas  it  is  a 
very  great  hardAip  upon  landlords  and  other  per- 
sons entitled  to  rents,  that  a  distress  duly  made 
should  be  thus  in  effect  avoided  for  any  subsequent 
irrejrularity.  Be  it  enacted  by  the  authority  afore- 
said, That  from  and  after  the  said  24th  day  of  June 
in  the  year  of  Our  Lord  1738,  where  any  distress  shall 
be  made,  for  any  kind  of  rent  justly  due  (c)  and 
any  irregularity  or  unlawful  act  shall  be  afterward? 
done  by  the  party  or  parties  distraining,  or  by  his, 
her,  or  their  agents,  the  distress  itself  shall  not  be 
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therefore  deemed  to  be  unlawful,  nor  the  party  or 
parties  making  it  be  deemed  a  trespasser  or  trespass 
sers  ab  initio :  but  the  party  or  parties  aggrieved  by 
such  unlawful  act  or  irregularity  shall  or  may  re- 
cover full  satisfaction  for  the  special  damage  he,  Ae, 
or  they  shall  have  sustained  thereby,  and  no  more, 
in  an  action  of  trespass,  or  on  the  case  (d),  at  the 
election  of  the  plaintiff  or  plaintiffs:  Provided  al- 
ways, That  where  the  plaintiff  or  plaintiflEs  shall 
recover  in  such  action,  he,  she,  or  they  shall  be  paid 
his,  her,  or  their  full  costs  (e)  of  suit,  and  have  all 
the  like  remedies  for  the  same  as  in  other  esses  of 
costs. 

(a)  This  section  is  in  force  in  N.S.W.:  Glasaon  v.  Egot^ 
6  S.  C.  R.  85;  ante  p.  367.  See  also  notes  to  ss.  34  ef  seq^ 
L.  &  T.  Act,  ante  pp.  \\\  et  acq. 

(b)  2  W.  &  M.  c.  5:  As  to  whether  this  Act  is  in  force 
in  N.S.W.:  See  Slapp  v.  Webh,  1  S.  C.  R.  App.  54;  ante 
p.  96  and  p.  337. 

(c)  Rent  justly  due:  In  an  action  under  this  secti<m  the 
plaintiff  must  show  that  the  subject  matter  is  rent  or  in 
the  nature  of  rent,  and  he  must  also  show  that  the  distress 
was  either  for  rent  or  for  a  debt  due.  Qu<ere  whether  "  sum 
"justly  due"  here  is  ejusdem  generis  with  rent:  Sanderson 
V.  Fotheringham,  11  V.  L.  R.  190;  6  A.  L.  T.  269;  see  also 
Stewart  v.  Fishley,  6  V.  L.  R.  (L.)  3;  ante  p.  117. 

(d)  Trespass  or  on  the  case:  See  Illegal,  Irregular  and 
EtDcessive  Distress y  ante  p.  109;  and  note  (b)  to  s.  21,  infra. 

This  section  applies  whatever  the  nature  of  the  goods 
distrained,  provided  they  be  distrainable :  Proudlove  v.  Twem- 
low,  1  C.  &  M.  at  329.  The  party  aggrieved  must  bring 
trespass  if  the  irregularity  be  in  the  nature  of  an  act  of 
trespass  and  case  if  it  be  in  itself  the  subject  matter  of  an 
action  on  the  case:  Messing  v.  Kemhle,  2  Camp.  116;  Winter- 
houme  v.  Morgan,  11  East  395.  Trover  cannot  be  main- 
tained for  goods  irregularly  sold:  Wallace  v.  King,  1  H.  BL 
13.  The  Court  will  not  allow  a  common  count  in  trespass 
de  bonis  aspoi-tatis  together  with  a  count  to  recover  the 
double  value  of  the  goods  framed  under  2  W.  &  M.  c.  5,  a.  5, 
(s.  52  of  L.  &  T.  Act,  ante  p.  142) :  Hoare  v.  Lee,  6  C.  B. 
754;  5  D.  &  L.  765;  and  cf.  Thompson  v.  Wood,  4  Q.  B.  493; 
12  L.  J.  Q.  B.  175,  where  it  was  held  that  under  a  count  on 
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52    Sen.  Ill  c.  4,    (ante  p.   331),  for  an  excessive  distress,  ii  Obo.  IT.  c. 

19   88    10^ 

the  allegation  that  the  defendant  took  and  distrained  the  21!  '  ' 
plaintiff's  goods  does  not  include  the  sale  of  them,  and 
therefore  under  such  a  count  damages  cannot  be  recovered  for 
the  sale  as  well  as  the  seizure.  In  an  action  for  an  irregular 
distress  it  is  necessary  to  state  correctly  to  whom  the  rent 
distrained  for  is  due:  Ireland  v.  Johnson,  1  Bing.  (N.  C.) 
I6S;  and  in  an  action  for  excessive  distress,  not  averring  that 
the  sum  distrained  for  was  not  due,  with  a  count  for  selling 
before  the  expiration  of  five  days,  the  plaintiff  at  the  trial 
applying  to  amend  by  adding  a  count  for  distraining  and 
selling  goods  to  satisfy  more  rent  than  was  due,  it  was  held 
that  the  Judge  rightly  refused  to  allow  the  amendment  on 
the  ^ound  that  it  was  not  a  matter  in  dispute  at  the  time 
of  the  commencement  of  the  action:  Lucas  v.  Tarleton,  3 
H.  A  N.  lie. 

(e)  Costs:  Under  43  Eliz.  c.  6,  s.  2,  it  was  enacted  that  Costt. 
if  in  certain  personal  actions  the  Judge  certified  that  the 
sum  recovered  was  under  40  shillings  no  more  costs  were  to 
be  allowed  to  the  plaintiff  than  the  stun  he  recovered  as 
damages.  This  statute  is  in  force  in  N.S.W. :  Burt  v.  Ooyder, 
10  S.  C.  R.  lOOn.  It  was  held  that  such  a  certificate  would 
deprive  the  plaintiff  in  an  action  under  s.  19,  supra,  of  costs 
notwithstanding  the  provisions  of  the  last-mentioned  section: 
Irunne  v.  Reddish,  6  B.  &  Ad.  796;  cf.  s.  267  of  C.  L.  P.  Act, 
(No.  21  of  1899). 

20.  Provided    nevertheless,    That    no    tenant    or  Tender  of 

;  ,  ,        amends. 

tenants,  lessee  or  lessees,  shall  recover  in  any  action 
for  any  such  unlawful  act  or  irregularity  as  afore- 
said, if  tender  of  amends  hath  been  made  by  the 
party  or  parties  distraining,  his,  her,  or  their  agent 
or  agents,  before  such  action  brought. 
See  notes  to  s.  19,  supra. 

21.  And  be  it  further  enacted  by  the  authority 
aforesaid,  That  from  and  after  the  said  24th  day  of 

June,  1738,  in  all  actions  of  trespass  or  upon  the  case  oenenu  lafoe. 
to  be  brought  against  any  person  or  persons  entitled 
to  rents  or  services  of  any  kind,  his,  her,  or  their 
bailiff  or  receiver,  or  other  person  or  persons,  re- 
lating to  any  entry  by  virtue  of  this  Act,  or  other- 
wise, upon  the  premises  chargeable  with  such  rents 
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or  services,  or  to  any  distress  or  seizure,  sale  or  dis- 
posal of  any  goods  or  chattels  tliereui)on,  it  shall  and 
may  be  lawful  to  and  for  the  defendant  or  defend- 
ants in  such  actions  to  plead  the  general  issue  (bi 
and  give  the  special  matter  in  evidence,  any  law  or 
usage  to  the  contrary  notwithstanding:  and  in  csk 
the  plaintiflf  or  plaintiffs  in  such  action  shall  bec<Hne 
nonsuit,  discontinue  his,  her,  or  their  action,  or  have 
judgment  against  him,  her,  or  them,  the  defendant 
or  defendants  shall  recover  double  costs  (c)  of  suit 

(a)  This  section  is  in  force  in  New  South  Wales:  OUuatm 
V.  Egan,  6  S.C.R.  85,  ante  p.  367.  Of.  note  (f)  to  s.  1, 
ante  p.  371. 

(b)  Pleading:  Where  the  distress  is  off  the  demised  pre- 
mises the  plea  must  be  special:  Vaughan  v.  Davis,  1  Eqp. 
257;  and  see  note  (i)  to  s.  1,  ante  p.  371.  A  plea  of  the 
general  issue  under  this  section  in  an  action  for  an  excessire 
distress,  puts  in  issue  not  only  the  matter  of  justification 
but  the  tenancy  and  ownership  of  the  goods  and  the  distress: 
Williama  v.  Jones,  11  A.  &  E.  643;  Nash  v.  Lucas,  16  L.  T. 
610;  Eagleton  v.  Outteridge,  11  M.  &  W.  at  469.  In  «n 
action  against  a  landlord  for  distraining  where  no  rent  was 
due,  or  for  more  rent  than  was  due,  a  plea  denying  the 
tenancy  is  a  good  plea:  Yates  v.  Tearle,  6  Q.  B.  282. 

Rule  84  of  R.  G.  22  Dec.,  1902,  provides  that:  **  Where  the 
"  general  issue  is  pleaded  by  virtue  of  any  statute,  inch 
"  statute  and  all  other  enactments,  if  any,  meant  to  be  relied 
"  on,  shall  be  noted  at  the  foot  of  the  plea.  In  case  of 
"  default,  no  costs  shall  be  allowed  in  respect  of  such  ple% 
"  or  for  any  witness  called  to  support  the  same."  It  his 
been  decided  that  although  the  defendant  fails  to  note  tbe 
statute  as  above  required  he  may  still  rely  on  it  as  a  defence, 
the  only  penalty  being  the  loss  of  his  costs :  Callinan  v.  Ry. 
Commissioners;  1.  S.  R.  89;  18  W.  N.  94. 

See  also  s.  52  of  L.  &  T.  Act,  ante  p.  142,  and  note  (d) 
to  s.  19  of  11  Geo.  n  c.  19,  supra, 

(c)  Double  costs:  See  note  (d)  to  s.  51  (3)  of  L.  &  T. 
Act,  ante, 

22.  And  whereas  great  diflBculties  often  arise  id 
making  avowries  or  conuzance  upon  distresses  for 
rent,  quit-rents,  reliefs,  heriots,  and  other  services, 
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Be  it  further  enacted  by  the  authority  aforesaid,  (b)  n  aio.n.  o. 
Tliat  from  and  after  the  said  24th  day  of  June,  1738,  ^*'  ^*  ^' 
it   shall  and  may  be  lawful  to  and  for  all  defendants  how  defendants 
ixi  replevin  to  avow  or  make  conuzance  (c)  generally,  Lvov^^*** 
tliat    the    plaintiff    in    replevin,    or    other    tenant        ^*'^ 
(d)     of    the    lands    and    tenements    whereon    such 
distress    was    made,    enjoyed    the    same    under    a 
grrant    or    demise    at    such    a    certain    rent     (e) 
during  the   time   wherein   the   rent   distrained    for 
incurred,  which   rent   was   then    and   still   remains 
due:  or  that  the  place  where  the  distress  was  taken 
was  parcel  of  such  certain  tenements,  held  of  such 
honor,  lordship,  or  manor,  for  which  tenements  the 
rent,  relief,  heriot,  or  other  service  distrained  for, 
i^as  at  the  time  of  such  distress  and  still  remains  due, 
(f )  without  further  setting  forth  the  grant,  tenure, 
demise,  or  title  of  such  landlord  or  landlords,  lessor 
OP  lessors,  owner  or  owners,  of  such  manor,  any  law 
or  usage  to  the  contrary  notwithstanding:  and  if  the 
plaintiff  or  plaintiffs  in  such  action  shall  become 
nonsuit,  discontinue  his,  her,  or  their  action,  or  have 
judgment  given  against  him,  her,  or  them,  the  de-  Double  co8t§. 
fendant  or  defendants  in  such  replevin  shall  recover 
double  costs  of  suit. 

(a)  There  is  no  decision  as  to  whether  this  section  can 
be  applied  in  N.S.W.;  but  see  ante,  p.  327.  See  also  notes 
on  Replevin,  ante  p.  126>;  Ss.  40  et  seq.,  L.  &  T.  Act,  ante 
pp.  126  et  seq,;  Redman  L.  &  T.  (5th  ed.)  393;  Woodfall 
L  A  T.  (17th  ed.)  668. 

(b)  This  section  is  penal  and  ought  to  be  construed 
strictly:  Short  v.  Buhhard,  2  Bing.  at  355.  As  to  the  form 
of  avowry  in  replevin  against  the  assignee  of  the  reversion, 
etc.:  See  Roberts  v.  Snell,  1  M.  &  G.  577. 

(c)  This  section  seems  to  be  confined  to  avowries  and 
cognizances:  Bowler  y.  Nicholson,  12  A.  &.  E.  341;  Booker 
V.  Nye,  1  C.  M.  &  R.  258 ;  Poole  v.  LonguevUl,  2  Saund.  285a. 

(d)  Of.  8.  2  of  21  Hen.  VIII  c.  19,  which  provided,  inter 
alia,  an  avowry  may  be  made  by  the  lord  upon  the  land  holden 
of  him  without  naming  his  tenant;  and  of.  also  Banks  v. 
Angetl,  7  A.  &  E.  843,  as  to  the  form  of  the  avowry. 
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,h.e    avowant  or  person  aforesaid   by   indorsing   the  ii  oio.n.  c.  19, 
%axne,  and  attesting  it  under  his  hand  and  seal  in  the  |[epievin  bonds 
presence  of  two  or  more  credible  witnesses :  which  23?^. 
Enay  be  done  without  any  stamp,  provided  the  assign- 
cnerLt  so  indorsed  be  duly  stamped,  before  any  action 
brought  thereupon:  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant,  or  person  making 
conuzance,  may  bring  an  action,  and  recover  there- 
Axpon  in  his  own  name:  and  the  Court  where  such 
action  shall  be  brought  may  by  a  rule  of  the  same 
Court  give  such  relief  to  the  parties  upon  such  bond 
as  may  be  agreeable  to  justice  and  reason:  and  such 
rale  shall  have  the  nature  and  effect  of  a  defeazance 
to  such  bond. 

There  is  no  decision  as  to  whether  this  section  can  be 
applied  in  N.S.W.;  but  see  ante,  p.  327  and  cf,  s.  42  of  L.  &  T. 
Act,  ante  p.  132,  which  it  would  seem  substantially  re- 
enacts  this  section.  See  that  and  following  sections  and 
notes  thereon.  But  note  that  the  local  statute  does  not 
contain  any  provision  as  to  Stamp  Duty. 
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ABANDONMENT— 

Of  distress,  effect  of,  07,  110,  140,  141,  142. 
Of  distress,  what  is,  97,  98,  140. 

ABBREVIATED  FORMS— 

Under  L.  &  T.  Act,  7,  8,^62-166. 
Under  R.P.  Act,  316-319. 

ACX:J0UNT,  of  Sale  of  Distress  and  Overplus— 
117,  144. 

ACTION— 

For  money  paid  tinder  excessive  distress.  111. 

For  money  paid  under  threat  of  illegal  distress,  109. 

For  rent,  101,  117,  149,  387,  388. 

Balance  recoverable  by,  when,  117. 

Suspended  by  distress,  101. 

When  a  waiver  of  forfeiture,  149. 

When  lease  not  by  deed,  387,  388. 
AcrnON  ON  THE  CASE— 

Landlord  liable  to,  when,  90,  408,  409,  410. 
ACTUAL  POSSESSION— 33,  35,  396,  400.     See  also  Possession. 
Not  necessary  after  seizure  under  distress,  97,  141. 
Sufficient  in  replevin,  127. 

ADJUDICATION— See  also  Order,  Tenements  Recovery, 
By  Justices,  under  L.  &  T.  Act,  77,  78,  79,  83. 

ADMINISTRATOR— See  also  Executor. 

C.T.A.,  Court  may  sanction  lease  by,  203. 

Liability  of,  under  lease,  how  discharged  on  distribution,  204,  205. 

May  distrain,  144,  145.    See  also  Distress. 

Not  before  grant  of  letters,  145. 
May  recover  apportioned  rents,  174.    See  also  Apportionment  Act. 
Blay  sue  or  be  sued  for  illegal  distress,  142,  143. 
Power  of,  to  lease,  24,  203. 
Transmission  of  lease  to,  on  intestacy  of  registered  proprietor,  321, 

322, 

ADVERTISEMENTS— 

Right  to  attach,  when  a  lease,  9,  10. 
Right  to  attach,  when  a  license,  10. 

AGENT— 

Cannot  buy  at  sale  of  distress,  116. 

Defined  under  Part  IV.  of  L.  &  T.  Act,  59,  76. 

Distraining,  Duties  of.  111,  113,  114. 

Distraining  to  be  authorised  by  warrant,  HI. 

Distraining  without  warrant,  143. 

Distress  on,  102. 

For  both  parties  paying  rent,  effect  of,  100. 

Making  excessive  charge,  143. 

May  delnand  possession  from  tenant  holding  over,  404,  405. 
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^'T  {cojrnMVWD}-' 

fay  proceed  for  leeutqj  of  teoemeat,  60^  76. 

lay  tender  Amoids  under  11  Geo.  IL  c  19,  409. 

«ot  ddiTering  copy  oi  waoaat  to  tenant,  I43L 

^ot  deliTermg,  Ac.,  tnTentorj,  143. 

U'f  using  to  Account,  144. 

i!?iiatiiie  of  agreement  by.    See  StaiMie  of  Framds^ 

i^atnze  of  cfemand  of  powwion  imder  L.  ft  T.  Act  by,  41,  43. 

ender  of  rent  by  tenant's,  106. 

ender  of  rent  to,  108.    See  Temder, 

Vnementa  recovery,  60,  76. 

Holder  of  power  of  attorney  is,  76. 

How  proved,  77. 

Not  infant,  77. 

Unauthorised  letting  by,  efoct  of,  76. 

What  sufficient  aathority  for,  76. 
Vhen  liable  for  illegal  distress,  110. 

CEMENT  FOR  LEASE— See  also  Lease. 

yiscXtdmer  of,  216. 

distinct  from  lease,  10. 

distress  mider,  after  payment  of  rent»  99,  144. 

':ntry  mider,  effect  ot  10,  74,  348,  353,  357. 

Cntry  under,  where  to^mI,  effect  o^  li,  67,  74,  348,  353,  357. 

jease  under  invalid  exerdae  of  power  deenusd,  192. 

^arty  entering  under,  presumption  as  to,  10. 

)tuBre  whetiier  right  to  disteess  may  now  attach  to,  99,  144. 

belief  against  foiifeiture  of,  when  included,  182,  183,  189. 

light  of  distress  does  not  attach  to  at  common  law,  98,  99. 

Specific  peifformance  o^  granted  in  Equity,  10,  35^,  354. 

Vhen  distress  may  be  niade  under,  99,  144. 

In  En^and,  99,  144. 

In  N.S.W.,  99.  144. 
Vhen  within  Forfeiture  of  Leases  Act,  182,  183. 

[CULTURAL  LEASE— See  SdOed  EstcUes, 
ASSADOR— Goods  of  and  of  suite  not  distrainaUe,  124. 

NDMENT— 

i'ower  of  Justices  as  to,  under  L.  ft  T.  Act,  95.  See  Tenements  JUeovof, 

LENT  LIGHTS— Referred  to,  8. 

UAL  RENT— See  Rent. 

EAU- 

\gainBt  decision,  ftc,  of  Justices  under  L.  ft  T.  Act,  92. 

By  proceeding  in  nature  of  Mandamus,  93. 

By  Prohibition,  92,  93. 

Where  decision  reversed  and  order  made,  93. 

By  Bp^al  case  stated,  93. 

Where  decision  reversed  and  ordor  made,  93. 

By  tenant  giving  security  to  defend  ejectment*  ftc.,  87. 

Quarter  Seadons,  94. 
Against  decision  of  Justices  under  11  Geo.  IL,  c.  19,  376»  377. 
rem  District  Court,  65,  56,  274. 
Jnder  Public  Entertainments  Act,  283. 

CARANCE— What  is,  under  Part  IV.  of  L.  ft  T.  Act.  87. 
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Assignment 

APPMCABILITY— Of    English    Statutes    in    N.S.W.,    136,   327.       See 
also  Statutes, 

APPORTIONMENT— 

Of  conditions  or  powers  of  re-entry,  147,  148. 

Of  quit  rents,  172. 

Of  rent,  148,  171,  397,  398. 

Effect  of  Crown  Lands  Acts  on,  149. 

In  Bankruptcy,  215. 

In  respect  of  time,  171,  172,  397,  398.    See  also  Apportionment 

Act. 
On  death  of  life  tenant  lessor,  397»  398. 

Construction  of  11  Geo.  II.,  c.  19,  as  to,  398. 
Where  lands  resumed  by  City  Council,  238. 
Where  lease  void  as  to  part,  99,  100. 
Where  reversion  severed,  148. 
Where  agreement  after  destruction  of  premises,  396. 

APPORTIONMENT  ACT— See  also  Apportionment. 
Apportionment  in  respect  of  time,  172,  173. 
Definitions  under,  171,  172. 
Effect  of,  on  date  when  rent  due,  173,  174. 
Intention  of  Act,  173. 

Not  applicable  where  express  stipulation  to  contrary,  175. 
Policies  of  assurance  excepted  from  Act,  175. 
Quit  rents,  172. 
Retrospective,  173. 

Right  of  recovery  of  apportioned  parts,  174. 
Proviso  as  to,  174. 

Entire  or  continuing  rent,  174. 
When  the  right  attaches,  173,  174. 
When  apportioned  part  payable,  173,  174. 
When  rent  payable  in  advance,  173. 
What  it  affects,  172,  173. 
Where  tenant  evictcKl,  173. 

APPRAISEMENT— 

Abolished  in  N.S.W.,  143,  337,  379,  380. 
No  costs,  &c.,  allowed  for,  143. 

ARBITRATION— Rent  adjusted  by,  under  Liquor  (Amendment)  Act,  288 
ASSESSMENT— Notice  of,  under  Municipalities  Act,  241,  242. 
ASSIGNEE— 

Effect  of  covenants  under  L.  &  T.  Act  on,  152. 

Liability  to  repair,  19,  20. 

May  recover  apportioned  rents,  when,  174. 

Of  land  under  R.P.  Act,  rights  and  liabilities  of,  297,  301. 

Of  lease,  is  lessee  within  Forfeiture  of  Leases  Act,  182,  183. 

Of  lessee,  tenant  within  L.  &  T.  Act,  34. 

Of  part  of  reversion,  rights  of,  147,  148. 

Of  reversion,  may  sue  for  use  and  occupation,  when,  389. 

When  can  obtain  security  for  costs  in  ejectment,  44. 

When  may  distrain,  102. 

Who  is,  under  L.  &  T.  Act,  40. 

ASSIGNMENT— See  also  Assignee,  Not  to  assign,  &c. 
By  mortgagee  by  sub-demise  to  avoid  liability,  223. 
Covenant  against,  without  consent,  145,  146,  147,  155,  318. 
Effect  where  license  given,  145,  146,  147. 
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Assignment 

ASSIGNMENT'(oo»Ti]n7BD)^ 

Effect  o£,  on  power  of  re-entry,  146,  146,  147. 

License  permitting,  effect  of,  145,  146,  147. 

Of  lease,  &c.,  15,  349.    See  also  Staitde  of  Frauds, 

Defined,  15. 

'Efhot  of,  15,  102.  -      . 

Form  of,  349. 

Who  may  make,  349. 
Of  part  of  reversion,  148. 

Rights  of  assignee,  148. 
Of  replevin  bond,  134,  135,  412,  413. 

Form  of,  134,  135,  136,  168. 
Where  covenant  against — 

Effect  of  Forfeiture  of  Leases  Act,  184. 

Effect  of  Act  of  1905,  189,  190,  191. 

Effect  of,  where  third  party  pays  rent,  80. 
Without  consent,  power  of  Court  to  protect  under-lessee  on,  IW,  191. 

ASSURANCE  POLICY— Not  subject  to  Apportionment  Act,  175. 

ATTORNEY  DULY  CONSTITUTED— How  appointed,  HI,  113. 

ATTORNMENT— See  also  Mortgage,  Tenancy  by  aUomment. 
By  tenant  of  Shire  Council,  246. 
By  tenant  to  third  parties,  void,  384,  385,  386. 

Exceptions,  384,  385. 
By  tenant  under  Country  Towns  Water  and  S.  (Amendment)  Act»  257. 
Conveyance  of  reversion  valid  without,  384,  385. 
Defined,  385. 

From  year  to  year,  when  held  tenancy  at  will,  64. 
From  year  to  year,  when  held  yearly  tenancy,  68. 
Is  entry  within  Statute  of  Limitations,  386. 
Question  of  fact,  79,  386. 
Tenancy  by,  29,  61,  62,  63,  64,  68,  76,  79,  82,  385. 

Distress  under,  by  mortgagee,  1(^,  103,  385. 
What  amounts  to,  29,  385. 
When  compelled  in  Equity,  386. 
When  necessary,  385. 

AUCTION— Sale'of  distress  by,  114,  116,  382,  383. 

AUCTIONEER— 

Action  for  use  and  occupation  by,  392. 
Liability  of,  for  goods  illegally  distrained,  117. 
On  sale  of  distress,  1 14,  115. 
Signature  of  agreement  by.     See  Statute  of  Frauds. 

AUSTRALIAN  GASLIGHT  COMPANY'S  ACT— 

Company  to  remove  pipes,  &c.,  when  tenants  quit,  258. 
Remedy  for  recovery  of  sums  due  for  gas,  258. 
Distress,  258. 

In  event  of  bankruptcy,  213,  258. 
Not  unla'vt'ful  for  want  of  form,  258. 

AVOWRY— 

For  rents  and  services,  335,  336,  410,  411,  412. 

In  Replevin.     See  Replevin. 

Shall  be  made  upon  the  land  without  naming  tenant,  335,  410, 411. 
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Bankruptcy 

AWAY  GOING  CROPS— 

Effect  of  leaving  on  premises,  91. 
Rights  of  tenant  to,  91. 
By  agreement,  91. 
By  custom,  91. 

Ho^  proved,  91. 
When  inferred,  91. 
BAIL— 

Notice  to  tenant  to  give,  41,  43. 

Rule  or  siunmons  for,  43,  45.     See  Ejectment. 

BAILIFF— 

Assault  on,  penalty  for,  289. 

When  entry  unlawful,  289. 
Authority  of,  under  warrant  to  recover  tenement,  63,  66,  67,  78, 83, 84. 
Charges  of,  on  making  distress,  139,  167. 
Distraining  for  city  rates,  powers  of,  236,  237. 

Illegal  distress  by,  237. 
Distraining  without  warrant.  111,  112. 
Duties  on  distraining.  111,  112,  113,  114. 
Duties  upon  execution    when   landlord  claims  rent,  123,  270,  271, 

338,  339,  340. 
Fees  of,  on  D.C.  execution,  when  landlord  claims,  271. 
Indemnified  for  illegal  distress,  112. 
Indemnified  under  Part  IV.  of  L.  &  T.  Act,  89. 
Landlord's  liability  for  acts  of,  112. 
Liability  of,  in  replevin,  127. 
Liability  of,  to  landlord,  112. 
Making  excessive  charge,  143. 
Manager  of  company,  113. 
Not  delivering  copy  of  warrant  to  tenant,  143. 
Not  delivering  inventory,  143. 
Of  District  Court,  entry  by,  when  justified,  67. 
Of  nearest  District  Court,  67. 
Refusing  to  account,  144. 
Sale  of  distress  by,  270,  271,  339. 
Tender  of  rent  to,  108.     See  also  Tender. 
Under  D.C.  execution,  sale  by,  on  landlords  claiming  rent,  270,  271. 

BANKRUPTCY— 

Apportionment  of  rent  on,  216,  217. 
Assignees,  liability  of  for  clandestine  removal,  370. 
Discharge  of  O.A.'s  liability  imder  lease,  218,  220,  221. 
Disclaimer  by  O.A.,  215,  216. 
Distress  in  default  of,  215. 
Effect  of,  on  covenants  as  to  hay,  &c.,  342,  343. 
Effect  of,  on  liability  of  guarantor  of  rent,  217,  218. 

Where  bankrupt  has  assigned,  218. 
Effect  of,  when  vesting  order  refused,  221,  222,  223. 
Effect  of,  where  bankrupt  assignee  of  lease,  218. 
Landlord's  rights  as  to  trade  fixtures,  219. 
Leave  for,  how  appealed  against,  223,  224. 
Of  after-acquired  leaseholds,  218. 
Of  lease  to  partners,  effect  of,  225. 
Operation  of,  217. 

As  between  lessor  and  assignee,  217. 
On  guarantee  of  rent,  217,  218. 
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Bankruptcy 

BANKRUPTCY  (oontinubd)— 

Disclaimer  by  O.A.  {coiUinued) — 
Proof  for  damages  by,  224. 

Measure  of  damages  of  assignor  of  lease,  224. 
Measure  of  lessor's  damages,  224,  225. 
Rights  of  third  parties  on,  217,  218,  220. 
Right  to  vesting  order  on,  221,  222. 
When  cannot  be  made,  216,  217,  218,  219,  220. 
When  landlord  entitled  to  rent  after  sequestration,  220. 
When  leave  of  Court  necessary,  218. 
Procedure,  219. 

Rights  of  landlord  on  notice,  219. 
Terms  imposed,  220. 
When  leave  ol  Court  unnecessary,  219. 

Effect  of  non-compliance  with  rules,  219. 
When  may  be  made,  215,  216,  217,  220. 
When  right  of,  deemed  abandoned,  220. 
Within  what  time,  215,  216,  217,  220. 

Discharge  of  O.A.'s  liability  on  default,  218,  220,  221. 
Extension  of  time,  216. 

Where  property  temporarily  unknown  to  O. A.,  217. 
Does  not  place  goods  in  custody  of  law,  123. 
Goods  not  in  "  possession,  order  or  disposition  "  when  under  distren^ 

121,  213. 
Of  landlord,  distress  on,  21 1,  212. 
Of  registered  proprietor  under  R.P.  Act,  321. 

Foreclosure  by  mortgagee  of  lease  on,  321. 
Of  tenant,  212  et  seq. 

Action  for  use  and  occupation  on,  212,  218,  220. 
Effect  of  covenants  as  to  hay,  &c.,  on  rights  of  assignee,  342,  34^ 
Powers  of  Court  to  protect  under-lessee  on,  189,  190,  191. 
Rights  of  landlord  against  Bill  of  Sale  holder,  212,  213,  225,  226, 
227,228. 
"  Possession,  Order  and  Disposition  '* — 

Goods  of  stranger  under  distress  not  in,  121,  213. 
~  Powers  of  Committee  of  Insane  person  as  to,  208. 
Powers  of  blaster  in  Lunacy  as  to  patients'  estates,  206. 
Preferential  claims  on,  213,  214. 
Proviso  in  event  of,  178,  184,  191. 
Rescission  of  contract  on,  221. 

Procedure  for,  221. 
Sequestration  order,  211. 
Effect  of,  211,212. 

On  actions  by  and  against  bankrupt,  211,  212. 
On  distress  by  Gas  Company,  212,  213. 
On  distress  by  landlord  on  bankrupt's  goods,  212. 
On  stranger's  goods,  212,  213,  228. 
Landlord's  rights  after,  on  tenant's  bankruptcy,  212, 213, 214, 215. 
Preferential  claims,  213,  214. 
WTiere  no  goods  on  premises,  213,  214. 
Surrender  of  lease  under  R.P.  Act  on,  306,  307,  321,  322. 
Transmission  of  land  under  R.P.  Act  on,  320,  321. 
Vesting  order,  221. 

Discretion  of  Court  as  to,  223. 

When  in  favoiu:  of  mortgagee,  223,  224. 
Effect  of,  221,  222. 
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Bond 

BANKRUPTCY  (continued)— 

Vesting  Order  (continued) —  J 

Effect  of  non-service  of  notice  of,  222. 

Effect  of  refusal  of,  222,  223. 

Evidence  on  application,  223. 

In  favour  of  landlord,  222. 

Where  sub-tenant  does  not  appear,  222,  307. 

In  favour  of  sub-lessee,  on  what  terms,  224. 

In  favour  of  under-lessee  or  mortgagee  by  sub-demise,  on  terms 
only,  223,  224. 

liability  of  mortgagee  by  sub-demise  under,  223,  224. 

Notice  of,  222,  223. 

Parties  to  application  for,  223. 

Where  mortgagee  by  sub-demise  assigns  to  person  without  means, 
223. 

Where  no  leave  to  disclaim  is  required,  219,  222. 

Who  may  apply  for,  221,  222. 
When  O.A.  deemed  to  have  adopted  contract,  220. 
Where  condition  for  forfeiture  on,  178. 

Effect  of  Forfeiture  of  Leases  Act,  184. 

Effect  of  Act  of  1906,  189,  190,  191. 
BILL  OF  EXCHANGE,  effect  of  payment  of  rent  by,  100. 
BILL  OF  SALE— 

Distress  on  goods  subject  to,  98,  225,  226,  227,  228,  229. 

Holders  rights  on,  98,  227,  228,  229. 

Disposal  of  overplus  after,  118. 

What  necessary  to  defeat  holder,  98,  228. 
Effect  of,  on  clandestine  removal  of  goods,  370. 
Forcible  entry  under,  333,  334. 
Growing  crops  not  personal  chattels,  229. 

Distinction  where  crops  severed,  229. 
Holder  of,  over  tenant^s  goods  when  a  trespasser,  229. 
Liability  of  holder  of  for  clandestine  removal,  370. 
"  License  to  take  possession  ''  does  not  include  distress,  225. 
Marshalling  as  between  holder  of,  and  landlord,  228. 
Mortgage,  legal  or  equitable,  including  fixtures,  when,  220.  227.  ] 
Mortgage  with  attornment  clause,  when,  226. 
Over  growing  crops,  effect  of  on  distress,  229. 
Over  household  furniture,  230. 

Consent  of  wife  or  husband  to,  230. 
"  Personal  chattels,"  what  are,  225. 
Power  of  distress  not  affected  by,  225. 

Except  as  to  goods  off  premises,  225. 
Bights  of  landlord  against  holder  of,  on  tenant's   bankruptcy,  212, 

213. 
What  acts  amount  to  distress  against  holder  of,  98,  228. 
What  included  under,  225. 
When  stock  on  farm  not  subject  of,  225. 
BOARD  OF  WATER  SUPPLY— See    also     Metropolitan     Water     and 
Sewerage  Acts. 
IMstress  for  rates  by,  247. 
BOND — See  also  Security,  Forms. 

For  seonrity  to  supersede  execution  of  warrant  of  justices,  87,  88. 

Form  of,  88,  161. 

Memorandum  to  be  written  on  or  annexed  to,  88,  163. 
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riNUBD) — 

Fin,  127,  131,  132,  412,  413. 

tcution,  how  proved,  133. 

m  of,  167,  412,  413. 

r  be  aesigned,  134,  135,  412,  413. 

er  for  ddivery  up  of,  138. 

By  whom.  135,  138. 

Effect  where  forfeited,  135,  413. 

Form  of  assignment',  168,  413. 
ief  in  action  on,  135,  413. 
en  before  Justices,  131. 
en  before  sheriff,  131,  132,  412. 
ere  lost,  135. 

F  CX)VENANT— See  also  Cwenanie, 

— See  Forfeiture. 

LEASE— See  SetOed  Estates. 

riON  of  tenants  license  under  Liquor  Acts,  284,  285,  286. 

SITOR— 

',  not  liable  to  distress,  119. 

119. 

f  plough  and  sheep  when  distrainable,  124,  330,  331,  333. 
?er8,  and  heifers  distrainable,  124. 
ring  on  common,  distress  on,  378,  379,  380. 
?d  for  rent,  how  impounded,  139,  140,  378,  379,  380,    3fl 
384. 

^ers,  distress  on,  121,  124,  380. 
,  when  distrainable,  124. 
ig,  not  distrainable,  124. 

ee  R.P,  Act. 

.  against  dealings  contrary  to  trust,  320. 

IE  OF  TITLE— See  R.P.  Act. 

li- 
lies to  District  Court,  66. 
}  nisi  for,  stays  proceedings,  56. 

>r  owner  not  to  empty,  238. 

•r  owner  to  give  notice  of  nuisance  arising  from,  238. 

E  TRUST— 

of,  under  covenant  to  repair,  19. 
nt  at  will  within  Statute  of  Limitations,  65. 

— Judge  in,  may  relieve  party  to  replevin  bond,  135. 

ee  also  Rates, 
:  when  a,  260. 
hen  a,  8,  245,  256. 

)F  DISTRESS,  139,  167,  343. 

•n  of,  from  proceeds  of  sale,  117,  379. 

g  to  Crown  not  distrainable,  124. 
38S  for  money  due  for  use  of,  99. 


Digitized  by 


Google 


423 

Companies 

CHRISTMAS  DAY— No  entry  under  warrant  of  possession  on,  84. 

C?LANDESTINE  REMOVAL-See  FraudvUrU,  dot. 

CLOSET-— Owners  or  tenants  to  fix,  247,  253. 

COLLATERAL  SECURITY— For  rent,  effect  of,  101. 

COLLUSION— 

Agreement  to  hold  distress  more  than  5  days,  not,'  115. 
Between  tenant  and  claimant  in  ejectihent,  31. 
Effect  of,  on  distress,  08,  105,  110. 
In  sale  under  execution,  effect  on  distress,  124. 

COMMENCEMENT— 

Of  tenancy  "  on  "  or  "  from  "  certain  day,  effect  of,  70. 
Of  term  to  appear  in  lease,  11,  12,  13,  357. 

COMMISSIONER'S  MEMORANDUM— Effect  of,  on  interpretation,  3,  4. 

COMMITTEE— See  Lunacy  Ad. 

COMMON  LAW  PROCEDURE  ACT— 
Effect  of,  on  L.  ft  T.  Act,  129. 
Ejectment  under,  30,  31,  32,  33. 

COMPANIES— 

Actions  against,  when  restrained,  231. 
Actions  by,  stayed  after  winding-up  order,  231. 
Actions  for  use  and  occupation  by,  392. 

Action  against,  392. 
Distress  after  commencement  of  winding  up,  231. 
Distress  by,  113,  233. 

Injunction  to  stay  actions,  &c.,  against,  231. 
Luidlord*R  right  to  distrain  for  rent  against,  231. 
On  goods  of  strangers,  232,  233. 
Debenture  holders,  233. 
Landlord  holding  P.N.  for  rent,  233. 
Rent  in  arrear  after  commencement  of  winding-up,  232. 

Liquidator  in  possession  for  purpose  of  winding-up,  232. 
Liquidator  in  possession  by  agreement  with  landlord,  232. 
Rent  in  arrear  at  commencement  of  winding-up,  231. 
Landlord  a  legal  creditor,  231. 
Liquidator  remaining  in  possession,  231. 
Landlord  not  a  legal  creditor,  232. 
When  suspended,  233. 
Lease  by,  in  liquidation,  233. 

Where  lease  surrendered,  234. 
Damages  to  lessor,  234. 
Lease  by,  not  duly  executed,  234,  235. 
Liquidator  of,  233. 

Powers  and  duties  of,  233. 
Managing  director  of,  distraining,  113. 
Mortgagee  applying  for  leave  to  distrain  on,  232. 
Official  liquidator's  power  to  lease,  233. 
Receiver  appointed  at  instance  of  debenture  holders,  231. 

Claim  for  rent  by  landlord,  231. 
Signature  of  agreement  by,  234.    See  also  Statute  of  Frauds, 
Winding-up  order  stays  action  by,  231. 

COMPANIES  ACT— See  Companies. 
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Compensation 

COMPENSATION— 

For  breach  of  covenant  under  Forfeiture  of  Leasee  Act,  179,  180. 
For  damage  by  tenants,  288. 

To  owners  or  occupiers  adjoining  water  and  sewerage  works,  249, 254. 
To  registered  proprietor,  on  ejectment,  323,  324. 
To  tenant,  where  lands  resumed  by  City  Council,  238. 
To  tenant,  where  possession  resumed  by  Sydney  Harbour  Trust,  340- 
To  tenant,  where  renewal  of  lease  refused  by  Svdney  Harbour  Trust, 
239. 

COMPLAINT— Amendment  of  under  L.  k  T.  Act,  95. 

CONDITION— See  also  ForfeUure, 

Apportionment  of,  on  severance  of  reversion,  147,  148. 

Effect  of  breach  of,  177. 

Not  to  alien,  when  waived,  146,  146. 

Waiver  of,  by  distress,  107,  149. 

When  a  covenant,  176. 

Words  necessary  to  make,  176,  177. 

Working  forfeiture,  176,  177. 

CONDITION  PRECEDENT— 

Discharge  of  siu%ty  by  non-performance  of,  17. 
To  agreement  not  to  distrain.  100. 

CONDITIONAL  LIMITATION— Tenancy   terminating   by,  Jostkea  no 
jurisdiction,  61. 

CONFIRMATION— 

Of  lease,  194.    See  also  Lease. 

Acceptance  of  rent,  when  a,  194. 
Lessee,  when  bound  to  accept,  194. 

CONSENT— 

Of  lessor  where  covenant  against  assignment,  &c.,  145,  146,  147. 
Of  person  to  lease  of  settled  estate,  arbitrarily  refused,  198. 

CONSTABLE— See  also  Tenements  Recovery. 

Authority  of,  under  warrant  to  recover  tenement,  78,  83,  84. 
Indemnified  under  Pt.  IV.  of  L.  &  T.  Act,  89. 
Power  of,  to  detain  vehicles  removing  furniture,  290,  291,  369. 
Presence  of,  when  required  imder  1 1  Geo.  11  o.  19,  377,  378. 
When  may  be  called  in  by  landlord  on  distress,  107. 

CONSUL— Goods  of,  how  far  liable  to  distress,  124. 

CONTRACT— 

By  company,  234. 

Or  sale  of  lands,  &o.     See  SUjUmU  of  Frauds. 

To  sell  premises  to  lessee,  effect  of,  27,  101. 

contribution- 
No  right  of,  between  assignees  of  lease,  148. 
No  right  of,  between  lessees  and  morf^^agees  of  assignee,  148. 
Right  of  under  Land  Tax  (Contribution)  Act,  263. 

CONVEYANCING  AND   LAW  OF   PROPERTY   ACT,  196.    See  •!« 
SetUed  Estates. 
Does  not  affect  rights  under  mortgage  to  recover  under  a.  23  of  L.  &  T. 

Act,  64. 
Relief  against  forfeiture  under,  201.     See  also  Belief  againM  fcrfeitvt. 


Digitized  by 


Google 


425 

CoTinterpart 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT  (continubd)— 
Kenewable  leaseholds  by  persons  under  disability,  200. 
Infants,  200. 
Married  women,  200. 
Persons  out  of  jurisdiction,  201. 
Terms  imposed  on,  201. 

CONVICTION,  amendment  of,  under  L.  &  T.  Act,  95. 

CORN— In  cocks  and  sheaves  distrainable,  125,  380,  381. 

CORPORATION— 

Action  for  use  and  occupation  by,  392. 
Action  against,  392. 

CORPOREAL  HEREDITAMENTS— Rent  must  issue  out  of,  for  distress, 
98,  99. 

CORRESPONDENCE— Extraction  of  terms  of  agreement  from,  348,  358, 

359. 
COSTS— 

As  between  attorney  and  client  when,  58. 
Double,  meaning  of,  142. 

How  computed,  142. 

When  allowed,  142,  410,  411. 
Imprisonment  for  non-payment  of,  83,  85,  91,  92,  94. 
In  action  for  recovery  of  tenements  in  District  Court,  53,  56. 

How  taxed,  53,  54. 
In  replevin,  136,  137,  138,  139,  274,  411,  412. 

Scale  of,  in  District  Court,  137,  139. 
Levy  and  distress  for,  abolished,  83,  85. 
Of  appraisement,  not  allowed,  143. 
Of  ejectment  in  D.C.  removed  to  Supreme  Court,  273. 
Of  ejectment  in  Supreme  Court,  31,  38,  39,  40,  43,  45. 

Defendant  when  entitled  to,  38. 

When  applicant  for  leave  to  appear  must  give  security  for,  31. 

When  judgment  set  aside,  31. 

Who  liable  for,  31. 

Person  actually  defending,  31. 
Of  person  unsuccessfully  sued  for  acts  done  under  L.  &  T.  Act,  58. 
Of  preparing  deeds  under  L.  &  T.  Act,  8. 
On  summons  for  recovery  of  tenement   before  Justices,  78,  83,  85,  87, 

88,  91,  94. 
Payment  into  Court  of,  under  L.  &  T.  Act,  39,  40. 
Tender  of,  in  distress,  108. 
Treble,  meaning  of,  142. 

How  computed,  33,  142. 

In  action  for  destruction  of  premises  by  fire,  342. 

In  action  for  pound  breach  or  rescue,  141. 
Under  Forfeiture  of  Leases  Act,  where  unnecessarily  incurred,  180. 
When  ordered  against  sheriff,  132,  133. 
Where  execution  of  warrant  suspended,  security  given  to  cover,  87, 

88. 
Where  landlord  or  agent  does  not  appear  or  give  proof,  85. 
Where  statutes  not  noted  on  plea  of  general  issue  oy  Statute,  410. 
Where  sum  recovered  under  40  shillings,  409. 

COUNTERPART— 

Of  lease  of  settled  estates,  197,  200. 
Evidence  of  execution  of,  200. 
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Cotintry 

COUNTRY  TOWNS  WATER  AND  SEWERAGE  ACTS— 

Actions  for  damages,  254. 

Summary  procedure  before  Justices,  254. 
Appeal  to  Quarter  Sessions,  254. 
Imposition  and  recovery  of  rates,  254,  255,  256,  257. 
Meters,  &c.,  exempted  from  distress  for  rent,  253. 
Notice  of  assessment  of  water  rate,  256. 
Occupier  to  give  owner's  name,  256,  257. 
Owners  or  occupiers  may  lay  and  remove  service  pipes,  253. 
Owners  or  occupiers  to  connect  vriih  mains,  253,  255. 

Deferred  payments,  255. 
Power  of  Council  imder — 

As  to  undrained  land,  254. 

To  acquire  lands,  254. 
Compensation,  254. 

To  enter  and  search  for  leaks,  255. 

To  lease  land  for  overdue  rates,  257. 

To  take  on  lease  and  to  lease,  253,  254,  257. 
Power  of  Minister  to  take  land  on  lease,  under,  255. 
Rates,  how  recoverable,  254,  255,  256,  257. 

Distress  for,  254,  255,  256. 

Not  unlawful  for  want  of  form,  249,  254. 
Rates  recoverable  from  owner  or  occupier,  265,  256. 

How  recovered,  256. 
Rates  to  be  charged  on  land,  256. 

Right  of  occupier  to  set  off  payment  as  against  rent,  257. 
Tenant  may 'deduct  expenses  from  rent,  "or  recover  from  owner,  263. 

COURT  OF  COMPETENT  JURISDICTION— What  is,  within  meaning 
of  L.  &  T.  Act,  50,  87. 

COURTS  OF  PETTY  SESSIONS— 

Jurisdiction  of,  to  grant  replevin,  137. 

Proof  of  district,  77. 

Recovery  of  rates  in,  243,  250,  251,  256. 

COVENANTS,  15.    See  also  Express  Covenants,  Implied  Covenants,  Vnd 
Covenants. 

Abbreviated  under  L.  &  T.  Act,  7,  152-156. 
Abbreviated  under  R.P.  Act,  316. 

Affirmative  and  negative,  breach  of,  177.     See  also  ForjeUure. 
As  to  hay,  produce,  &c.,  effect  of,  on  execution,  342,  343. 
As  to  land  outside  N.S.W.,  effect  of  Lex  loci  ret  sitae  on,  18. 
Deaned,  15. 

Effect  of  surrender  of  lease  on,  174,  307,  341,  352. 
For  quiet  enjoyment,  short  form  of,  under  L.  &  T.  Act,  156. 
Forfeiture  for  breach  of.     See  also  Forfeiture, 

Relief  under  L.  &  T.  Act,  38,  39,  40,  179. 
Only  for  non-payment  of  rent,  38. 
How  classified,  15. 

Express  or  implied,  15.     See  Express  Covenants,  Implied  Cow- 
nants. 

When  usual  covenants  implied,  16.    See  Usual  Covenants. 

When  not  implied,  19,  22. 
Injunction  for  breach  of,  270. 
In  leases  of  settled  estates.     See  Settled  Estates. 
In  par.  2,  schedule  C.  of  L.  &  T.  Act,  is  it  personal,  8. 
Jurisdiction  of  Equity  to  award  damages  for  breach  of,  270. 
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Crimes 

K3VENANTS  (continued)-- 

Liability  for,  of  mortgagee  by  sub-demise  nnder  vesting  order,  223. 

License  to  commit  breach  of,  effect  of,  146,  147. 

Not  to  assign,  short  form  of,  under  L.  k  T.  Act,  155. 

Not  to  assign  or  sublet  without  leave,  short  form  of,  under  R.P.  Act, 

318. 
Not  to  carry  on  ofiFensive  trades,  short  form  of,  under  R.P.  Act,  318. 
Not  to  cut  timber,  short  form  o^  under  R.P.  Act,  318. 
Not  to  remove  stock  from  farm,  efifect  o^  imder  Bills  of  Sale  Acts,  225. 
Not  to  use  premises  as  a  shop,  short  form  of,  under  L.  A  T.  Act,  164. 
Not  to  use  premises  as  a  shop,  short  form  of,  imder  R.P.  Act,  317. 
Re-entry  on  non-performance  of.     See  Proviso,  He-entry, 
Running  with  the  land,  16,  10,  23,  335. 

Tenant's  liability  for  breaches  of,  after  re-entry  by  landlord,  178. 
To  apply  for  renewal  of  license,  short  form  of,  under  R.P.  Act,  319. 
To  carry  on  the  business  of  a  publican,  &c.,  short  form  of,  under  R.P. 

Act,  319. 
To  cultivate,  short  form  of,  nnder  R.P.  Act,  317. 
To  enter  and  view  state  of  repair,  short-  form  of,  under  L.  &  T.  Act,  154. 
To  facilitate  transfer  of  license,  short  form  of,  under  R.P.  Act,  319. 
To  fence,  short  form  of,  under  R.P.  .\ct,  317. 
To  insure,  short  form  of,  under  L.  k  T.  Act,  153. 
To  insure,  short  form  of,  under  R.P.  Act,  310. 
To  keep  in  repair,  under  R.P.  Act,  313. 

To  leave  premises  in  good  repair,  short  form  of,  under  L.  &  T.  Act,  155. 
To  leave  premises  in  good  repair,  under  R.P.  Act,  313, 
To  paint  and  paper  inside,  short  form  of,   under  L.  ft  T.  Act,  153. 
To  paint  and  paper  inside,  short  form  of,  imder  R.P.  Act,  317. 
To  paint  outside,  short  form  of,  under  L.  ft  T.  Act,  153. 
To  paint  outside,  short  form  of,  under  R.P.  Act,  317. 
To  pay  all  outgoings,  282. 

Inability  under,  252,  282. 
To  pay  rent,  short  form  of,  under  L.  A  T.  Act,  152. 
To  pay  rent,  rates  and  taxes,  under  R.P.  Act,  313. 
To  pay  taxes,  short  form  of,  under  L.  &  T.  Act,  153. 

Effect  of,  8. 
To  repair,  short  form  of,  under  L.  &  T.  Act,  153.     See  also  Repair, 
Under  L.  k  T.  Act,  152. 

Additions  to  or  qualifications  of,  152. 

Effect  of  where  freehold  teniire,  162. 

Effect  of,  where  leasehold  tenure,  152. 
Under  R.P.  Act,  302,  312,  316.     See  also  R.P.  Act. 
Waiver  of  benefit  of,  how  far  to  extend,  149,  315. 
When  a  penalty  attached  to,  176.     See  also  Forfeiture. 

CREATION— 
Of  license,  366. 
Of  tenancy,  assent  of  tenant  necessary  to,  62,  79. 

CREATION  AND  DETERMINATION— 
Of  tenancy,  41,  42,  77,  79. 

Where  no  evidence  of,  61,  79. 

CRIMES  ACT— 

Stealing  or  breaking  fixtures,  291. 
Tenant  injuring  house,  291. 
Tenant  stealing  fixtures,  291. 


Digitized  by 


Google 


428 

Crown 

CROWN— 

Debts  due  to,  effect  of  Bankruptcy  Act  on,  214. 

Goods  of,  exempt  from  distress,  124. 

Tenancy  from  year  to  year,  not  implied  against,  when,  67. 

CROWN  L.4NDS— Distress  for  rent  of,  104. 

CROWN  LANDS  ACTS— 
Dealings  mider,  292,  293. 
Effect  of,  292,  293. 

Effect  of,  on  apportionment  of  rent,  149. 
Powers  of  Crown  mider,  292,  293. 

CULTn^ATE— Covenant  to,  under  R.P.  Act,  317. 

CUSTODY  OF  THE  LAW— Goods  impoimded  are  in,  123.  141. 

CUSTOM— See  also  Vaage. 

Not  to  remove  stock  from  farm,  effect  of  under  Bills  of  Sale  AcU,  225. 
Proof  of,  72,  91. 
When  inferred,  91. 

CUSTOMARY  HALF- YEAR'S  NOTICE— See  Notice  to  quit, 

DAMAGE— 

By  tenants,  compensation  for,  288. 
Malicious,  by  tenant,  288,  291. 

DAMAGES— 

By  disclaimer,  measure  of,  as  to  lessor,  224,  225. 
Double,  meaning  of,  142. 

How  computed,  142. 

When  aUowed,  142,  372,  374,  383,  404,  406. 
For  breach  of  covenant  to  deliver  up  possession  on  a  certain  day,  27. 
For  distress  when  Statute  not  complied  with,  116,  142,  143. 
For  illegal  distress,  109. 
For  taking  insufficient  replevin  bond,  132. 
In  action  on  replevin  bond,  132,  133. 
May  be  awarded,  in  replevin,  138. 
Measure  of,  for  breach  of  covenant  to  repair,  21. 
Must  be  special,  in  irregular  distress,  110. 
Need  not  be  special  in  excessive  distress.  111. 
Quiet  enjoyment — 

Breach  of  express  covenant  for,  21. 
Treble,  meaning  of,  33,  142. 

How  computed,  142. 
What  recoverable  for  excessive  distress,  HI. 
Where  lessors  of  company  in  liquidation  accept  surrender,  234. 

DATE— See  also  Notice  to  Quit. 
If  lease  by  deed  and  dated,  13. 
If  lease  have  impossible  date  and  be  by  deed,  13. 
If  lease  not  dated  and  by  deed,  13. 
If  lease  not  dated  and  not  by  deed,  13. 
Lease  requu'es  none,  13. 

Lease  to  commence  from  certain  day,  what  included,  13,  69, 70. 
Lease  to  expire  on  fixed,  determinable  earlier  at  option,  13. 
Of  agreement,  effect  of  on  lease,  13,  358. 
Of  commencement  and  expiration  must  appear  in  lease,  II,  \%  ^^ 

367,368. 
Of  lease  may  be  corrected  by  parol  evidence,  13,  358. 
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3EI>— 

Effect  of  L.  &  T.  Act  on  leases  by,  8,  9. 

F&iling  of  effect  tinder  L.  &  T.  Act,  8,  9, 

Indefinite  lease  by,  effect  of,  67. 

I^ease  by,  limitation  of  action  for  rent  nnder,  18,  105,  278. 

Lease  need  not  be  by,  when,  79. 

Lease  of  settled  estates  to  be  by,  197,  199. 

Wlien  lease  to  be  by,  7,  197,  200,  335. 

When  required  for  contract  by  company,  234,  392. 

EFERRED  PAYMENTS— 

Under  Country  Towns  W.  &  S.  Acts,  255. 
Under  Metrop.  Water  &  S.  Acts,  252. 

ELIVER  UP  POSSESSION— 
Covenant  to,  27. 

Damages  for  breach  of,  27. 

Effect  of,  41,  49. 
KMAND— 

Of  possession,  33,  34,  41,  49,  54,  60. 

When  not  required  under  L.  &  T.  Act,  33,  34,  54. 

When  required,  41,  42,  43,  49,  59,  60. 
Of  rent,  when  a  waiver  of  forfeiture,  149. 
Of  rent,  when  unnecessary,  17. 
Where  to  be  "  in  person,"  145. 

)E>aSE— See  Lease. 

)EPOSIT— Of  rent,  forfeiture  of,  18. 

>EPOSITI0XS— Must  be  taken  before  Justices,  79. 

DESCRIPTION  OF  PREMISES— Necessary  in  lease,  11,  357. 

L>ETENTION  OF  GOODS— Landlord  cannot  defeat  complaint  for,  by 
distraining,  120. 

DETERMINATION  AND  EXPIRATION— Of  tenancies,  41.  42,  49,  51, 
59,  60,  77,  78,  79,  81. 
Must  be  proved  to  give  Justices  jurisdiction,  60,  77,  78,  79,  80,  81. 

DISCLAIMER— See  Bankruptcy. 

DISmSSAL— 

Of  information  under  Part  IV.  of  L.  &  T.  Act,  85. 
Effect  of,  85. 
How  far  an  estoppel,  85. 
DISORDERLY  HOUSE— See  Public  EnUrtainmenta  Ad. 
DISTRESS— 

Abandonment  of,  effect  of,  97,  1 10,  141. 

After  ejectment,  a  trespass,  107. 

After  notice  of  ejectment,  101. 

After  notice  to  quit,  101. 

After  tenant's  bankruptcy,  212. 

Agidnst  company  for  rent  due  after  commencement  of  winding  up,  ^8S2^ 

Against  company  for  rent  due  at  commencement  of  winding  up,  231. 

Agent  of  landlord,  how  authorised,  HI,  113. 

Agreement  for  lease,  when  right  of,  98,  99,  144. 

At  request  of  guarantor  of  rent,  effect  of,  107. 

At  what  time  may  be  made,  98,  100. 

When  rent  payable  in  advance,  100,  215. 
If  required,  100. 
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Distress 

DISTRESS  (OONTINUED)— 

Bailiff,  assaulting,  289. 

When  entry  unlawful,  290. 
Bills  of  Sale  Act  not  to  interfere  with,  225. 
By  baiM,  liability  of  landlord  for,  112. 
By  Gas  Company  for  sums  due  for  gas,  258. 

In  event  of  bankruptcy,  212,  213,  258. 

Not  imlawful  for  want  of  form,  258. 
By  landlord  for  rent  against  company,  231,  232.     See  also  Compni 
By  mortgagee  on  goods  of  third  parties,  103,  121,  225. 
By  vendor,  when,  99. 
Changes  of,  139,  167,  343. 

Where  rent  due  less  than  forty  shillings,  139. 
.  Clandestine  removal  to  avoid.    See  Fraudulent,  dfc 
Conditional  exemptions  from,  122,  330,  331,  333,  342. 

Beasts  of  plough,  sheep,  &c.,  124,  330,  331,  333. 

Tools  of  trade,  125. 
Costs  of  in  case  of  small  rents,  343. 
Defined)  96. 

Effect  of,  on  subsequent  bankruptcy  of  tenant,  212,  213. 
Effect  of,  on  tenancy,  37,  107,  149. 
Effect  on,  of  accepting  joint  P.N.  for  rent,  100. 
Effect  on,  of  collateral  security  taken  for  rent,  101. 
Effect  on,  of  tender,  108,  382. 
Evidence  of  tenancy,  when,  107,  397. 
Excessive,  111.     See  also  Excessive  Distress. 
Execution  defeats,  when  on  same  day,  101,  123. 
Exemptions  fi'om,  122.     See  also  What  goods  may  be  distrained^  iiM- 

Ambassadors'  goods,  124,  338. 

Animals  fercie  naiurae  unless  reclaimed,  123. 

Goods  belonging  to  the  Crown,  124. 

Goods  in  custody  of  law,  123. 

Loose  money,  123. 

Perishable  articles,  123. 

Straying  cattle,  when,  124. 

Things  in  actual  use,  123. 

Travelling  cattle,  124. 

Gas  meters,  biumers,  &c.,  when,  125,  243. 

Severed  crops  after  purchase,  125,  380,  381. 

Sewing  machines,  typewriters  and  mangles,  when,  121,  l^  ^ 

Water  meters  and  apparatus,  125,  246,  253. 
For  double  rent,  101,  402,  403,  404,  405,  406;  407. 
For  King's  debt,  333. 
For  rates  for  water  and  sewerage,  247,  255,  256. 

Not  unlawful  for  want  of  form,  249,  254. 

What  exempt  from,  under  Country  Towns  W.  &  S.'Acts,  356. 
For  rates  under  Mimicipalities  Act,  242. 
For  rates  under  Sydney  Corporation  Act,  236. 
For  rent  charge,  104,  341. 

Goods  found  on  land,  121. 
For  rent  of  furnished  lodgings,  99,  144. 
For  rent  paid  twice  by  mistake,  100. 
For  separate  rents  may  be  made  separately,  110. 
For  what  rents,  14,  17,  99,  100,  144,  402,  403,  407,  408. 

Apportioned  rents,  99.  100,  144.  174. 

Furnished  lodgings,  99,  104,  144. 
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DISTRESS  (ooimNiniD)— 

For  what  rents  {continued) — 

Qucere  for  rent  reserved  on  contract,  99,  144. 

Rents  seek,  104,  341. 
Fraudulent  or  clandestine  removal  of  goods  to  avoid.  See  Fraudulent, 

dsc. 
History  of,  96. 
How  levied,  105. 

Attorney  duly  constituted.  111,  113.    See  also  Warrant. 

Breaking  open  when  justified,  106,  333,  334,  377,  378. 

By  manager  of  company,  113. 

Damages  when  Statute  not  complied  with,  142,  143,  407,  408. 

Entiy,  106,  290,  333. 

Provisions  of  L.  &  T.  Act  as  to,  111  e<  seq. 
Seizure  must  follow,  97. 

Inventory,  form  of,  114,  166. 

Warrant,  111,  112,  166.     See  also  Warrant. 

When  landlord  may  call  in  police,  107,  377,  378. 
Illegal  or  wrongful,  109.     See  also  Illegal  Distress. 
Impoundmg  of,  139,  140,   141,   142,  382,  383.   384.      See  also   /m. 

pounding. 

Remedy  for  pound  breach  after,  141,  142,  383. 

Right  c^  purchaser  to  enter  premises,  141,  383. 
Impounding  of,  on  premises,  139,  140,  141,  142,  382,  383,  384. 
Irregular,  110.     See  also  Irregular  Distress. 
Injunction  against,  102. 
Inventory  of,  97,  1 14.     See  also  Inventory. 

Landlord  cannot  defeat  summary  complaint  for  detention  by,  120. 
Ix>rd  shall  not  pay  fine  for  distraining  tenant,  331. 
Ifaking  excessive  charge  for,  an  offence,  143. 
Marshalling  as  between  landlord  and  Bill  of  Sale  holder,  228. 
Meters,  &c.,  of  Municipal  Coimcil  not  liable  to,  125,  243. 

Under  Country  Towns  Act,  253. 
Meters,  ftc,  of  Metropolitan  W.  &  S.  Board  not  liable  to,  125,  246. 
Money  paid  under  threat  of  illegal,  109. 
Must  be  reasonable,  331. 
Must  be  seizure  to  complete,  07. 
No  sufficient,  36,  37,  55,  107,  108,  399. 
Not  delivering,  Ac,  inventory,  an  offence,  143. 
Not  delivering  warrant  to  tenant,  an  offence,  143. 
Not  for  freehold  without  King's  writ,  332. 
Not  for  use  of  chattels,  99. 

Not  included  in  '"  license  to  take  possession,"  225. 
Not  on  fixtures,  122. 
Not  on  goods  of  casual  visitor,  119,  370. 
Not  to  be  for  more  than  is  due,  330. 
Not  to  be  out  of  the  fee  or  driven  out  of  county,  331. 
Not  under  license,  99. 
Note  on,  96. 

Of  cattle,  121,  124,  378,  379,  380.    See  also  CatUe. 
On  companies,  231. 

On  goods  delivered  to  person  exercising  public  trade,  when,  123. 
On  goods  of  third  parties,  when  cannot  be  made,  119,  121,  370. 
On  goods  subject  to  Bill  of  Sale,  121,  225,  228. 

Holder's  rights  on,  213,  225,  228,  370,  371. 

What  acts  necessary,  228. 
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DISTRESS  (oontinubd)— 
On  lodgers'  goods,  1 19. 

lagers  in  hotels,  119,  285. 

Who  is  a  lodger,  119,  285. 
On  official  assignee,  215. 
On  stranger's  cattle,  121,  124,  38U. 
Oppressive,  relief  against,  109,  288,  289. 
Overplus,  117. 

Disposal  of,  where  goods  subject  to  Bill  of  Sale,  118,  228. 
Payment  of  rent  under,  effect  of,  108. 
Penalty  for  taking  wrongfully,  109,  142,  143,  331. 
Powers  of  Master  in  Lunacy,  as  to,  206. 
Procedure  in  England  different,  97,  337. 
Property  in,  remains  in  tenant  till  sale,  117,  370. 
Quo're  whether  attaches  to  agreement  for  lease,  99,  144. 
Refusing  to  account,  an  offence,  144. 
Remedy  where  impounded  in  castle  or  fortress,  332. 
Rent  not  apportionable  where  lease  void  in  pi^t,  99,  100. 
Right  of,  when  extinguished,  101. 
Right  of,  when  suspended,  100,  233. 
Rieht  to  enter,  view  and  remove  after  sale,  141,  383. 
Sate  by  bailiff  under  D.C.  Act,  270. 
Sale  of,  114,  337,  379,  380,  381,  382,  383.     See  also  SaU. 

How  to  be  made,  114,  116. 

Overplus  after,  117. 

Under  2  Will.  &  M.  ss.  1,  o.  6,  116,  117,  337,  380.  381. 

When  to  be  made,  114,  115. 

Where  proceeds  insufficient,  balance  how  recoverable,  1 17. 
Second,  for  residue  of  rent,  1 10,  336. 
Second,  when  may  be  made,  110,  336. 
Statute  of  Limitations,  105,  278. 

When  time  runs,  105,  278. 
Suitors  only  to  be  distrained,  to  come  to  court,  331. 
Suspends  action  for  rent,  101. 
Taken  upon  a  suit  commenced  by  others,  333. 
To  be  made  personally  or  by  agent  authorised  by  written  warnnt, 

HI. 
To  be  taken  by  bailiffs  known  and  sworn,  333. 

Except  as  to  rent  in  arrear,  333. 
Under  agreement  for  lease,  99,  144. 
Under  8  Anne  c.  14,  105,  338,  339. 

Extent  of  application  of,  338,  339,  340. 
Waiver,  when  a,  107,  149. 
Warrant  for,  form  of,  166.     See  also  Forms. 
Water  meters  exempted  from,  125,  246,  253. 
What  acts  amount  to,  97. 
What  acts  do  not  amount  to,  97. 

Against  Bill  of  Sale  holder,  98,  228. 

Against  tenant,  98. 
What  goods  may  be  distrained,  119,  121,  122.     See  also  Exmi^' 

from  Distress,  supra. 

Away  going  crops,  91. 

Cattle  depasturing  on  common,  378,  379,  380. 
Scope  of  11  Geo.  II  o.  19  as  to,  380. 

Cocks  and  sheaves  of  com,  125,  380,  381. 

Crops  when  cut,  125,  380,  381. 
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1>ISTR£SS  (coumjsfvzD)— 

What  goods  may  be  distrained  (continued) — 

Exceptions,  1 19, 121, 122.  See  siao  Exemptions  from  Distress,  suprct. 

Burners,  lamps,  meters,  &o.,  of  municipal  council,  125,  243. 

Lodgers'  and  Travellers'  goods  in  licensed  house,  119,  286. 

Water  meters,  &c.,  of  Metropolitan  W.  &  S.  Board,  125,  246. 

Water  meters,  &c.,  under  Country  Towns  W.  &  8.  Acts,   126, 
263. 
Growing  crops,  126,  378,  379,  380.    See  also  Growing  Crops, 
Joint  tenants',  126. 

Not  lodger's  or  traveller's  at  inn,  119,  286. 
Partners,  126. 
Wearing  apparel,  126. 
What  subject  to,  121,  122. 
What  sufficient  to  prevent  ejectment,  36,  37. 
When  a  waiver,  107,  149. 

When  may  be  levied,  98.    See  also  Within  what  time  may  be  levied, 
infra. 

By  executor  or  administrator,  144,  146,  335,  336. 
Landlord  must  have  reversion,  98,  102. 
Must  be  during  tenancy,  98,  106. 

Exception  under  8  Anne,  o.  14.  106,  338,  340,  341. 
Not  after  sequestration  order,  212. 
On  tenant  at  will,  371. 
On  under  tenant,  119,  120,  341,  370. 
Rent  must  be  certain,  08,  99. 
Bent  must  be  in  arrear,  98,  100. 

Rent  must  issue  out  of  corporeal  hereditaments,  98,  99. 
Third  persons  may  dispute  landlord's  title,  121. 
Where  execution  waived,  124,  338,  339. 
Where  may  not  be  taken,  331,  333. 
Who  may  make,  102,  109. 

Board  of  Water  Supply,  for  rates,  247. 

Ck>mpanie8,  231. 

Executors  and  administrators,  144,  146,  336,  336. 

During  tenant's  possession,  146. 

Even  where  demand  to  be  in  person,  146. 

Within  six  months  of  termination  of  lease,  146. 
Gaslight  Company  for  sums  due  for  gas,  268. 
Joint  tenants,  102,  103. 
Landlord  of  furnished  lodgings,  104. 
Lessee  who  has  assigned  term  cannot,  102. 
^Gnister  for  Lands,  104. 
Mortgagee,  102,  309,  310. 

Effect  of  distress  by,  on  ejectment,  103. 

Effect  of  not  defending  replevin,  103. 
MortgSjB^ee,  on  notice  to  tenant,  102,  309,  310,  386. 

Where  lease  after  mortgage,  102,  103. 

Where  lease  before  mortgage,  102. 

Under  R.P.  Act,  103,  309,  310. 
Mortgagor  of  equity  of  redemption,  when,  109. 
MunlcipiBklities  for  rates,  &o.,  236,  242. 
Person  entitled  to  reversion,  102. 
Tenants  in  common,  103. 
Tenant  from  year  to  year  who  has  sub-let,  102. 
When  mortgagor  attorns  to  mortgagee,  103,  386,  386. 
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Distress 

DISTRESS  (continued)— 

Who  may  make  {continued) — 

Where  agent  of  owner  sub-tenant  of  premisee,  102. 

Where  landlord  bankrupt^  211,  212. 
T^thin  what  time  may  be  levied,  104.     See  also  When  may  be  Imed, 

supra. 

After  smirise  and  before  sunset,  104. 
Effect  when  not,  104. 

By  executors,  146. 

During  tenancy,  at  common  law,  98,  105. 
By  Statute,  106,  338,  339,  340. 

Irregularities  as  to,  effect  of,  106, 117, 120, 407,408,409. 

Statute  of  Limitations,  105. 

Sunday,  104. 
Without  warrant,  by  agent,  Ac,  an  offence,  143. 

DISTRICT  COURTS— See  also  Districts  CourU  Acts. 
Jurisdiction,  49,  50,  129,  137, 138, 139, 270, 272. 

In  actions  for  recovery  of  t^ements,  49,  60.    See  also  Tenemenlt 

Recovery. 
In  actions  of  ejectment,  272.    See  also  EjectmenL 
In  actions  of  replevin,  129,  137,  138,  139,  274.    See  BtfUdn. 
Recovery  of  rates  in,  243. 
Tenements  recovery  in.    See  Tenements  Recovery. 

DISTRICT  COURTS  ACTS— See  also  DistHct  Courts. 
Appeal  under,  55,  274. 

Procedure,  66,  274. 
Effect  of,  on  8  Anne,  c.  14,  271,  340. 
Ejectment  under.    See  Ejectment. 
Jurisdiction,  60,  129,  130,  136,  137,  270,  272. 

Decision  of  Judge  as  to  amount  or  value  conclusive,  274. 

In  replevin,  129,  130,  136,  137,  274. 

Where  title  to  land  in  question,  60,  272,  273. 
Landlord's  claim  for  rent  after  execution,  270. 

Procedure  to  enforce,  270. 
DIVIDING  FENCES  ACT— Owners  and  Tenants'  liability  as  to  fences, 
292. 

DIVISION  OP  STATUTES  INTO  PARTS— Effect  of,  6. 
DOUBLE  COSTS— See  Costs. 

DOUBLE  DAMAGES— See  also  Damages. 

Meaning  of,  142. 

Unlawful  distrainer  Hable  for,  142,  143. 
DOUBLE  RENT— 402,  403.     See  also  Distress. 

Penalty  of,  for  holding  over  after  notice  to  quit,  402  H  seq. 
DOUBLE  VALUE— 

Penalty  of,  for  holding  over  after  notice  to  quit,  403  et  seq. 

Penalty  of,  on  fraudulent  concealment  of  goods,  372,  373. 
DRAFTS— Extraction  of  agreements  from,  359,  361. 
EATAQE— Not  distramable,  122. 
EJECTMENT— See  also  Tenements  Recovery  in  District  Court,  Tenem^U 

Recovery  before  Justices. 

Action  for  use  and  occupation  after,  389. 

By  mortgagee  under  R.P.  Act,  309,  310.  311. 

Distress  after,  107. 
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Ejectment 

EJIKTIMENT  (ooimNUED)— 

Distress  after  notice  of,  101. 
Effect  of  distress  by  mortgagee  on,  103. 
Form  of  judgment  in.    See  Forms. 
In  District  Court,  272. 

Distinct  from  recovery  of  tenement,  51,  53. 
Procedure,  272,  273. 

Form  of  warrant  of  possession,  53,  273. 
Removal  of  action  to  S.C,  273. 
Effect  of,  273. 
Scale  of  costs,  273. 
In  Supreme  Court,  29. 

Judgment  in,  form  of,  48. 
How  far  an  estoppel,  48. 
When  judgment  may  be  set  aside,  31. 
On  what  terms,  31,  32. 
Motion  for  restitution,  32. 
Under  C.L.P.  Act,  30,  32. 

Person  not  named  in  writ  may  appear  by  leave  and  defend,  30. 
Defences  open  to  landlord  appearing,  32. 
How  leave  obtained,  30,  31. 
When  applicant  to  give  security  for  costs,  31. 
Who  may  appear  and  defend,  30. 
Under  L.  &  T.  Act,  29. 

Between  landlord  and  tenant,  29  et  seq. 

Mesne  profits  claimed  in  action  for  ejectment,  46,  47. 

See  abo  Meme  Profits. 
Separate  action  for  mesne  profits,  46. 
Comparison  ixith  4  Geo.  XL,  c.  28,  34. 
For  holding  over,  41. 

How  term  determined,  41,  42. 
Lawful  demand  in  writing,  41,  43. 
Service  of,  41,  43. 
Signature  of,  43. 
Lease  for  number  of  years  certain,  meaning  of,  41,' 42. 
Lease  to  be  in  writing,  41. 
Not  after  year  of  expiry  of  term,  42. 
Not  to  extend  to  breach  of  covenante,  42. 
Not  where  title  in  dispute,  42. 
NoUce  to  quit,  41,  42,  69. 

Lease  of  apartmento  for  three  months,  42. 
Not  by  tenant,  42. 
Rule  or  summons  for  tenant  to  give  bail,  43,  45. 

Amount  need  not  be  mentioned  in  rule  nisi,  45. 
Application  refused  wh«^,  44,  45. 
Bad  or  coste,  amount  of,  45. 
Bail  or  coste,  how  determined,  45. 
Bail  or  coste,  nature  of,  43,  44,  45. 
By  assignee  of  reversion,  44. 
Effect  of  rule,  46. 

Evidence  required  in  support  of,  44. 
Former  procedure,  43. 
Form  of  judgment  after,  46. 
On  tenant  not  conforming  to  rule  absolute,  40. 
Quasre  whether  lease  can  be  used  on,  without  stamp 
duty,  44. 
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EJECTTMENT— (ooimNUED)— 

In  Supreme  Court  (continued) — 

Under  L.  ft  T.  Act  {continued}^ 
For  holding  over  {continued) — 

Role  or  summons  for  tenant  to  give  bail  (qxtftmierf)— 
Subsequent  retaking  by  tenant,  46. 
What  to  be  proved  by  landlord,  43,  44. 
Tenant  may  proceed  against  sub-tenant^  42. 
Term  must  have  expired  or  been  determined,  41,  42. 
When  lies,  41,  42. 
Former  rights  of  landlords  preserved,  48. 
For  non-payment  of  rent,  33. 

Former  relief  in  Equity  against  judgment,  39,  178»  179. 
If  judgment  unsatisfied  and  procMdings  not  taken  in 

Equity,  38. 
Judgment,  36. 

What  must  be  proved  to  obtain,  36,  37. 
Lessee  proceeding  in  Equity,  39,  178. 
Lessee  restored  to  possession,  on  terms,  39,  40. 
On  verdict  for  defendant,  or  nonsuit— costs,  38. 
Payment  into  court  of  rent,  efifeot  of,  39,  40. 
Proceedings  to  cease,  when,  39,  40. 
Right  of  mortgagee  to  relief,  38,  40. 
Tender  or  payment  into  court  of  rent,  effect  o^  39^  40. 
How  computed,  40. 
Stay  of  proceedings,  when,  40. 
When  it  lies,  33,  et  eeq. 
Date  of  writ,  34,  37. 
Effect  of  service  of  writ,  34,  36. 
No  formal  demand  or  re-entry  necessary,  33.  34. 
Service  of  writ,  33,  36,  36,  37. 
When  there  is  right  to  re-enter,  33,  34,  37. 
When  relief  granted,  effect,  39,  40. 
When  relief  will  be  granted  against  judgment^  39,  41, 

178. 
Who  may  obtain  relief  against  judgment,  39,  40. 
Who  may  proceed,  33,  34. 
Judges  may  make  rules  and  orders  and  alter  times,  &o.,  4S. 
Tenant  must  notify  landlord  of  writ,  29. 

Effect  where  tenant  does  not  notify  landlord,  29,  33. 
Penalty,  29,  33. 
Statute  of  Limitations,  30. 

When  action  to  be  commenced,  30. 
Under  11  Geo.  n.,  o.  19,  386,  387,  399,  400,  401. 

Court  may  allow  landlord  to  be  joined  as  defendant^  387. 
Tenant  to  notify  landlord  of  declaration,  386. 

Penalty  of  3  years  rack  rent,  386. 
Where  tenant  does  not  appear,  387. 
Under  R.P.  Act,  309,  322.  323. 

Compensation  for  improvements  on,  323. 
In  what  oases  may  be  brought,  322,  323. 
Liability  of  assurance  ftmd  on,  324. 
Under  Sydney  Harbour  Trust  Act,  239,  240. 
Procedure  in,  240. 
Rights  of  lessee  to  compensation,  240. 

EMBLEMENTS— See  Away  Going  Crops, 
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Estoppel 

ENCROACHMENTS— 
By  tenant,  12. 

Treated  as  part  of  holding,  12. 

Presumption  of  fact  and  rebuttable,  12. 
Notice  of,  to  be  delivered  by  tenant  to  owner,  235. 

ENTER  AND^VIEW— 

Right  of  landlord  to,  implied,  16,  21. 

Under  R.P.  Act,  313,  314. 
Right  of  W.  &  S.  Board  to,  248. 

ENTRY— 

After  notice  to  remedy  breach  of  covenant,  179,  180.    See    also    Jor« 

feiture. 
By  bailiff  to  distrain,  105. 
By  bailifT  under  D.C.  warrant,  57. 
By  company  under  lease  not  duly  executed,  234. 
By  landlord,  effect  of  after  forfeiture,  178. 
By  sheriff,  107. 

Determines  tenancy  at  will,  82. 
For  distress,  how  made,  105,  290,  333. 
Rig^t  o^  under  Public  Health  Act,  281. 
Statute  of  Limitations— 

When  time  runs  as  to  tenancy  at  will,  65. 

When  time  runs  as  to  tenancy  from  year  to  year,  68. 
To  view  state  of  repair,  16,  21,  65,  154,  313,  314. 
Under  agreement  for  lease,  effect  of,  10,  14,  99,  144,  348,  349,  353» 

354. 
Under  void  lease  and  pa3rment  of  rent,  effect  of,  10,  14,  66,  70,  348. 
Under  warrant  of  possiession,  when  to  be  made,  57,  84. 

ENVELOPE— May  be  read  with  letter  to  satisfy  Stotute  of  Frauds,  358. 

EQUITABLE  PLEA— To  action  against  surety  for  rent,  17. 

ERECT  BUILDINGS— 
Covenant  to,  23. 

Effect  on,  of  covenant  to  insure,  23. 
When  does  not  run  with  land,  23. 
When  runs  with  land,  23,  24. 

ESTOPPEL— 

By  certificate  of  title,  29,  298. 
By  conduct,  28,  51. 
By  deed,  28,  79. 

Effect  of,  in  proceedings  heiore  Justices,  79. 
By  payment  of  rent,  79,  103. 

Effect  of,  in  proceedings  before  Justices,  79. 
Dismissal  of  landlord's  information  is  not  an,  85. 
Holder  of  Miner^s  Right  estopped  from  disputing  title  of  claimant,  51. 
How  far  judgment  in  ejectment  creates,  48. 
How  far  recovery  in  replevin  is  an,  109. 
In  actions  for  use  and  occupation,  28,  390,  391,  393. 
In  proceedings  before  Justices,  79. 
Lease  by,  when  and  how  created,  28. 

Does  not  arise  where  lessor  has  any  interest,  28. 

Effect  of,  28. 
Not  where  eviction  by  title  paramount,  79,  148,  393,  394. 
Tenant  may  not  dispute  landlord's  title,  28,  51,  79,  390,  393. 
Third  persons  may  mspute  landlord's  title,  121. 
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EVICTION— 

Apportionment  of  rent  on,  148,  173. 

Re-entry  after,  eflfect  of,  80,  148. 

By  title  paramount,  79,  148,  393,  394. 

Tenant  not  estopped  from  pleading,  79,  148,  393,  394. 

What  is,  79,  80,  148,  393. 
Of  tenant,  effect  of,  on  rent,  148,  173. 
Of  tenant  under  Liquor  Acts,  284,  286,  394 
EVIDENCE— 

In  action  for  rates  against  owner,  242. 

In  action  for  recovery  of  tenement  before  Justices,  69, 60,  77, 78. 
•       In  action  for  recovery  of  tenement  in  D.C.,  64,  66. 
In  action  of  ejectment  under  L.  &  T.  Act,  33,  et  aeg. 
In  action  for  use  and  occupation,  310,  388,  394,  397. 
In  proceeding  under  Public  Entertainments  Act,  283. 
Instrument  liable  to  stamp  duty  not,  unless  stamped  or  fine  piid, 

44,  266,  394. 
Of  adverse  possession,  68. 
Of  agreement  to  suspend  distress,  100. 
Of  breach  of  covenant  to  insure,  23. 
Of  breach  of  covenant  working  forfeiture,  178. 
Of  custom,  91. 
Of  determination  of  tenancy,  what  is,  79,  81. 

Where  none,  61,  81. 
Of  execution  of  counterpart  of  lease,  200. 
.  '    Of  execution  of  j^plevin  bond,  133. 

Of  payment  under  distress,  effect  of,  108. 

Of  tenancy,  where  none  before  justices,  61,  82. 

On  application  for  tenant  to  give  bail  in  ejectment  under  L.  &  T.  Act» 

43,44. 
Order  for  delivery  of  possession  in  District  Court  when  not  concl1uir^ 

53. 
Parol,  admissible  to  correct  date  of  lease,  13,  367,  368. 

Admissible  to  prove  premises  not  included  in  lease,  12,  21. 

Not  admissible  by  lessor  to  prove  premises  are  included  in  leasee 
12. 

Under  Statute  of  Frauds,  367,  368,  369,  360. 
Proof  of  creation  of  tenancy,  what  is,  79. 
Secondary,  of  notice  to  quit,  71. 
Unstamped  document  inadmissible  in,  44,  266,  394. 

Where  document  lost,  266. 
What  is,  in  action  against  sheriff,  133. 
What  may  be  given  under  general  issue,  68,  283,  409,  410. 
EXCESSIVE  DISTRESS— 

Action  for,  barred  by  recovery  in  replevin,  110,  131. 

Action  for,  by  lodger.  111,  1^. 

Agreement  to  hold  distress  more  than  6  days  no  bar  to   action  for, 

111,116. 
Defined,  111,  331. 
No  joint  action  for,  when,  120. 
Pleading  in  action  for,  120,  121,  409,  410. 
Special  damage  need  not  be  proved.  111. 
Statute  of  Marlebridge,  331. 
Waiver  of.  111,  115. 
What  damages  recoverable,  HI. 
Who  may  sue  for.  111,  120. 
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Express 

BSXECUTION— See  also  Distress. 

Collusive  sale  under,  effect  o^  on  distress,  124. 

Effect  of  covenants  as  to  hay,  produce,  &c.,  on,  342,  343. 

Duties  of  sheiii!  on  notice  of,  342. 
Goods  in,  not  distrainable,  123,  336. 

Unless  sheriff  relinquishes  possession,  123. 
How  possession  may  be  relinquished,  123. 
Interpleader  under  Small  Debts  Recovery  Acts,  277. 
Landlord's  claim  for  rent  on,  123,  270,  277,  338.  330,  340.    See  also 

Bent. 
Under  D.C.  Act,  270. 

Sale  by  bailiff  on  replevin  after  claim  by  landlord,  270. 
Waiver  of,  revives  right  of  distress,  124. 
Writ  of,  takes  effect  from  earliest  hour  of  day,  124. 

EXECUTOR— 

Action  for  use  and  occupation  by,  391. 
Action  against,  303. 
Occupation  by,  what  amoimts  to,  396. 
Distress  by,  144,  145,  336,  336.    See  also  Distress. 
Effect  of  covenants  under  Schedule  C,  L.  &  T.  Act,  on,  152. 
Liability  o^  tmder  lease,  how  discharged  on  distribution,  204,  205. 
May  recover  apportioned  rents,  174,  398.    See  also  Apportionment  Act, 
May  recover  Mrears  of  rent,  174. 
May  sue  or  be  sued  for  illegal  distress,  142,  143. 
Transmission  of  lease  to,  on  death  of  registered  proprietor,  321,  322. 
Within  what  time  may  distrain,  144,  145. 

EXPIRATION— Of  term  should  appear  in  lease,  11,  12,  357,  358. 

EXPRESS  COVENANTS— 15,  22,  152,  316.    See  also  Covenants. 
Exclude  implied,  19,  22. 
For  option  to  purchase,  27.    See  Purchase, 
For  removal  of  fixtures,  24.    See  Fixtures. 
For  renewal,  24.     See  Benewal. 
Not  to  assign  or  sublet,  22,  155,  318. 

What  is  breach  of,  22. 
Not  to  carry  on  offensive  trade,  318. 
Not  to  cut  timber,  318. 
Not  to  use  as  shop,  154,  317. 
Quiet  enjoyment,  for,  19,  21,  156. 

Measure  of  damages,  21. 
Re-entry,  for,  155. 
Running  with  the  land,  23. 
To  allow  lessor  to  enter  and  view,  154. 
To  apply  for  renewal  of  license,  319. 
To  carry  on  as  publican  in  orderly  manner,  319. 
To  cultivate,  317. 
To  deliver  up  possession  on  a  certain    day,   27.      See    Deliver  up 

possession. 
To  erect  buildings,  23. 

When  do  not  run  with  land,  23. 

When  runs  with  land,  23,  24. 
To  facilitate  transfer  of  license,  319. 
To  fence,  317. 
To  insure  and  keep  insured,  23,  153,  316. 

Effect  of,  23. 

Evidence  of  breach  of,  23. 
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EXPRESS  COVENANTS  {cotUinuedh- 

To  leave  premises  in  good  repair,  155. 

To  paint  inside,  153,  317. 

To  paint  outside,  153,  317. 

To  pay  rent,  152. 

To  pay  taxes,  153. 

To  repair,  18,  163.    See  Repair, 

Under  L.  &  T.  Act,  152. 

Under  R.P.  Act,  316. 
FACILITATION  OF  LEASES— 

Abbreviated  forms,  7,  152-156. 

Covenant  to  pay  taxes,  &c.,  under  L.  ft  T.  Act,  qucere  does  it  cntto 
charge  on  land,  8,  153. 

Deed  failing  of  effect  under  L.  &  T.  Act,  8,  9. 

Lease  otherwise  valid,  not  made  in  accordance  with  Act,  8,  9. 

Leases  under  L.  &  T.  Act  include  what,  8. 

Leases  when  by  deed  imder  L.  A  T.  Act,  effect  of,  7. 

Taxation  of  bills  for  jireparing  deeds  under  L.  &  T.  Act,  8. 
FENCES— See  also  Dividing  Fences  Art. 

Covenant  as  to,  imder  B.P.  Act,  317. 

Liability  to  contribute  to,  not  registrable  under  B.P.  Act,  314. 

FENCING  WIRE— When  a  fixture,  26. 

FERAE  NATURAE— Anime^iB,  not  distrainable  unless  reclaimed,  123. 

FIRE— 

Destruction  of  premises  by,  no  compensation  when  accidental,  342. 

Plea  of  general  issue  in  action,  342. 

Treble  costs,  342. 
Destruction  of  premises  by  not  to  interfere  with  agreement  between 

landlord  and  tenant,  342. 
Effect  of  destruction  by,  on  action  for  use  and  occupation,  396. 
Effect  on  rent  of  destruction  by,  17,  342,  396. 
Tenant  from  year  to  year's  liability  where  buildings  destroyed  by,  19. 

FIVE  DAYS— Meaning  of,  115,  116. 

FIXTURES— 

Agreement  for  sale  of  included  in  lease,  stamp  duty  on,  268. 
Agreement  to  remove,  not  implied  in  new  lease  after  surrender  of  old, 

26,  27. 
Covenant  for  removal  of,  24. 

Covenant  in  lease  of  settled  estates  allowing  removal  of,  200. 
Defined,  24. 

Exceptions,  24,  122. 
Distinction  as  to  **  Landlord  and  Tenant,*'  and  "Mortgagor  aod 

Mortgagee,"  25. 
Exempt  from  distress,  122. 
''  Removable  by  tenant,  when,  122. 

Fencing  wire,  machinery,  &c.,  whether  fixtures,  26,  122. 

House  erected  on  land,  25. 

Illegal  distress  of,  122. 

Improvements  convertible  term  with,  26. 

Intention  important,  25. 

Larceny  of,  291. 

Machinery  when,  26,  122. 

Mortgage  including,  when  Bill  of  Sale,  227. 

On  disclaimer  by  6.A.,  219. 
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FTXTUBES  (ooiTTDnriD)— 

Plants,  flowers,  pictures,  &c.,  whether,  25,  122,  380. 
Removable  by  agreement,  24. 
Removal  of,  covenants  as  to,  24. 

Effect  of,  24. 
Removal  of,  when  waste,  24,  332. 
Right  of  purchaser  or  mortgagee  of  to  remove  on  surrender  of  lease, 

26,  27. 
Strangers*  goods  becoming,  121. 
Tenant  stealing,  291. 
Trade,  on  discUimer  by  O.A.,  219. 

Trade,  tenant  at  will  has  reasonable  time  to  remove,  24,  26. 
Under  Bills  of  Sale  Acts,  227. 

FOBdBLE  ENTRY— 

Civil  liabilitv  of  landlord  on,  334. 
Criminal  liability  of  landlord  on,  333,  334. 
License  to  make,  333. 
Under  5  Rich.  II,  c.  28,  333. 

Applicability  of,  333,  334. 
Under  power  in  Bill  of  Sale,  333. 
When  justified,  106,  333,  334,  377,  378. 
When  not  trespass,  106,  334. 
Wrongful  entry,  and  ejection  of  rightful  owner  is,  334. 

FORECLOSURE— By  mortgagee  of  leiMe  under  R.P.  Act,  on  Bankruptcy^ 

321. 
FORFEITURE— See  also  Re-entry,  Relief  agairut  Forfeiture. 
By  license  to  alien,  restricted,  145. 
Conditions  working,  176. 

What  are,  176. 

Words  necessary  to  make,  176,  177. 
How  construed,  177. 
For  breach  of  condition,  &c.,  effect  of,  176,  177. 

Proof  of,  178. 
For  breach  of  covenant  to  insure,  201. 

Relief  for,  201. 
For  non-payment  of  rent,  38,  39,  40,  41,  178. 

When  relief  granted,  38,  39,  40,  41,  178. 

When  relief  not  granted,  178. 
Of  deposit  of  rent  in  advance,  18. 
Of  license  by  tenant,  284,  286. 
Proviso  for  re-entry  on,  165,  176. 

When  penalty  attached  to,  176. 
Proviso  when  a  condition,  176. 
Relief  against.    See  also  Belief  againd  Forfeiture, 

At  common  law,  39,  40,  179. 

In  Equity,  38,  39,  40,  41,  176,  178,  179,  188. 
Tenancy,  terminating  by.  Justices  no  jurisdiction,  61,  80. 
Under  proviso,  176. 

Affirmative  and  negative  covenants,  177. 

In  event  of  bankruptcy,  178. 

In  lease  of  licensed  house,  178. 
Waiver  of,  149. 

Restriction  of,  149. 
When  it  arises,  176. 
When  penalty  attached  to  condition,  effect  on,  176. 
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FORFEITURE  OF  LEASES  ACT,    176.     See  ForfeUurt,  Bdief  OfoM 
Forfeiture, 

FORFEITURE  AND  VAUDATION  OF  LEASES  ACT,  188.     See  Rdiif 
agaifut  ForfeUure,  Lease, 

FORMS— 

AbbreTiated,  under  L.  &  T.  Act»  7,  152.156. 

Abbreviated,  under  R.P.  Aot»  316. 

Inadvertent  use  of  protected,  7,  95. 

Of  declaration  of  attesting  witness  to  lease,  under  R.P.  Act,  306. 

Of  endorsement  on  lease  under  R.P.  Act,  306. 

Of  judgment  in  replevin  in  D.C.,  130. 

Of  notice  to  remeoy  breach  of  covenant,  187. 

Of  memorandum  of  lease  under  R.P.  Act,  304. 

Of  plaint  in  replevin,  168. 

Of  prcBcipe  in  replevin  in  Supreme  Court,  128. 

Of  precept  to  replevy,  167. 

Of  surrender  of  lease  under  R.P.  Act,  306. 

Of  warrant  of  possession,  53,  160. 

Of  writ  of  summons  in  replevin  in  Supreme  Court,  128. 

Under  L.  &  T.  Act,  151. 

Departure  from,  7,  96. 

Of  adjudication  for  recovery  of  tenement  before  Justices,  158, 
163. 

Of  assignment  of  replevin  bond,  168. 

Of  bond  for  security  to  defend  action  and  supersede   execatioii 
of  warrant  of  Justices,  161. 
Of  memorandum  to  be  written  on  bond,  163. 

Of  covensuits,  152. 

Of  information  to  recover  tenement  before  Justices,  157. 

Of  inventory,  166. 

Of  judgment  in  ejectment  where  tenant  fails  to  find  bail,  etc.,  15d. 

Of  lease,  151. 

Of  memorandum  to  be  indorsed  on  bond  for  security  to  defe&d, 
163. 

Of  plaint  in  replevin,  168. 

Of  precept  to  Keplevy,  167. 

Of  proviso  for  re-entry,  155. 

Of  replevin  bond,  167. 

Of  summons  for  recovery  of  tenement  before  Justices,  157. 

Of  warrant  by  Justices  for  possession,  160. 

Of  warrant  to  distrain.  111,  112,  166. 
Under  R.P.  Act— 

Of  covenants,  316. 

FRAUD— See  StaiuU  of  Frauds. 
Under  R.P.  Act.    See  B.P.  Act, 

FRAUDULENT  OR  CLANDESTINE  REMOVAL— 
Applicability  of  Statute  as  to,  367. 
Breaking  open  place  where  goods  concealed,  106,  377,  378. 

Assistance  of  constable  in,  377,  378. 
By  whom  goods  may  be  seized,  368,  369,  370. 
Effect  of  Bankruptcy  of  tenant  on,  370. 
Effect  of  Bill  of  Sale  on,  230,  370. 
Effect  of  prior  bona  fide  sale,  371. 
Effect  where  fraudulent  but  not  clandestine,  369. 
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FRAUDULENT  OB  CLANDESTINE  REMOVAL  (ooiiiTiinjED)— 

Fraudulent  concealment  of  goods  on,  372,  373. 

Penalty  of  double  value,  372. 

Pleading,  373. 

Summary  juriBdiotion,  373,  374,  375,  376. 
In  respect  of  what  rent  goods  may  be  seized  on,  370, 371. 
Landlord's  rights  on  seizure  for,  368. 
Liability  of  Bill  of  Sale  holder  for,  370. 
Pleading  in  action  for  seizure,  371. 
Proceeding  for,  civil,  376. 
Scope  of  Act  as  to,  369. 
Summary  jurisdiction,  373,  374. 

Appeal  to  Quarter  Sessions,  376,  377. 
Stay  of  proceedings  on,  377. 

Effect  of,  on  jurisdiction  of  superior  Courts,  374. 

Effect  of  Justices  Act  on,  375,  376. 

Malicious  prosecution,  375. 

Nature  of  proceeding  in,  376. 

Order  of  Justices,  375. 

Prohibition,  376,  377. 

Summons,  375. 

The  complaint,  375. 

Warrant,  376. 
What  amounts  to,  question  of  fact,  369. 
What  goods  may  be  seized,  370. 
When  goods  may  be  seized,  368. 
Where  colourable  claim  of  third  party,  370. 
Where  goods  may  be  seized,  377. 

Breaking  open,  378. 
Wilfully  assisting  in,  372,  373. 

Penalty  of  double  value,  372,  373. 

Pleading,  373. 

Summary  jurisdiction,  373,  374. 
Within  what  time  goods  must  be  seized,  368. 
FREEHOLD-^Estates  of,  under  Statute  oi.  Frauds.   See  StatuU  of  Frauds. 
FURNISHED  DWELLINGS— Landlord's  liabUity  as  to,  19. 

FURNISHED  LODGINGS— 

Resat  of,  may  be  distrained  for,  99. 

Use  and  occupation  of,  396. 
FURNITURE— 

Of  lodger,  liability  of  to  distress,  119. 

Piano  is,  121. 

Under  Bills  of  Sale  Acts,  225,  230. 
GARNISHEE  ORDER— On  overplus  of  distress,  118. 
GASLIGHT  CO.— Distress  by,  for  rates,  258. 
GAS  METERS— When  not  distrainable,  125,  243. 

.  GENERAL  ISSUE— 

In  action  where  premises  destroyed  by  fire,  342. 

Hea  of,  58,  283,  342,  409,  410. 

Under  11  Geo.  H.,  c.  19,  409,  410. 

When  may  be  pleaded  under  Part  ILL  of  L.  &  T.  Act,  58.  ^ 

GENERAL  LETTING— See  Tenancy  from  year  to  year. 

GOOD  FRIDAY — No  entry  under  warrant  of  possession  on,^84. 
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GRANT— Of  leaae,  &o.    See  Staiuie  of  Frauds. 

GROWING  CROPS— 

Desoriptioii  o^  in  pleadings,  133,  381. 

Defendant  may  have  ejectment  stayed  on  finding  security,  tiUir  di% 

not  to  sell,  47,  48. 
Distrained,  when  to  be  sold,  118,  378,  379,  380. 
Distress  on,  118,  125,  378,  379,  380. 

Cutting  of,  after,  125,  378,  379,  380. 

Distinction  as  to  cut  crops,  125,  380,  381. 

How  made,  126,  378,  379,  380. 

Sale  of,  118,378. 

Under  11  Geo.  IL,  c.  19,  378,  379,  380. 
Under  L.  &  T.  Act,  118. 

Storing  of,  378,  379,  380. 
Notice  as  to,  382. 
Payment  or  tender  of  rent,  effect  of,  382. 

When  may  be  made,  118,  125,  378,  379,  380. 

When  subject  to  Bill  of  Sale,  126,  229. 
Bfay  be  replevied,  133. 
Not  pc^nal  chattels  under  Bills  of  Sale  Act,  225,  229. 

Distinction  where  severed,  229. 
"  Other  products,"  what  are,  118,  380. 
What  are,  229,  356,  380. 
When  in  custody  of  law,  123,  125. 
When  interest  in  land,  122,  356. 
When  tenant  entitled  to,  on  expiration  of  term,  91. 

GROWING  GRASS— Not  distrainable,  122. 

GUESTS— Distinguished  from  tenants  at  will,  63. 

HALF  A  YEAR— Meaning  o^  71,  74. 

HALF-YEARLY  TENANCY— See  Tenancy  for  part  of  a  year, 

HALVES  SYSTEM— See  Statute  of  Frauds. 
Agreement  to  work  land  on,  61,  64,  81,  355. 

Whether  tenancy  created,  64,  81. 
No  tenancy  at  will,  81. 
Not  lease  within  s.  23  of  L.  &  T.  Act,  64,  81. 

HEADINGS— Of  parts  of  Statutes,  effect  of,  6. 
HOLDING  OVER— See  Ejectment,  Tenements  Beeovery. 

After  notice  to  quit,  effect  of,  41,  49,  59,  60,  402,  403,  404. 

By  consent,  effect  of  under  8.  23  L.  &  T.  Act,  62,  63,  73. 

By  tenant  of  mortgagee  under  R.P.  Act,  302. 

Recovery  of  tenement  for.    See  Tenements  Recovery, 
ILLEGAL  DISTRESS,  109. 

Damages  for,  109. 

Defined,  109. 

Executors  and  administrators  may  sue  and  be  sued  for,  142, 143 

For  city  rates,  237. 

Jurisdiction  of  Justices  to  deal  with,  109,  288. 

Landlord's  indemnity  to  bailiff  for,  112. 

Liability  of  auctioneer  refusing  to  hand  over  goods  subject  of,  117 

Not  where  more  than  rent  claimed  in  warrant,  1 12. 

Of  fixtures,  must  be  actual  seizure  or  severance,  122. 

Poundbreach,  141. 

Relief  against,  by  Justices,  109,  288. 
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ILX.E6AL  DISTRESS  (oontinued)-^ 

Remedies  for»  109,  288. 

Replevin.    See  Replevin. 
Rescue  of  goods  on,  141,  142. 
Trespass  ab  iniUo,  109. 
Where  no  rent  due,  142,  143. 

Distrainer  liable  to  double  damages  with  full  costs,  142,  143. 
When  not  after  sunrise  and  before  sunset,  104. 
Where  rent  paid  twice  by  mistake,  100. 
Who  Uable  for,  110,  142,  143. 

Executors  and  administrators,  142,  143. 

Person  actually  authorising  distress,  110. 
Land  agent,  110. 
Who  may  sue  for,  110,  142,  143. 

IMPEACHMENT  OF  WASTE— See  also  Waste. 

IMPLICATION— Repeal  of  Statutes  by,  329. 

IMPLIED  COVENANTS,  15,  16.    See  also  Covenants,  Usual  Covenants. 
Excluded  by  express,  19,  22. 
Run  with  the  land,  10,  19. 
Under  R.P.  Act,  312,  313,  315. 

IMPLIED  TENANCY— 

Not  in  case  of  weekly,  73. 
Yearly,  10,  14,  66. 

Notice  to  quit  required,  74. 

IMPOUNDING— 

Distress,  139,  140,  141,  142,  378,  379,  382,  383,  384.     See   also  Dis- 
tress, Poundbreach. 

Continuous  actual  possession  not  required,  141. 
How  made,  139,  140,  141. 
What  is,  140,  382,  383. 
Where  to  be  made,  139,  140,  141,  382,  383,  384. 

IMPRISONMENT— For  non-payment  of  costs,  83,  85,  91,  92,  94. 

IMPROVEMENTS— See  also  Fixtures. 

Compensation  for,  on  ejectment  under  R.  P.  Act,  323. 
Tenant's,  on  disclaimer  by  O.A.,  218. 

INDEMNITY— 

To  baOiff  distraining,  112. 
To  justices  under  Part  IV.,  L.  &  T.  Act»  89. 
To  justices  under  11  Qeo.  II.,  c.  19,  401. 
To  persons  acting  under  Part  III.  L.  &  T.  Act,  58. 
Defendant  may  plead  general  issue,  58. 

If  successful  entitled  to  full  costs,  58. 
Warrant  proof  of  authority  of  court,  58. 

INFANT— 

Cannot  be  agent  for  recovery  of  tenements,  77. 
Granting  lease  in  intended  exercise  of  power,  193,  194. 
Surrender  and  renewal  of  leasehold  by,  200. 

INFORMATION— 

Amendment  of,  under  Part  IV.  of  L.  &  T.  Act,  95. 

For  recovery  of  tenement,  59,  00.      See  also  Forms,  Tenements  Be- 

covery. 
When  to  be  dismissed  under  Part  IV.  of  L.  &  T.  Act,  85. 
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INGRESS  AND  EGRESS— Right  o^  impUed  in  lease.  11. 

INJUNCTION— 

Against  breach  of  covenant  not  to  assign,  22,  301. 

Against  distress,  102,  212,  213. 

Against  lessor  proceeding  under  Part  IV.  of  L.  &  T.  Act,  94. 

Effect  of  acceptance  of  rent  after  breach,  315. 

Lessee  not  to  have,  against  ejectment  without  payment  of  rent  aoJ 

costs,  39. 
On  application  by  0.  A.  for  leave  to  disclaim,  224. 
To  stay  actions,  &c.,  against  companies,  231. 

INN — Goods  at,  when  exempt  from  distress,  119,  285. 

INSANE  PERSON— Meaning  of,  205.    See  Lunacy  Ad. 

INSTALMENTS— Purchaser  by,  76,  99.    See  also  PtcrcAo^er. 

INSURE — See  also  Insure  and  keep  insured. 
Ck>venant  to,  23,  153,  316. 

Buildings  to  be  erected,  23. 

Where  none  erected,  23. 
Informal  compliance  with,  202. 
Relief  against  forfeiture  for  breach  of,  201. 
Short  form  o^  under  L.  &  T.  Act,  153. 
Short  form  of,  under  R.P.  Act,  316. 

Lessor's  remedies  on  breach  of,  314,  316. 

INSURE  AND  KEEP  INSURED— See  also  Insure, 
Ck>venant  to,  23,  153,  316. 

Effect  of  on  covenant  to  erect  buildings,  23. 

Evidence  of  breach  of,  23,  24. 

Form  of,  153,  316. 

Forfeiture  for  breach  of,  relieved,  201. 

INTEREST  IN  LAND— See  Siatute  of  Frauds, 
•INTERPLEADER— Under  Small  Debts  Recovery  Acta,  277. 
INTERPRETATION— Of  Statute,  effect  of  Commissioner's  Mencarindo* 
on,  4. 

INTERPRETATION  ACT— 
"  Lands,"  meaning  of,  42. 
"  Month,"  meaning  of,  71. 
No  application  to  repeals  by  implication,  330. 

INVENTORY— 

By  person  making  distress,  114. 
Form  of,  166. 
Service  of,  114. 
To  be  signed,  114. 

IRREGULAR  DISTRESS— 

Damages  must  be  special,  110. 

Defin^  110. 

Effect  of  tenant's  consent,  98,  105,  111. 

Pleading  in  action  for,  110,  407,  408,  409,  410. 

Remedy  for,  under  11  Geo.  IL,  c.  19,  407,  408 

Effect  of  tender  on,  409. 

Form  of  action,  407,  408. 

In  what  cases  Statute  applies,  408. 

Only  where  rent  justly  due,  408. 
Who  may  sue  for,  110,  407,  408. 
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XRREGULARITY— 

In  distress,  effect  of  consent  of  tenant  to,  98, 105, 111,117,  120. 

In  execution  of  warrant  of  possession,  90. 

In  summons  to  recover  tenement,  77,  87. 

In  time  of  making  distress,  105. 

Sale  of  distress  by  private  contract  is,  117. 

JOINT  TENANTS— 

Action  for  use  and  occupation  against,  396. 

What  amounts  to  occupation  by,  396. 
Distress  by,  102,  103. 

When  one  conveys  after  rent  due  to  all,  102. 
Distress  on,  126. 
Holding  over  by,  396. 

JUDGMENT— 

For  rent,  effect  of,  101,  143. 
Form  of,  in  ejectment,  46. 

After  failure  of  tenant  to  comply  with  rule  to  give  bail,  46,  156. 
How  far  it  operates  as  estoppel,  48. 
In  ejectment,  48. 

For  non-payment  of  rent,  36,  38. 

Form  of,  48.    See  also  Forma, 

Relief  against  in  Equity,  38. 

When  set  aside,  31,  33.    See  also  Ejedment, 
In  replevin  in  Court  of  Petty  Sessions,  138. 
In  replevin  in  D.O.,  form  of,  130,  138. 
Merger  by,  101,  143. 
Unsatisfied,  141,  143. 

Distraint  after,  illegal,  101. 

JURY— 

Apportionment  of  rent  by,  148. 
When  obtainable  in  D.C.,  52. 

JUSTICES— 

Indemnity  to  under  11  Geo.  H.,  o.  19,  against  trespass,  401. 
Indemnified,  under  Part  IV.  L.  &  T.  Act,  89. 
Jurisdiction  of — 

In  illegal  distress,  288. 

Under  11  Geo.  IL,  c.  19,  373,  374,  375.  376,  377,  399,  400,  401. 

Under  Public  Entertainments  Act^  283. 

Where  damage  by  tenants,  288. 
Majority  o^  must  sign  warrant  of  possession,  78,  82. 
May  grant  replevin,  114,  131. 

Fees  for  so  doing,  136. 
Must  take  depositions,  79. 

Proceedings  against,  under  Public  Entertainments  Act,  283. 
Tenements  recovery,  59,  60,  77,  78,  399,  400,  401. 

Discretion  o^  when  not  interfered  with,  61,  93. 

JUSTICES  ACT,  83,  85,  92,  93,  94. 

KEYS— 

Accidental  detention  of,  397. 

Exempt  from  distress,  122. 
LAND— 

Covenants  running  with,  16,  19,  23,  27.    See  also  Covenants, 

Defined  under  Interpretation  Act,  42. 

Defined  under  Part  IV.  of  L.  &  T.  Act,  59. 
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Land  Tax 

LAND  TAX— 

By  whom  payable,  16,  18.  259,  261,  262. 

Where  land  subject  to  lease  for  30  yean  or  more,  264. 
Charge  on  land,  260. 

Commissioners  may  sell  or  lease  land  for  arrears  o^  260,  261. 
Contracts  affecting  assessment  of,  261,  262. 
Contribution  to,  263. 
How  levied,  269. 
Land  Tax  (Leases)  Act»  264. 

Adjustment  of  tax  under,  264,  265. 

Assessment  under,  265. 

By  whom  payable  under,  265. 

Contracts  affecting  assessment  under,  265. 

Information  to  be  supplied  by  owners  and  lessees,  265. 
Meaning  of  '*  Lessee,*'  265. 
Meaning  of  "  Owner,"  262,  264. 
Meanins  of  "  Unimproved  value,"  263. 
Not  indfuded  in  "  Rates  and  Taxes,"  16. 
Occupier  must  give  information,  261. 
Proof  for  in  Bankruptcy,  214. 

LANDLORD--See  also  Oumer, 

Apportionment  of  rent  on  death  o^  when  tenant  for  life,  397,  396. 

Cannot  buy  at  sale  of  distress,  116. 

Definition  of,  imder  Part  11.,  L.  &  T.  Act*  30,  42. 

Definition  of,  under  Part  IQ.,  L.  &  T.  Act,  49,  52. 

Definition  of,  under  Part  I\^,  L.  &  T.  Act,  75. 

Former  rights  of,  how  far  preserved  under  L.  &  T.  Act,  48. 

Having  good  title,  not  deemed  trespasser,  90. 

Having  no  title,  not  protected,  90. 

How  liable  at  suit  of  mortgagee  for  overplus  of  distress,  118. 

Liability  o^  for  bailiff's  acts,  112. 

Liability  of,  for  detention  of  goods,  120. 

LiabiUty  of,  for  rates,  235,  241,  243,  245,  247,  254,  255^  256. 

Liability  o(  to  repair,  19,  20,  390. 

Marshalling  as  between  BilL  of  Sale  holder  and,  228. 

May  expel  tenant  peaceably,  334. 

May  distrain  on  under-tenant,  when,  102,  370. 

May  recover  tenement  before  Justices,  59,  60,  75,  399,  400,  401.    See 

also  TenemenU  Recovery. 
Meaning  of,  under  Bankruptcy  Aot»  213. 
Powers  of,  when  goods  fraudulently  removed  by  tenant^  367  c<  «f. 

See  also  Frav^xdeni,  «bc. 
Rights  o^  against  Bill  of  Sale  holder  on  tenant's  bankruptcy,  98, 213» 

228. 
Rights  of,  against  lienee  or  mortgagee  of  crops,  Soc,,  230. 
Rights  of,  on  D.C.  execution,  270. 

Right  of,  to  enter  and  view  implied,  16,  21, 313, 314.  See  also  CovemadL 
Right  oi  to  one  year's  rent  on  execution,  123,  277,  338,  339,  340. 
Right  of,  to  regain  possession  of  imoccupied  premises,  399,  400, 401. 

Indemnity  to  Justices,  401. 

Procedure,  399,  400,  401. 
On  appeal,  401. 

When  premises  deemed  unoccupied,  400. 
Rights  of,  where  tenant  does  not  appear  to  ejectment  by  third  party, 

387. 
StmbU  pays  rates  and  taxes  in  short  leases,  18. 
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I^AKDLORD  (oo»TiKxr«D)— 

Tender  of  rent  to,  108,  382.    See  also  Tender, 
Vendor  to  purchaser  by  instalmente,  when  not,  70. 
Weekly  tenancy — 

Effect  of  nuisance,  73. 
Wrongfully  executing  warrant  of  posseflsion,  57,  90. 

LANDLORD  AND  TENANT  ACT,  1809— 
Commissioner's  Memorandum  on,  3. 

Effect  of,  4. 
Forms — ^inadvertent  use  of — protected,  7. 
Forms  referring  to  repealed  Acts,  7. 
Parts  of,  6. 

Part  I.,  7. 

Part  II.,  29. 

Part  in.,  49. 

Part  IV.,  69. 

Part  v.,  96. 

Part  VI.,  146. 
Repeal  of  certain  former  Acts,  7,  161. 
Rules  and  orders  made  under  former  Acts,  saving  of,  7. 

LANDS— Definition  of,  42,  69. 

LAW— 

Goods  in  custody  o^  not  distrainable,  123.    See  also  Distress,  Ezecu- 
tion. 

Growing  crops  when,  125,  339,  342»  343. 
Unless  possession  relinquished,  123. 
Relinquished  by  sale,  123. 

LAWFUL  DEMAND— See  Ejectment. 

LEASED 

Agreement  for,  10.    See  also  Agreement  for  Lease,  Statute  of  Frauds, 

Agreement  for,  stamp  duty  on,  266. 

Assignment*  grant  or  surrender  of,  349.    See  Statute  of  Frauds. 

Assignment  of,  16.    See  also  Assignment. 

Breach  of  proviso  in,  177,  178.    See  also  Forfeiture. 

By  Committee  of  insane  person,  208,  209. 

By  company.    See  Companies. 

By  deed,  limitation  of  action  for  rent,  18,  106,  278. 

By  deed,  without  limitation  of  time,  effect  of,  67. 

By  estoppel,  28,  390,  391,  393.    See  also  Estoppd. 

By  tenant  for  life.    See  Tenant  for  life. 

City  Council's  power  to  resume  lands  under,  238. 

Apportionment  of  rent,  238. 

Compensation,  238. 
Conditions  in,  145,  146,  147,  148,  149,  176. 
Councils  may  take,  243,  244,  263. 
Covenants  in.    See  Covenants. 
Defined,  9,  69. 

Determination  of,  under  Liquor  (Amendment)  Act,  286,  288. 
Distinct  from  agreement  for  lease,  10.    See  Agreement  for  Lease. 
Effect  of  judgment  in  ejectment,  38. 
Entry  under  verbal  agreement  for,  14,  63,  67,  348.    * 
Entry  under,  void,  14,  348. 
Execution  o^  for  insane  person*  207. 
Expenses  of,  in  lunatic's  estate,  210. 
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(OONTIKOBD) — 

Aon  shall  enjoy  againBt  recoreries  by  feigned  titles,  335. 

life,  under  L.  &  T.  Act,  150. 

one  year  or  less,  not  subject  to  Forfeiture  of  Leases  Act,  184. 

7, 14  or  21  years,  effect  of,  68. 

term  of  years  under  Part  VL  of  L.  &  T.  Act,  150. 

two  years  and  so  on  from  year  to  year,  effect  o^  68. 

vears,  69. 


feiture  of,  176,  ei  acq.    See  also  Forfeiture,  Belief  offaiiut  forfeitmn. 

es  exclusive  right  of  occupation,  9. 

Though  may  be  reservations,  9. 

therwise  valid  and  not  by  deed  under  L.  &  T.  Act,  8,  9. 

id  tax  on.    See  Land  Tax. 

ses  Facilitation.    See  FaeHikOion  of  Leases. 

see  to  enjoy  farm  against  tenant  in  tail,  335. 

bility  of  executor  or  administrator  under,  how   discharged,  204, 

205. 

ining  of,  in  rating  cases,  9. 

lister  may  take,  imder  Metropolitan  Water  and  Sewerage  Acts,  250. 
aicipal  Council  may  take,  243. 
id  not  be  by  deed,  when,  79. 

i^  lease  unnecessary  upon  relief  against  ejectment,  40. 
t  a  license,  9. 

b  duly  executed  by  company,  234,  235. 
i.'B  liability  under,  how  discharged,  218,  219. 
;npation  under,  vmd,  when  gives  Justices  jurisdiction,  61. 
Crown  lands  for  oyster  culture,  293. 
hoardings  for  advertisement^  9,  10. 
lands  appropriated  for  sewage  purposes,  254. 
licensed  house- 
Provisoes  in,  178. 
settled  estates.    See  SetOed  Estates. 
tolls,  292. 

unlicensed  place  for  public  entertainment,  282,  283. 
bion  for  renewal  of,  2i.    See  also  Renewal, 
ver  of  Minister  to  take,  under  Country  Towns  W.  ft  S.   (Ameod- 

ment)  Act,  254,  255. 
ver  of  re-entry  under.    See  Be-entry. 
»viso  in,  145,  146,  147,  148,  176. 
^stration  of,  14. 

Effect  of  registration,  14. 

Effect  of  notice  of  unregistered  interests,  14. 

How  registered  lease  may  be  defeated,  14,  15. 
ief  against  breach  of  covenant  to    insure  in,  179,  201,  202.   8m 

also  Bdief  against  forfeiture. 
lewal  of,  by  trustee,  203. 
lewal  of,  in  insane  person's  estate,  form  of,  210. 
lewal  of,  in  insane  person's  estate,  how  effected,  210. 
lewal  of,  without  surrendering  imder-leases,  341. 
it.    See  Bent. 
juisites  of  valid,  ,11.    See  also  Statute  of  Frauds, 

Commencement  and  expiration  of  term,  11,  12;  69^  357,  S58. 
Date  must  be  certain,  12,  357,  358. 
Document  needs  no  date,  13,  358. 
Where  wrongly  dated,  13,  357. 
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LEASE  (oaNTonriD) — 

Bequiflites  of  ralid  (continued) — 

Commencement  and  expiraticm  of  term  (ooiUinued) — 

If  by  deed  and  dated,  13. 

If  impossible  date  and  by  deed,  13. 

If  not  dated  and  by  deed,  13. 

If  not  dated  and  not  by  deed,  13,  357. 

Lease  for  years,  not  saying  how  many,  13. 

May  commence  at  any  date,  12. 

To  commence  from  certain  day,  what  inolnded,  13,  70. 

To  expire  on  fixed  day,  determinable  earlier,  13,  68. 

Where  snb-lease  with  right  to  extension  and  head  lease  ex- 
tended, 13. 
Description  of  premises  demised,  11. 

Encroachments,  12. 

Misdescription,  how  remedied,  12. 

Parol  evidence,  when  admissible,  12. 

Should  be  reasonably  certain,  11. 

What  included,  11. 
Proper  parties,  11,  358. 

What  sufficient,  11,  358. 
Bent,  11.    See  also  i^en^ 

How  reserved,  14,  09. 

Must  be  certain,  14,  99,  357. 

What  should  be  specified,  14,  99,  357. 
Words  of  present  demise,  11. 

What  sufficient,  11. 

Bequimtee  of  Statute  of  Frauds  as  to,  347  et  seq.    See  Statvte  of  Frauds. 
Beversion  of.    See  also  Reversion. 

When  severed,  apportionment  of  conditions,  147,  148. 
Stamp  duty,  liable  to,  15,  266.    See  also  Stamp  Duty, 
Stamp  duty  on  lease  where  consideration  is  produce,  266. 
Stamp  duty  on,  where  duty  paid  on  agreement,  266. 
Statute  of  Limitations — 

When  time  runs  under,  14,  18,  30,  278. 

From  taking  possession  under  void  lease,  14. 
Surrender  of,  349,  352.    See  also  Surrender. 

Powers  of  committee  of  insane  person  as  to,  208. 
To  continue  until  breach  of  covenant,  effect  of,  183. 
To  third  party,  determines  tenancy  at  will,  82. 
Transmission  of,  on  bankruptcy  of  registeied  proprietor,  320,  321. 
Transmission  of,  on  death  of  registered  proprietor,  321,  322. 
Under  Country  Towns  Water  and    Sewerage  (Amendment)  Act  for 

overdue  rates,  257. 
Under  L.  &  T.  Act,  what  included,  8. 
Under  L.  &  T.  Act,  Part  VI.,  150. 
Under  Liquor  (Amendment)  Act,  286,  287,  288. 

With  more  than  three  years  to  run,  286,  287. 
Under  Lunacy  Act.    See  Lunacy  Ad. 
Under  powers,  191,  199.     See  also  SetOed  Estates. 

Where  grantor  no  power,  but  his  estate  continues,  193 
Proviso  in  case  of  minor,  194. 

Where  invalidly  exercised,  192,  193. 
Effect  of  acceptance  of  rent,  194. 
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LEASE  (oontinuid)^ 

Under  powers  {eofUinued) — 

Where  inyalidly  exercised  (eotUinued) — 

Effect  of  Forfeiture  and  Validation  of  Leases  Act,  192,  193. 
Where  Act  applies,  193. 
Where  Act  does  not  apply,  193,  196. 
Lessee  in  possession,  to  accept  confirmation  of  lease,  194. 
Effect  of  confirmation,  194. 
How  confirmed,  194. 
Lessee^s  rights  on  covenant  for  title  or  quiet  enjoyment,  19&. 
Le88or*8  rights  of  re-entry,  195. 
When  of  effect  in  equity  as  agreement  for  lease,  192. 
When  land  deemed  leasehold,  192. 
Where  parties  consent,  effect,  192. 
Who  bound,  192. 
Where  validly  exercised,  193. 
Where  grantee  of  power  assigns  his  interest,  193. 
Where  interest  of  grantee  of  power  has  determined,  191. 
How  lease  to  have  effect,  191. 
Under  R.P.  Act.    See  R,  P.  Act, 
Usage  as  to  expenses  of,  in  lunatic's  estate,  210. 
Void  agreement  for,  effect  of,  14,  63,  67,  348,  394. 
Void  in  part,  rent  not  apportionable  imder,  99,  100. 
Waiver  of  forfeiture,  149. 

Waste,  liability  for  under,  18,  19,  207,  332.    See  also.  Repair,  WoiU, 
What  may  be  brought  under  R.  P.  Act.     See  R,  P.  Act. 
When  not  by  deed,  recovery  of  rent  on,  18,  106. 
Who  may  make,  10. 
Administrator,  203. 
Administrator,  C.T.A.,  203. 

City  Council,  237,  238.     See  also  Sydney  CorporaHon  AeU. 
Commissioners  of  Sydney  Harbour    Trust,  238,  239,  241.    See 

also  Sydney  Harbour  Trust  Ads, 
Commissioners  of  Taxation,  260,  261. 
Committee  of  lunatic,  208. 

Council  under  Country  Towns  W.  &  S.  Acts,  254,  257. 
Master  in  Lunacy,  206. 
Metropolitan  W.  &  S.  Board,  260. 
Mortgagee  in  possession,  under  R.  P.  Act»  302. 
Mimicipal  Council,  244. 
Official  liquidator,  233. 
Shire  Council,  246. 
Trustee,  203. 

Trustees  of  Public  Parks,  244. 
Writing,  when  required,  14,  41.    See  also  Statute  of  Frauds, 

Entry  and  payment  of  rent  imder  void  lease,  effect  o^  14,  67,  348. 

LEASEHOLD— 

Land  leased  under  invalid  power,  when  deemed,  192. 
Not  personal  chattel  under  Bills  of  Sale  Acts,  226. 

LESSEE— See  also  Lease,  Occupier,  Words, 

Abandoning  property,  owner  liable  for  rates,  242. 
Compensation  to,  on  resumption  by  Sydney  Harbour  Trust,  240. 
Exercising  option  to  purchase,  effect,  27,  302,  303. 


Digitized  by 


Google 


453 

Limitation 

IjESSEE  (ooNmnnBD) — 

Fraudulent  or  clandestine  removal  by.     See  Fraudvlent,  Ac. 
Holding  oyer  after  giving  notice  to  quit,  81,  402,  403. 
Implied  covenants  by,  under  R.P.  Act,  313. 
liability  of,  for  rates  under  Municipalities  Acts,  241,  242. 

Arrangement  with  owner  aa  to,  241. 
May  determine  tenancies  at  will,  82. 
May  not  have  injunction  against  ejectment,  when,  30. 
Paying  water  and  sewerage  rates,  rights  of,  252. 
To  enjoy  farm  against  tenant  in  tail,  335. 
Under  L.  &  T.  Act,  when  includes    executors,  administrators,  and 

assigns,  152. 
Under  R.P.  Act,  includes  executors,  administrators,  and  assigns,  207. 
When  liable  for  land  tax,  261,  262,  264,  265. 

liESSOR— ^See  also  Least,  Oumer,  Words. 

Apportionment  of  rent  on  death  of,  when  life  tenant^  307»  398.        See 

also  Apportionment, 
Implied  powers  of,  under  R.P.  Act»  313,  314. 
Original,  when  may  proceed  for  recovery  of  tenement,  75. 
Ri^t  of,  to  regain  possession  of  unoccupied  premises,  399,  400,  401. 

See  also  Landlord. 
Rights  of,  under  Liquor  (Amendment)  Act  when  license  ceases  to  be 

in  force,  288. 
Under  L.  &  T.  Act,  when  includes    executors,    administrators,    and 

assigns,  152. 
Under  R.P.  Act  includes  executors,  administrators,  and  assigns,  297. 
Waiving  forfeiture,  149. 

LEVY  AND  DISTRESS— For  costs  abolished,  83,  85. 

LEX  LOCI  REI  iS/rj5— Effect  of.  on  covenants,  18. 

LICENSE—  '- 

Creation  of,  356. 

Limited,  to  sub-let,  effect  of,  147. 

No  distress  for  money  due  under,  99. 

Not  a  lease,  9. 

Partial,  operation  of,  145,  146. 

Under  Liquor  Act.    See  Liquor  Acts. 

To  alien,  restriction  of,  145. 

To  assign  or  under-let  part,  146. 

To  attach  advertisements,  9,  10. 

To  commit  breach,  only  extends  to  particular  act,  145,  146. 

When  interest  in  land,  9,  356. 
LICENSED  HOUSE— See  also  Liqtuyr  Acts, 

Provisoes  in  lease  of,  178. 

LICENSEE— See  License,  Liquor  Acts. 

HEN — ^Landlord  has  not,  on  goods  replevied,  133. 

LIENS  ON  CROPS  AND  WOOL  AND  STOCK  MORTGAGES   ACT— 
Landlord's  right  to  rent  under,  230. 

LIFE — Lease  for,  when  implied,  67. 

LIMITATION— See  also  Statutes  of  Limitations— 

Of  action  against  assurance  fund  under  R.P.  Act,  324. 
Of  action  on  recognizance  under  L.  &  T.  Act,  48. 
Of  actions  imder  Public  Entertainments  Act,  283. 
Of  action  under  Small  Debts  Recovery  Acts,  276. 
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LIQUIDATION— Sec  Companies, 

Equivalent  to  bankruptcy  under  Forfeiture  of  Leases  Act^  185. 

I.<easing  when  inconsistent  with,  233. 
LIQUIDATOR— See  Companies, 

UQUOR  ACTS— 

Discretion  of  Bench  under,  284. 
Disqualification  of  premisee,  286. 

Owner*s  rights  on,  286. 
Effect  where  "  no  license  "  carried,  287. 
Effect  where  "  reduction  of  licenses  "  carried,  286. 

Leases  with  more  than  three  years  to  run,  287. 
Eviction  of  tenant,  284,  286. 
Goodwill  of  licensed  house,  284. 
Immunity  from  distress  for  rent  of,  lodger*s  goods,  285. 

Remedy  where  goods  seized,  285. 
Provisions  between  lessor  and    lessee  where  license  ceases  to  be  in 

force,  288. 

Who  are  lessees  and  lessors,  288. 
Right  of  owner  to  renewal  of  license,  286. 
Special  certificate  of  transfer  of  license,  284. 
Sub-letting  prohibited,  286. 
Transfer  of  license  on  cancellation,  284. 
Transfer  of  license  on  eviction  of  tenant^  284. 
When  tenant^s  license  forfeited,  284. 

LOCAL  GOVERNMENT  (SHIRES)  ACT— 

Owners  and  occupiers  to  disclose  information,  245. 

Rates,  who  liable  for,  246. 

Recovery  of  rates  under,  245. 

Shire  Council  may  lease  unoccupied  lands,  246. 
Rights  of  person  entitled,  246. 

Shire  Council  may  rent  lands,  244. 
LODGER— 

Action  by,  for  sale  of  goods  before  five  days  after  distress,  110, 117,  ISO, 

Furniture  of,  liable  to  distress,  119. 

Goods  of,  when  mixed  ^ith  tenant's,  extension  of  time  for  sale,  115. 

In  hotel  protected  from  distress,  1 19,  285. 

May  sue  for  excessive  distress.  111,  120. 

May  sue  for  irregular  distress,  110,  117,  120,  407,  408,  409. 

Under-tenant  may  be,  119,  120. 

What  goods  of,  may  not  be  distrained,  119. 

When  not  liable  for  use  and  occupation,  396. 

Who  is,  119,  120. 
LODGINGS  AND  FURNISHED  APARTMENTS— 

Landlord's  liability  to  repair,  19. 

Lodgers'  goods  in,  when  exempt  from  distress,  119. 

Notice  to  quit,  72. 

Use  and  occupation  of,  390,  396. 
LUNACY  ACT— 

Committee,  personal  liability  of,  209. 

Insane  person,  meaning  of,  205. 

Lease  xmder,  206,  208,  211. 
Effect  of,  211. 
Extent  of,  211. 

Fines  and  other  payments  on,  211. 
Indemnity  as  to,  211. 
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Mesne 

JLUNACY  ACT  (ooktinued)- 

Penon  incapable  of  managing  his  affairs,  205. 

Management  of  property  of,  205.  j 

When  may  be  so  declared,  205. 
Powers  of  Ck>mmittee,  208. 

As  to  execution  of  lease,  208,  210. 

As  to  redaction  of  rent,  209. 

Application  for,  how  made,  209. 

As  to  working  coal  imder  land,  209. 

Preference  to  old  tenant,  208. 

Where  consent  of  insane  person  necessary,  209. 
Powers  of  Master,  206,  207. 

Application  to  Ck>urt  for  directions  as  to,  207. 

Dealings  under,  protected,  207. 

Execution  of  instruments  by,  207. 

Summary  procedure  to  protect  property,  207. 
Orders  under,  how  enforced,  207. 

Summary  procedure  to  recover  possession  of  land,  207. 

Summary  procedure  to  restrain  waste,  207. 
Renewal  of  lease,  208,  210. 

Form  of,  210. 

How  effected,  210. 
Specific  performance  of  lease  from  Committee,  208,  209. 
Superseding  order  of  insanity,  205. 
Usage  as  to  expenses  of  lease,  210. 
HACHINERT— See  Fixtures, 

MAGNA  CHART  A— Distress  not  to  be  for  more  than  is  due,  330. 
MAJORITY  OF  JUSTICES— Must  sign  warrant  of  possession,  78,  82. 

MALICIOUS  PROSECUTION— Of  action  for  fraudulent  or  clandestine 

removal,  375. 
MANDAMUS— 

Proceeding  in  nature  of,  93.    See  also  Appeal. 

To  Justices  refusing  to  decide  difficult  point,  61,  93,  401. 

When  refused,  401. 
MANGLE— When  exempt  from  distress,  121,  125. 

MARRIED  WOMEN— 

As  to  imprisonment  of,  for  non-payment  of  costs,  83. 
Surrender  and  renewal  of  leasehold  by,  200, 201. 

MARSHALLING — As  between  landlord  and  mortgagee  of  chattels,  228. 

MASTER  IN  LUNACY— See  Lunacy  Act. 

MERGER— 

By  operation  of  law  only,  abolished,  186,  307. 

Defined,  186. 

Effect  of,  186,  307. 

In  equity,  186. 

Of  debt  for  rent  in  judgment,  143. 

Under  Forfeiture  of  Leases  Act,  186. 
MESNE  PROFITS— 

Claim  for,  in  action  for  recovery  of  tenement,  53.    See  also  Tenemenls 
Recovery. 

May  be  recovered  by  landlord  in  ejectment,  46,  47.    See  Ejeetmeni. 

3£oney  paid  into  Court  by  tenant,  treated  as,  40. 

On  ent]^  by  landlord  under  R.P.  Act»  308. 
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Mesne 

BiESNE  PROFITS  (oontinubd)— 

Order  for  delivery  of  possession  when  not  conclusiTe,  in  action  for,  54. 

Separate  action  for  may  be  maintained,  46. 

What  claimant  must  prove  to  recover,  47. 

What  may  be  recovered  as,  46,  47. 

Where  execution  of  warrant  suspended,  security  given  to  cover,  87,  88. 

Meters,  when  not  distrainable,  125,  243,  246,  253. 

METROPOLITAN  WATER  AND  SEWERAGE  ACTS— 
Deferred  payments,  252. 
Lessee  paying  rates,  rights  of,  252. 
Meters,  &c.,  not  distrainable  for  rent,  246. 
Minister  may  take  lands  on  lease,  250. 
Occupier  to  disclose  information,  251. 

Owner's  or  occupier's  right  to  accommodation  or  compensatioD,  249. 
Owners  or  occupiers  to  connect  with  water  mains,  250. 
Owners  or  occupiers  to  drain  into  public  sewers,  250. 

Power  of  board  on  default,  250. 
Power  of  Board  to  connect  premises  with  main,  252. 
Power  to  enter,  view,  and  cleanse  premises,  248. 
Power  to  lease  lands,  250. 
Rates- 
Charge  on  lands,  251. 

Distress  for,  247,  249. 

From  whom  recoverable,  247. 

Not  to  be  unlawful  for  want  of  form,  249. 

Power  to  cut  off  water  for  non-payment  o^  250. 

Recoverable  in  Small  Debts  Court,  250. 

Tenant's  right  to  recover  from  owner,  252. 
Distinction  between  and  City  rates,  248. 
Where  several  houses  with  common  pipe,  247. 
Who  liable  for  cost  of  disconnection  of  pipes,  247. 

MINING  ACT— Interests  under,  personalty,  355. 

MINING  LEASE— See  SeUled  Estates. 

MISDESCRIPTION— In  lease,  12. 

MISTAKE— See  also  Misdescription. 
Distress  for  rent  paid  twice  by,  100. 
In  name  on  distress  warrant,  effect  of,  112. 
Land  included  by,  in  lease,  12,  21. 

Parol  evidence  of,  12,  21. 
Liability  of  landlord  for  bailiff's,  112. 

MONEY— Loose,  not  distrainable,  123. 

MONTH— Meaning  of,  71. 

MONTHLY  TENANCY— See  Tenancy  for  part  of  a  year.  Notice  to  quit. 

MORTGAGE— See  also  Tenancy  by  aUomment. 

Attornment  clause  in,  when  Bill  of  Sale,  226. 

By  owner,  determines  tenancy  at  will,  when,  82. 
New  tenancy  after,  82. 

Parties  to,  becoming  landlord  and  tenant  by  operation  of  law.  Jus- 
tices no  jurisdiction,  62. 

Proviso  in  operating  as  re-demise,  79. 

Quare  whether  creates  tenancy,  29,  61,  62,  63,  64,  68,  75,  76,  385. 

Rights  under,  to  recover  under  L.  &  T.  Act  not  affected  by  Ooovey- 
ancing  &  L.  of  P.  Act,  64. 
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Mortgagor 

MORTGAGE  (ooimNUXD)— 

Tenancy  at  will  under,  63,  64. 

Tenancy  from  year  to  year  under,  68. 

With  power  as  to  fixtures^  when  Bill  of  Sale,  226,  227. 

MORTGAGEE— 

Action  for  use  and  occupation  by,  310,  391. 

Under  R.P.  Act,  309.  310. 
Applying  for  leave  to  distrain  on  company,  232. 
By  sub-demise,  assignment  by  to  avoid  liability,  223. 
By  sub-demise,  liability  of  under  vesting  order,  223. 
By  sub-demise,  vesting  order  in  favour  o^  223. 
Consent  o^  necessary  to  surrender  of  lease  imder  R.P.  Act,  308. 
Distress  by,  on  notice  to  tenant,  102. 

Under  R.P.  Act,  309. 
IMstrees  by,  when  mortgagor  attorns,  103,  121. 
Effect  of  distress  by,  on  ejectment,  103. 
Effect  on,  of  not  defending  replevin,  103. 
Ejectment,  defended  by,  §0. 

When  notice  of  writ  of  to  be  given  to,  33. 
Form  of  action  by,  against  landlord  for  overplus,  1 18. 
Lease  with  option    to  purchase  under  R.P.   Act  exercise  of  power 

of  sale,  303. 
Of  fixtures,  right  of,  to  remove,  25,  226,  227. 
Of  lease  under  R.  P.  Act  foreclosure  by,  on  bankruptcy,  321. 
Of  lease  under  R.  P.  Act,  liabilities  of,  311. 
Of  stock.    See  Liens  on  crops,  dfc. 

Of  individed  share  of  lease  under  R.  P.  Act,  liability  of,  311. 
Payment  of  rent  to  equitable,  17. 
Power  of,  to  lease  under  R.  P.  Act,  302,  303,  309,  310. 
Recovery  of  tenement  by,  61,  62,  63,  64,  68,  75,  76,  79,  80.    See  also 

Tenancy  by  attornment. 
Recovery  of  tenement  by,  against  mortgagor's  tenant,  76. 
Relief  to,  on  judgment  of  ejectment  upon  payment  of  rent,  &c.,  38. 
Right  of,  to  distrain  under  R.P.  Act,  309. 
Right  oU  to  ejectment  under  R.P.  Act,  309. 
Rights  of,  to  rent  of  lease  under  R.P.  Act,  309. 
Stay  of  proceedings  in  ejectment  by,  40. 
Tenant  of,  holding  over  after  redemption,  302. 
When  defeated  by  writ  of  execution,  123,  124. 
When  lease  under  R.  P.  Act  valid  against,  303. 
When  may  distrain,  102,  103,  121,  309. 

On  goods  of  third  parties,  121. 

MORTGAGOR— 

Becoming  tenant  by  operation  of  law.  Justices  no  jurisdiction,  61. 

Distress  on,  when  attorning  to  mortgagee,  103. 

In  possession,  no  presumption  as  to  tenancy  at  will,  63. 

Not  tenant  at  will  within  Statute  of  Limitations,  65. 

Of  equity  of  redemption,  when  may  distrain,  109. 

Recovery  of  tenement  against,  61,  62,  63,  64,  68,  75,  76,  79.    See  also 

Tenancy  by  attornment. 
Tenant  of,  recovery  of  tenement  against,  76. 

MORTGAGOR  AND  MORTGAGEE— Tenancy  arising  from  relation  of, 
29,  61,  62.  63,  64,  68,  75,  76,  79,  80,  121. 
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Municipalities 

MUNICIPALITIES  ACTS— 
Council  may  let  wharfs,  244. 
Council  may  take  lands  on  ~ 

For  baths,  244. 

For  wharves,  243. 
Distress  for  rates,  242,  243. 

Gas  meters,  &c.,  of,  not  liable  to  distress  for  rent,  243. 
Notice  of  assessment,  241,  242. 

Service  of,  241,  242. 
Provisions  as  to  gas  extended  to  electricity,  244. 
Recovery  of  rates  in  Courts  of  Petty  Sessions  or  District  CouHs,  241 
Who  liable  for  rates,  241,  242,  243. 

NEGUGENCE— 

BailifiPs  liability  for,  to  landlord,  112. 

Lessor's  liability  for,  20. 

Sheriff's  liability  for,  132,  133,  135. 

NON-PAYMENT  OF  RENT— See  also  Bent, 

Apportionment  of  power  of  re-entry  for,  where  reversion  seTewd, 
147,  148. 

NOT  TO  ASSIGN,  &o.,  15,  22.    See  also  Assignment,  FarfeUnn, 
Assignment,  not  breach  of  covenant  "  not  to  8ub-let»"  22. 
Cx>venant^  22,  155,  318. 

Effect  oi  22,  80. 

Effect  of  bankruptcy  on,  178,  218. 

Effect  of  breach  of  under  R.  P.  Act,  301,  314. 

Effect  where  license  given,  22»  145,  140,  147. 

Injunction  against  breach  of,  22,  301. 

Presumption  as  to  occupation  by  third  party,  80. 

Remedy  for  breach  of,  22,  301,  314. 

Short  form  of,  under  L.  &  T.  Act,  155. 

Short  form  of,  under  R.  P.  Act,  318. 

What  is  a  breach  of,  22. 

'  Withoiit  consent '  sometimes  added,  22,  80. 
Effect  of,  22,  80. 

NOT  TO  SUB-LET,  22.    See  Not  to  assign,  Ac 

NOTE  ON  LEASES,  9.    See  also  Lease. 

NOTICE— See  also  Relief  against  forfeitttre. 
Of  assessment — 

Under  Country  Towns  W.  &  S.  Acts,  256. 

Under  Municipalities  Act,  241,  242. 

Under  Sydney  Corporation  Act,  235. 
Of  determination  of  lease  when  license    determined  under  liquor 

(Amendment)  Act,  288. 
Of  determination  of  license,  10. 

Of  encroachment  to  be  delivered  by  tenant  to  owner,  235. 
Of  intended  sewerage  works  to  be  served  on  owners  and  lessees,  25i 
Of  nuisance  arising  from  cesspits  to  be  given  by  tenant  or  owner,  238. 
Of  imregistered  interest,  effect  of,  14,  299  et  seq. 
Sub-tenant  to  give  to  immediate  landlord,  of  summons  under  L  4  T. 

Act,  57. 
Tenant  to  give  landlord,  of  writ  in  ejectment,  29,  33. 

Of  declaration  in  ejectment  under  11  Geo.  II.  0.  19,  386. 
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Notice 

NOTICE  (ooNTmuBD)— 
To  fix  cloeet,  253. 

To  gas  company  to  remove  pipes,  &c.,  258. 
To  pay  cost  of  disconnection  of  pipes,  247. 
To  remedy  breach  of  covenant,  179,  180,  314. 

Expenses  of  preparing,  180. 

Form  of,  186,  187. 

How  addressed,  185. 

Re-entry  under,  181. 

Service  of,  183,  186,  186. 

When  absence  of,  a  bar  to  recovery,  182. 

When  unnecessary,  182,  183,  186. 

NOnCE  TO  QUIT— 

Action  for  use  and  occupation  after,  389. 

Agreement  as  to,  effect  of  on  nature  of  tenancy,  27,  67. 

Before  ejectment  in  Supreme  Court,  41,  42. 

Before  recovery  of  tenement  before  Justices,  59,  60,  69. 

Before  recovery  of  tenement  in  D.C.,  49,  52. 

By  landlord,  403,  404,  405. 

Agent  of,  under  11  Geo.  II.,  c.  19,  406. 
Form  of,  under  11  Geo.  11.,  c.  19,  405. 
Penalty  for  holding  over  after,  403. 
Amount  of,  403,  406. 
Construction  of  Statute  as  to,  404. 
Holding  over  must  be  wilful,  403,  404. 
How  recoverable,  404,  407. 
In  case  of  joint  tenants,  405,  406. 
In  what  tenancies,  404. 
Persons  entitled  to,  404,  406. 
Tenant  in  common,  406. 
Special  bail  in  action  for,  404,  407. 
Waiver  of,  405,  406. 
Within  what  time  recoverable,  405. 
By  tenant,  42,  69,  81,  402,  403. 

For  years  when  does  not  entitle  landlord  to  proceed  under  L.  &  T. 

Act,  42,  81. 
Form  of,  69,  402. 
In  what  tenancies,  402,  403. 
Penally  for  holding  over  after,  402,  403. 
Effect  of  payment  of,  403. 
Recovery  of  402,  403. 
Waiter  of,  403. 
When  recoverable,  403. 
Distress  lifter,  101. 
Double  notice,  71,  405. 
Effect  of  usage  as  to,  72. 

Holdmg  over  after,  effect  of,  41,  42,  43,  49,  52,  59,  60,  69,  402,  403. 
Leeal,  70. 

Lodgings  and  furnished  apartments,  72. 
Bifonth,  meaning  of,  71. 
Monthly  tenancy,  what  required,  67,  73. 
New  Uaiaxxoy  after  term,  70. 
No  special  form  required,  69,  403,  405. 
Presumption  from  agreement  as  to  length  of,  67. 
Quarterly  tenancy,  what  required,  67,  73. 
Regular,  41,  43,  70. 
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Notice 

NOTICE  TO  QUIT  (ooifmnrED)— 

Requisites  of,  69,  403,  405. 
Saoondary  eridence  of,  71. 

**  Six  month's  "  distinguished  from  *'  half  a  year's  "71. 
Special  agreement  as  to,  27,  67,  68,  70,  72,  73,  74,  75. 
Validity  of,  affected  by  date  of  commencement  of  tenancy,  69, 70^  406L 
Weekly  tenancy,  "what  required,  72. 
Week's,  meaning  of,  73. 
When  a  waiver  of  forfeiture,  149. 
When  must  be  served,  71,  406. 
When  must  expire,  69,  70,  405. 
When  signature  to,  unnecessary,  69,  403. 
When  unnecessary,  74. 
Yearly  tenancy,  27,  69,  70,  74. 
What  required,  74. 

Customary  half-year's  notice,  74. 

Half-year  s  notice,  71,  74. 

Special  agreement  as  to,  74. 

Where  land  leased  to  tbird  party,  75. 

NUISANCE— 

Arising  from  cesspits  to  be  notified,  238. 

Liability  of  purchaser  of  demised  premises  for,  20. 

Under  Public  Health  Act,  280,  281. 

Weekly  tenancy,  landlord  need  not  determine  on^aocount  of,  73. 

OCCUPATION— See  Use  and  Occupation, 

OCCUPATION  LEASE— See  SetOed  Estates. 

OCCUPIER— See  also  Tenant. 

Failing  to  connect  with  water  main,  power  of  Board,  252. 

In  default  of,  owner  liable  for  rates  under  Municipalities  Act,  241,  242. 

Liability  of — 

As  to  fences,  292. 

For  allowing  rain  to  drop  from  eaves  on  to  footwajns,  291. 

For  cost  of  disconnecting  pipes,  247. 
May  deduct  from  rent,  247. 

For  rates,  under  Country  Towns  W.  and  S.  Acts,  264, 255, 266. 

For  rates  under  Local  Government  (Shires)  Act,  245. 

For  rates,  under  Municipalities  Act,  241,  242. 
Arrangement  with  owner  as  to,  241. 

For  rates,  imder  Sydney  Corporation  Acts,  235,  236. 

To  cleanse  premises,  under  Metropolitan  W.  and  S.  Acts,  249. 

To  connect  with  water  mains,  252,  253,  255. 

To  drain  into  public  sewer,  250. 

Where  houses  with  common  pipe,  247,  253. 
May  lay  and  remove  service  pipes  for  water,  when,  253. 

Provisions  as  to,  253. 
May  require  Gas  Company  to  remove  pipes,  &c.,  268. 
Must  disclose  information,  243,  245,  251,  266,  257,  261. 
Notice  to,  under  Public  Health  Act,  to  abate  nuisance,  281. 
Of  infected  house,  278,  279. 
Paying  water  and  sewerage  rates,  rights  of,  252. 
Right  of,  to  accommodation  under  Metrop.  W.  and  S.  Acta,  249. 
Stealing  fixtures,  291. 
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Owner 

KXJUPIER  (OONTENTTBD)— 

Under  Country  Towns  W.  &  S.  Acts— 
Of  undrained  land,  254,  255. 
Rates  recoverable  from,  255,  256. 
Set  off  of  payments  against  rent  by,  257. 
To  disclose  owner^s  name,  257. 

DKTICIAL  UQUIDATOR— Power  of,  to  lease,  233. 

OPTION  OF  RENEWAL,  24.     See  Renetcal, 

OPTION  TO  DETERMINE  LEASE— 13. 

OPTION  TO  PURCHASE— 

CoTenant  as  to,  in  lease  under  R.P.  Act,  302, 303. 
Covenant  giving,  does  not  run  with  reversion,  27. 
In  lease,  stamp  duty  on,  268. 
When  exercisable,  27. 

ORDER— 

On  proceedings  for  fraudulent  removal,  374,  375,  376. 
On  summons  for  recovery  of  tenement  before  Justices,  77,  78, 83. 
Amendment  o^  83,  95. 

ORDER  OF  COURT— Landlord  put  in  possession  by,  effect  of,  101. 

OUTGOING  TENANT— Rights  preserved  under  L.  &  T.  Act,  91. 

OVERPLUS— 

Action  for  by  mortgagee  against  landlord,  118. 

After  distress  for  rates,  236,  256. 

Demand  for,  what  is,  117,  118. 

Meaning  of,  117. 

To  be  handed  to  tenant  or  owner,  117. 

Under  2  W.  &  M.,  c.  5.  117. 

Where  tenant  missing,  1 18. 

OWNER— See  also  Landlord. 

Failing  to  connect  with  water  main,  power  of  Board,  252,  253,  255. 
Liability  of — 

As  to  fences,  292. 

For  allowing  rain  to  drop  on  footways  from  eaves,  291. 

For  cost  of  disconnecting  pipes,  247. 

For  rates,  under  Country  Towns  W.  and  S.  Acts,  256. 

For  rates,  under  Local  Government  (Shires)  Act,  245. 

Arrangement  with  tenant  as  to,  245. 
For  rates,  under  Mimicipalities  Act,  241,  242. 

Arrangement  with  tenant  as  to,  241. 

Evidence  in  action,  242. 
For  rates,  under  Sydney  Corporation  Act,  235. 
For  sums  paid  by  tenant  for  water  and  sewerage  rates,  &c.,  252» 

257. 
To  cleanse  premises,  249. 

To  connect  with  water  mains,  250,  252,  253,  255. 
To  drain  into  public  sewer,  250,  252. 
To  ^x  closet,  247,  253. 

Rights  of  tenant  as  to,  247,  253. 
Where  houses  served  by  common  pipe,  247,  253. 
May  lay  and  remove  service  pipes  for  water,  when,  253. 
Provisions  as  to,  253. 


Digitized  by 


Google 


462 

Owner 

OWNER   (OOHTDrXTED)— 

May  require  Gaa  Company  to  remove  pipes,  &c.,  258. 
Must  disclose  information,  243,  245,  251,  257,  261. 
Notice  to  imder  Public  Health  Act  to  abate  nuisance,  281. 
Of  goods  distrained,  rights  of,  118,  119,  142,  143,  383. 

Liability  for  poundbreach  or  rescue,  141,  142,  383. 
Of  premises  on  which  infected  dead  body,  279. 
Of  infected  premises,  279. 

Right  of,  to  accommodation  imder  Metrop.  W.  and  S.  Acts.  249. 
To  notify  nuisance  arising  from  cesspit,  238. 
Under  Country  Towns  W.  and  S.  Acts — 

Of  undrained  land,  254,  255. 

Rates  recoverable  from,  255,  256. 
Under  Land  Tax  Acts,  262,  264. 
Under  Liquor  Acts — 

Notice  to,  of  conviction  of  tenant,  286. 

Right  of  appeal  of,  against  disqualification  of  premises,  286. 
When   unknown,  how  lands  charg^  with  water  and  sewerage  rates, 

251,  256. 

PAINT— 

And  paper  inside  of  house,  covenant  to,  under  L.  &  T.  Act,  153.     ' 
And  paper  inside,  covenuit  to,  under  R.P.  Act,  317. 
Outside,  covenant  to,  under  L.  &  T.  Act,  153. 
Outside,  covenant  to,  under  R.P.  Act,  317. 

PAROL  EVIDENCE— See  ^so  Evidence,  StahUe  of  Frauds— 
To  correct  date  of  lease,  13,  357,  358,  359. 
To  prove  premises  included  in  lease,  12,  21,  357,  358. 
To  prove  premises  not  included  in  lease,  12,  21,  357,  358. 

PARTIES— The  proper,  should  appear  in  lease,  11,  358. 

PARTNERS— 

Distress  on,  126. 

Liability  of,  on  disclaimer  of  joint  lease,  225. 

PATENTED  ARTICLE— Sale  o^  under  distress,  117. 
PAYMENT— 

Into  Court  in  ejectment  under  L.  &  T.  Act,  effect  of,  39, 40. 

How  rent  computed,  40. 
Of  rent,  10,  14,  16,  17,  63,  66,  67.    See  also  Rent. 

By  third  party,  presumption  as  to,  80. 

EflFect  of,  10,  14,  39,  40,  67,  79,  108,  397. 

In  advance,  100. 

When  coupled  with  entry  under  void  lease,  14,  67,  74,  348. 
Presumption  as  to,  by  tenant,  17,  397. 

PEACE  OFFICERS— 

Authority  of,  under  warrant  to  recover  tenement,  78,  83,  84 
Duties  of,  on  seizure  of  goods  fraudulently  removed,  378. 
Indemnified  under  Part  IV.  L.  &  T.  Act,  89. 

PENALTY— 

For  distraining  without  warrant,  143. 

For  making  excessive  charges  in  distress,  &o.,  143. 

For  not  accounting  for  sale  under  distress,  144. 

For  not  delivering,  &c.,  inventory,  143. 

For  not  delivering  warrant  to  tenant,  143. 

For  not  notifying  landlord  of  ejectment,  29,  33,  386. 
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Power 

PENALTY  (ooNTiHirBD)— 

Por  not  notifying  immediate  landlord  of    summons  for  recovery  of 

tenement,  67. 
How  enforced,  144. 
When  attached  to  proviso,  effect  of.    See  Forfeiture, 

PERISHABLE  ARTICLES— Exempt  from  distress,  123. 

PERPETUITIES— Rule  against,  27.    See  Purchase. 

PERSONAL  CHATTELS— What  are.  under  BUls  of  Sale  Acts,  225. 

PLANTS— 

When  distrainable,  122,  124,  125,  375. 
When  fixtures,  25,  356. 

PT^ADING — See  also  General  Issue. 

Count  for  distraining,  &o.,  where  no  rent  due,  nature  of,  143. 

In  action  for  excessive  distress,  120,  121,  409,  410. 

In  action  for  irregular  distress,  408,  409,  410. 

In  action  of  replevin,  129,  131,  410,  411,  412. 

In  action  on  covenant  under  R.P.  Aot^  315. 

In  action  under  Public  Entertainments  Act,  283. 

In  action  where  warrant  improperly  executed,  84,  407,  408. 

Under  11  Geo.  H.,  c.  19,  369,  371,  373,  410,  411.  412. 

PLEDGE— To  prosecute  suit,  127. 

POLICE— 

When  landlord  may  call  in,  in  making  distress,  107. 
When  landlord  must  call  in,  377,  378. 
POLICE  OFFENCES  ACT— 

Allowing  rain  to  drop  on  footways,  291. 
Assaulting,  &c.,  bailiff,  289. 

When  bailiff's  entry  unlawful,  290. 
Compensation  for  damage  by  tenants,  288. 
Relief  against  oppressive  distress,  288. 
Removing  furniture  to  evade  rent,  290. 
Unlawful  detention,  120. 

Landlord  when  liable  for,  120. 

POSSESSION— See  ^so  Actual  Possession. 
Actual,  33,  35,  395,  400. 
Actual  continuous,  not  necessary  in  impounding,  97,  98,  110,  HI,  140, 

141. 
Vacant,  35. 

POSSESSION,  ORDER  OR    DISPOSITION- 
Of  goods  in  Bankruptcy — See  Bankruptcy. 

POUNDBREACH,   140,  141,  142,  383. 
Action  for,  140,  141,  142,  383. 
Defences  to  action  for,  141. 
Defined,  141. 
Never  lawful,  141. 
Offence  at  common  law,  141,  142. 

Of  goods  seized  for  fraudulent  or  clandestine  removal,  370. 
Recaption  by  landlord,  142. 

POWER— Lease  under,  191, 192, 193, 194, 195.    See  also  lease. 

POWER  OF  ATTORNEY— 
Foreign,  how  attested,  76. 
Holder  of,  when  agent  under  L.  k  T.  Act,  76. 
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PRiECIPE  IN  REPLEVIN— 128. 

PREAMBLE — When  conBidered  in  construction,  330. 

PRECEPT— To  Replevy,  form  of,  136,  167. 

PREMISES— Deeoription  of,  necessary  in  lease,  11,  357,  35& 

PRESENT  DEMISE— Words  of,  should  appear  in  lease,  11. 

PRESUMPTION— 

As  to  encroachments  by  tenant^  rebuttable,  12. 

As  to  party  entering  under  agreement  for  lease,  10,  14. 

As  to  payment  by  tenant  to  landlord,  17,  79. 

As  to  payment  of  rent  by  third  party,  80. 

As  to  tenancy  from  rent  reserved,  62,  67. 

From  agreement  as  to  notice  to  quit,  67. 

From  payment  of  rent,  06. 

By  tenant  holding  over,  66. 
Not  against  Crown,  67. 

Under  general  letting,  67. 
From  yearly  payment  of  rates  and  taxes,  67. 
Not  as  to  commencement  of  tenancy  from  date  of  agreement,  358. 
Not  as  to  creation  of  weekly  tenancy,  73. 
Not  as  to  tenancy  at  will  of  mortgagor,  63. 
Of  death  on  absence  for  seven  years,  336. 

Rights  restored  on  return,  336. 

PRIVATE  SALE— Of  Distress.    See  Sale. 
PROBATE— Executor  may  distrain  before,  145. 
PROHIBITION— See  also  Appeal. 
Lies  to  District  Court,  56. 

Rule  nisi  for,  stays  proceedings,  56. 
Tenements  recovery,  92,  93. 

Need  not  call  on  landlord  when  agent  acting,  77,  93. 
Rule  nisi  for,  when  obtainable,  93. 
How  returnable,  93. 
To  Justices  under  11  Geo.  11.,  c.  19,  376. 
Under  Justices  Act,  93,  94. 
PROmSSORY  NOTE— 

Joint,  effect  of  payment  of  rent  by,  100. 

Landlord,  although  holding,  may  distrain  on  company  when,  233. 
PROOF— See  Evidence, 

Of  District  Court's  authority,  58. 
Under  Public  Entertainments  Act,  283. 
PROVISO— 

For  re-entry,  34. 

Form  of,  under  L.  &  T.  Act,  155. 
For  re-entry  inserted  by  Statute,  effect  of  Forfeiture  of  Leases  Act, 

on,  183. 
When  a  condition.    See  Forfeiture, 
When  operating  as  re-demise,  79. 
PUBLIC  ENTERTAINMENTS  ACT— 

Burden  of  proof  in  proceeding  under,  283. 
Limitation  of  actions,  283. 
*  Exception,  283. 

Letting  unlicensed  places  for  public  entertainment,  282. 
Summary  proceedings  under,  283. 
Appeal,  283. 
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PUBLIC  ENTERTAINMENTS  ACT  (oontinttid)— 
Unlicensed  places,  deemed  disorderly,  2S2. 
Persons  found  in,  283. 

PUBUC  HEALTH  ACT— 

Dnties  of  owner  and  occupier  of  infected  house,  278,  279. 

Duties  of  owner  of  premises  on  which  infected  dead  body,  279. 

Entry  by  local  authority  imder,  280. 

Liability  of  tenant  under,  where  covenant  to  pay  outgoings,  282. 

Nuisances  under,  280,  281. 

Order  closing  premises,  280. 

Service  of  notices  under,  282. 

PUBUC  PARKS  ACT— 

Trustees  may  lease  with  consent  of  Minister,  244. 
PURCHASE— 

Option  to,  27,  302,  303. 
Effect  of,  27,  303. 

When  void  under  Rule  against  Perpetuities,  27. 
PURCHASER— 

By  instalments — 

Cannot  be  proceeded  against  for  recovery  of    tenement  before 

Justices,  76. 
When  liable  for  distress,  09. 
Lessee  becoming,  effect  of,  27. 
Liability  of,  for  nuisance,  20. 
Of  fixtures,  right  of,  to  remove,  27. 

Of  goods  distrained,  may  enter,  view,  and  remove,  141,  383. 
Of  lease,  not  landlord  under  Part  IV.  L.  A  T.  Act,  75,  76. 
Protection  of,  where  breach  of  covenant  to  insure  by  lessee,  202. 

QUARTER  SESSIONS— Appeal  to  from  decision  of  Justices,  94,  377. 
QUARTERLY  TENANCY— See  also  Tenancy  for  part  of  a  year. 

Not  necessarily,  where  quarterly  rent  or  notice,  67. 

Notice  to  quit,  73,  404.     See  also  Notice  to  Quit. 

Penalty  for  Molding  o^«r  after,  under  11  Geo.  II.,  o.  19,  404. 

QUIET  ENJOYMENT— 
Covenant  for,  16,  21,  156. 

Extent  of,  21. 
Covenant  for,  implied,  16,  21. 
Covenant  for  under  L.  &  T.  Act,  156. 
Express  covenant  for,  22,  156. 

Lands  included  by  mistake,  21. 

Measure  of  damages  for  breach  of,  21. 
Proviso  for,  when  operating  as  re-demise,  79. 

Rights  of  lessee  where  lease  granted  in  invalid  exercise  of  power,  195. 
What  amounts  to  breach  of  covenant  for,  22. 

QUIT-RENTS— 172. 

RACK  RENT— See  Bent. 

RATES— 

Covenant  to  pay.    See  Covenant, 

Distinction  between  city,  and  water  and  sewerage,'  248. 

Lease  of  land  for  over-due,  246,  257. 

Liability  for,  under  implied  covenant,  16,  18. 

Proof  for,  in  Bankruptcy,  214. 

Statutes  of  Limitations,  243. 
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RATES  (continued)— 

Under  Country  Towns  W.  &  S.  Acts- 
Charge  on  land,  256. 

How  recoverable,  256,  257. 

Imposition  and  recovery  of,  255,  256,  257. 
Distress  for,  256. 

Not  unlawful  for  want  of  form,  254. 

Notice  of  assessment  of,  256. 

Recoverable  from  owner  or  occupier,  256. 
Under  Local  Government  (Shires)  Act,  245. 
Under  Metropolitan  W.  &  S.  Acts — 

Charge  on  lands,  251. 

Distress  for,  247. 

From  whom  recoverable,  247,  248. 

Power  to  cut  off  water  for  non-payment  of,  250. 

Recoverable  in  Small  Debts  Court,  250. 
Under  Municipalities  Act — 

Distress  for,  242. 

Private  arrangements  as  to,  241. 

Unoccupied  land,  when  owner  liable  for  rates  cf,  241 ,  242. 
Under  Sydney  Corporation  Acts — 

By  whom  payable,  235. 

Distress  for,  236. 

Tenant's  right  to  recover  from  landlord  or  deduct  from  rent,  23a. 

RATES  AND  TAXES— See  also  Rates. 
Covenant  to  pay,  153,  313. 
Presumption  from  paying  yearly,  67. 
Who  pavs  under  implied  coveaants,  16,  18. 
Un^er  R.P.  Act,  313. 

REAL  PROPERTY  ACT— 

Action  against  assurance  fund  to  be  within  six  years,  324. 
Caveat  by  person  interested,  against  dealings,  312. 

Effect  of,  312. 

Form  of,  312. 

Lapse  of,  312. 

Service  of,  312. 

Withdrawal  of,  312. 
CertiQcate  of  title  under,  effect  of,  298. 
Covenants  by  more  parties  than  one,  315. 
Deposit  of  trust  instrument,  320. 
Effect  of  transfer,  301. 
Express  covenants  under,  316,  e<  seq. 
Foreclosure  by  mortgagee  of  lease  in  Bankruptcy,  321. 
Fraud,  notice  of  unregistered  interest  not,  312. 
Fraud,  obtaining  clean  certificate  with  knowledge  of  lease,  323. 
Implied  covenants,  312,  315. 

Form  of  declaration  in  action  for  breach  of,  315. 

Variations  of,  314. 
Implied  powers  of  lessor,  313. 
Interests  not  registrable,  314,  315,  320. 
In  what  cases  ejectment  may  be  brought  under,  309,  322, 323. 

Compensation  for  improvements,  323. 

Liability  of  assurance  fund,  324. 
Injunction  for  breadi  of  covenants  under,  301. 

Effect  on,  of  receipt  of  rent  after  breach,  315. 
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B£AL  PROPERTY  ACT  (continued)— 

Land,  defined,  297. 

What  it  includes,  297. 

Land  subject  of  invalid  lease,  when  deemed  leasehold  under,  192. 
Leases  nnder,  299,  302. 

Action  for  use  and  occupation  by  mortgagee,  309,  310. 

Bv  mortgagee  with  option  to  purchase  is  exercise  of  power  of 

sale,  302,  303. 
Description  of  property  in,  302. 
Effect  of  provision  as  to  registration  on,  299. 
When  for  less  than  three  years,  299,  300. 
Form  of  memorandum  of,  304. 
How  made,  302. 
Liabilities  of  mortgagee  in  possession  of,  311. 

Of  second  mortgagee  where  mortgagor  has  attorned  to  mort- 
gagee, 311.  *♦*' 
Liabilities  of  mortgagee  of  undivided  part  in  possession,  311. 
Option  to  purchase  in,  302,  303. 

Effect  of  registration  on,  302,  303. 
Power  of  mortgagee  in  possession  to  make,  302. 
Practice  as  to  registration  of,  when  lease  under  three  years,  302. 
Re-entry  by  lessor,  308,  314. 
Entry  of  on  register,  308. 

Effect  of,  on  covenants,  308. 
Effect  o^  on  mesne  profits,  308. 
Fraud  against  right  of,  308. 
Right  of  mortgagee  to  distrain,  309. 
Right  of  mortgagee  to  ejectment,  309. 

Extent  of,  309,310,  311. 
Rights  of  mortgagee  to  rent  of,  309. 
Stamp  duty  on,  268,  302. 
Surrender  of,  306,  307. 
Effect  of,  307. 
Evidence  of,  308. 
Form  of,  306. 
Procedure  on,  306,  307. 

When  subject  to  mortgage  or  encumbrance,  308. 
When  valid  against  mortgagee  or  encumbrancee,  308. 
"  Lessor  "  and  "  Lessee,**  who  included  under,  297. 
Liability  to  contribute  to  fencing,  not  registrable,  314. 
Registration  of  instrument  imder,  299. 
Effect  of,  299. 
Practice  as  to,  302. 
Rights  and  liabilities  of  assignee  under,  321. 
Short  forms  of  covenants  under,  316. 
Statutes  of  Limitations  not  to  run,  301. 
Surrender  of  lease  on  Bankruptcy,  306,  307,  321. 
Transmission  of  interest  on  Bankruptcy,  320,  321. 
Effect  of,  321. 

Where  lease  subject  to  mortgage,  321. 
How  effected,  321. 
Transmission  of  interest  on  death,  321,  322. 
What  leaseholds  may  be  brought  under,  192,  297,  298. 
Certificate  of  title  to,  298. 
Effect  of  bringing  imder,  298. 
How  brought  under,  297.  298. 
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RELIEF  AGAINST  FORFEITURE  (continued)— 

Under  Forfeiture  &  Validation  of  I.«ase8  Act,  1905/180, 190, 191. 
Agreement  for  lease  included,  189. 
Construction  of  Act,  190,  191. 
Definitions  of  terms,  189. 

Lease,  189. 

Underlease,  189. 

Under-lessee,  189. 
Powers  of  court  to  protect  under-lessees,  189,   190.    See  also 

Under-lessee, 

Differences  in  English  Act,  190. 

Effect  of  Act,  190i  191. 
Under  Forfeiture  of  Leases  Act,  179. 

Application  of  Act,  182,  183,  184,  185,  187. 

Notwithstandhig  contrary  stipulation,  187. 

Retrospective,  187. 

To  any  merger  by  operation  of  law  only,  186. 

To  leases  made  before  or  after,  187. 
Applies,  though  proviso  inserted  by  Act  of  Parliament,  183. 
Costs  of  unnecessary  proceedings,  180. 
Definition  of  terms,  182. 

Scope  of  definitions,  182,  183. 
Lease  untQ  breach  of  covenant,  how  to  take  effect,  183. 
Lessee's  rights  when  lessor  is  proceeding  to  enforce,  180,  181. 

How  application  to  be  made,  181. 

When  application  to  be  made,  181. 
Lessor  to  serve  notice  of  breach  on  lessee,    179,  180.    See  also 

Notice. 
Merger  by  operation  of  law  only,  abolished,  186. 
Powers  of  court  where  lessor  is  proceeding  to  enforce,  180,  181. 

Court's  discretion,  181. 

Where  non-payment  of  rent  and  other  breach,  182. 
Where  relief  against  non-payment  of  renewal  fines  asked 
for,  182. 
Pollers  of  Judges  to  make  rules,  187. 
Where  Act  does  not  apply,  184. 

Crown  or  mining  leases,  184. 

Leases  under  one  year,  184. 

Where  covenant  against  assigning,  &e.,  184. 

Where  condition  for  forfeiture  on  bankruptcy,  &c.,  184. 
Where  two  houses  in  one  lease,  180. 
Under  L.  &  T.  Act,  38,  39,  40,  41. 

REMAINDERMAN— Action  for  use  and  occupation  by,  392. 

REMOVAL — Of  furniture,  to  evade  payment  of  rent,  290. 

RENEWABLE  LEASEHOLDS— Of  infants,  married  women,  and  per- 
sons  out  of  jurisdiction,  200. 

RENEWAL— See  also  Lease. 
Covenant  for,  24,  68. 

By  administratrix,  24. 

Effect  of,  24. 
Of  leases  by  Sydney  Harbour  Trust  Comnussion,  239. 
Of  leases  of  settled  estates,  198.    See  also  Setiled  Estales. 
Option  for,  24,  68. 
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RENT,  14,  17.     See  also  Distress,  Lease, 

Acceptance  of,  when  a  confirmation  of  lease,  194. 

Acceptance  of,  when  a  waiver,  149,  316,  403. 

Action  for  use  and  occupation  for,  387,  388. 

Action  for,  when  lease  by  deed,  18, 278. 

Amount  should  be  specified  in  lease,  14,  99,  357. 

Apportionment  of,  147,  148,  149,  171,  172.     See  also  Bankruptey. 

In  respect  of  land,   147,  148,   149.     See  Apportionment,  Appor- 
tionment Act. 

In  respect  of  time,  171,  172.     See  ApportionmeM  Act. 

On  death  of  life  tenant  lessor,  397,  398. 

Where  reversion  severed,  147,  148,  149. 
By  consent,  148. 
By  verdict,  148. 
Where  tenant  evicted,  148. 
Arrears  of,  recoverable  by  executors,  144,  145,  174,  335. 
.\rrears    of,  when  distrainable    after    termination    of    tenancy,  105^ 

338,  340. 
As  index  to  nature  of  periodical  tenancy,  62,  67. 
At  what  time  payable  should  be  specified  in  lease,  14,  99,  357. 
Bankruptcy,  effect  of,  on,  212  et  seq. 

Between  assignment  of  lease  and  bankruptcy,  on  disclaimer,  215,  220. 
Claim  for,  in  action  for  recovery  of  tenement  in  District  Court,  53. 
Claim  for,  in  interpleader,  64. 
Collateral  security  for,  effect  of,  100,  101. 

Court  in  replevin  may  adjudge  to  defendant  amount  due,  kc.,  138. 
Covenant  to  pay,  17,  152.     See  Covenants. 
Defined,  17,  144,  172. 
Demand  for,  when  a  waiver,  149. 
Deposit  of,  when  not  recoverable,  18. 
Distress  for,  90,  367.     See  also  Distress. 
Distress  for,  against  companies.     See  Companies. 
Distress  for,  effect  of,  107,  149. 
Double,  distress  for,  110,  336.     See  Distress. 
Double,  when  payable,  402,  403. 
Effect  of  covenant  to  pay  at  particular  place,  17. 
Effect  of  destruction  of  premises  on,  17,  341,  342,  396. 
Effect  of  lex  loci  rei  sitce  on  recovery  of,  18. 
Effect  of,  where  reserved  annually,  14,  27,  67. 
Ejectment  for  non-pajrment  of,  under  L.  &  T.  Act,  33.    See  Sjeet- 

ment. 
Express  covenant  to  pay,  17,  22. 
Form  of  covenant  to  pay,  under  L.  &  T.  Act,  152. 
Form  of  covenant  to  pay,  under  R.P.  Act,  313. 
Guarantee  for,  effect  of  disclaimer  on,  217,  218. 
How  payable,  should  be  specified  in  lease,  14,  27,  99,  357. 
How  reserved,  14,  27,  62,  67,  99,  357. 
Implied  covenant  to  pay  under  R.P.  Act,  313. 
Improved  or  rack,  29,  33,  57.  386. 
In  arrear,  when,  100. 
In  lease  by  tenant  for  life,  199. 
In  leases  of  settled  estates.     See  Settled  Estates. 
In  leases  under  Country  Towns  W.  &  S.  Acts,  how  fixed,  255,  257. 
Interpleader  under  Small  Debts  Recovery  Acts,  277. 
Judgment  for,  effect  of,  101,  143. 
Landlord's  claim  for,  on  D.C.  execution,  270. 
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RENT  (continued)— 

Jjandlord's  claim  for,  under  8  Anne  c.  14,  upon  e^cecution,  271,  277, 

338  339. 

Effect  of  D.C.  Act  upon,  270,  271,  340. 

Notice  of,  339,  340. 

Rent  must  be  actually  due,  339. 

SheiifiTB  duties  upon,  339,  340. 

Where  also  having  notice  of  bankruptcy,  339. 
Sheriffs  liabilities,  339,  340. 

Landlord's  rights  to,  on  tenant's  bankruptcy,  212,  218,  220,  224,  226. 
Must  be  certain,  14,  99,  357. 
No  demand  for,  necessary  before  proceeding  for    ejectment  under 

L.  &  T.  Act,  33,  3^1. 
Non-payment  o^  forfeiture  for,  not  affected  by  Forfeiture  of  Leasee 

Act,  186. 
Occupier  may  deduct  from,  for  cost  of  disconnecting  pipes,  247. 
Of  furnished  lodgings,  distress  for,  99,  104,  144. 
On  lease  under  R.P.  Act  when  mortgagee  may  take,  309. 
Pajrroent  into  court  of,  imder  L.  &  T.  Act,  effect  of,  39,  40,  54. 

How  computed,  40. 
Payment  not  strictly,  how  recoverable,  17^  407,  408. 
Payment  of,  after  transfer  of  reversion,  102,  148. 
Payment  of  arrears  of,  effect  of,  39,  40,  54,  55.    See  also  Ejectment. 
Payment  of,  by  P.N.,  or  BOl  of  Exchange,  effect  of,  100. 
Payment  of,  by  tenant  to  equitable  mortgagee,  17. 
Payment  of,  by  third  party,  presumption  as  to,  80. 
Pa3rment  of,  effect  of,  10,  14,  62,  67,  79. 
Payment  of,  in  advance,  100,  173,  174. 

Distress  on  O.A.,  where,  215. 
Payment  ot  under  distress,  not  conclusive  admission  of  title,  108. 
Payment  of  whole,  by  assignee  of  part  of  lease,  148. 
Payment  of  whole,  to  assignee  of  part  of  reversion,  148. 
Powers  of  Master  in  Lunacy  as  to,  206. 
Presumption  as  to  payments  by  tenant,  17. 
Presumption  from  payment  of,  under  general  letting,  67. 
Proviso  for  fixed,  176. 
Rack  rent,  what  is,  33. 

When  tenant  liable  for,  29,  57,  386. 
Receiving,  for  unlicensed  place  of  entertainment,  282. 
Recovery  of  tenement  for  non-payment  of,  54. 
Recovery  of,  where  lease  not  by  need,  18,  105,  387,  388. 
Reduction  of,  by  committee  of  insane  person,  209. 

Application  for,  how  made,  209. 
Re-en^  for  non-payment  of,  and  for  other  breach,  182. 
Removing  furniture  to  evade  payment  of,  290. 
Right  of  landlord  to,  under  Liens  on  Crops,  &c..  Act,  230. 
Right  of  tenant  to  deduct  for  water  and  seweraaje  rates,  &c.,  252,  257. 
Right  of  tenant  to  deduct  sums  from,  under  Sydney  Corporation  Act, 

235. 
Separate,  how  distrained  for,  1 10. 

Set  off  of  payments  under  Coimtry  Towns  W.  &  S.  Acts,  against,  257. 
Should  be  certain  in  lease,  11,  14,  357. 
Should  be  specified  in  lease,  11,  14,  357. 
Statute  of  Limitations — 

Effect  of  non-payment  under  lease  as  to  recovery  of  arrears,  18, 
105. 
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RENT  (ooNTmxjBD)— 

Statute  of  LimitationB  {continued) — 

Effect  on,  of  non-payment  under  lease  as  to  recoyery  of  land,  18. 

When  time  runs,  18,  105,  278. 

When  time  runs  as  to  tenancy  from  year  to  year,  68. 
Suing  for,  when  a  waiver  of  forfeiture,  149. 
Surety  for,  when  discharged,  17. 
Tenancy  at  ^ill,  limitation  of  action  for,  under,  66. 
Tenant  may  deduct  from,  expenses  of  fixing  cistern,  253. 
Tenant  may  deduct  from,  expenses  of  fixing  closet,  252. 
Tender  of,  108.    See  also  Tender, 
To  whom  payable  should  be  specified  in  lease,  14,  358. 
Treble,  when  landlord  entitled  to,  29,  33,  57,  386. 
Under  Apportionment  Act,  defined,  172. 
Under  Part  V.  of  L.  &  T.  Act,  defined,  144. 
Unsatisfied  judgment  for,  bars  distress,  101,  143. 
When  license  determined  under  Liquor  Act,  how  adjusted,  288. 
Where  not  satisfied  by  sale  of  distress,  balance  recoverable,  117. 
Where  payable  in  advance,  distress  for,  on  O.A.,  215. 
Where  payable  in  advance,  effect  of  Apportionment  Act  on,  173. 
Within  what  time  recoverable,  18,  105,  278. 

When  lease  by  deed,  18,  105,  278. 

When  lease  not  by  deed,  18,  105. 
Yearly,  effect  of,  14,  27,  67. 
Yearly,  where  no  time  fixed  for  payment,  99. 

RENT  CHARGE— 

Distress  for,  104,  341. 

Goods  found  on  land,  121. 
Security  in  replevin  in  oases  of  distress  for,  132. 

RENTS  SECK— Distress  for,  104,  341. 

REPAIR— 

Covenant  to,  16,  18,  153,  313,  314. 

Effect  of,  19. 

Effect  of,  on  landlord's  liability  to  strangers,  20. 

Effect  of  right  to  make  improvements  on,  19. 

Extent  of,  19. 

Implied  under  R.P.  Act,  313,  314. 

In  lease  of  settled  estates,  200. 

Measure  of  damages  for  breach  of,  20,  21. 

Rims  with  land,  19. 

Under  L.  &  T.  Act,  153. 
'  Covenant  to  keep  and  deliver  up  in,  16,  18,  155,' 313. 
Entry  of  landlord  to,  effect  of  as  to  time  under  Statute  of  LimitatioiM» 

65. 
Express  covenant  to,  18,  22,  153. 
Gas  company  to  leave  building  in,  258. 
Landlord's  liability  to,  19,  20. 

To  tenant  of  part  of  premises  where  notice  of  defects  given,  20. 
Leave  premises  in  good,  covenant  to,  under  L.  &  T.  Act,  Ifi^. 
Liability  of  assignees  to,  19. 
Liability  to,  of  tenant  for  term  of  years,  19. 
Liability  to,  of  tenant  from  year  to  year,  18. 
Notice  to,  under  Public  Health  Act,  280. 
Notice  to,  under  R.P.  Act,  314. 
Right  of  landlord  to  enter  and  view  state  of,  16,  21,  154,  313,  311 
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B£PAIB  (ooNTmuED)— 

To  enter  and  view  state  of,  covenant  to,  nnder  L.  &  T.  Act,  154. 
Who  Uable  for,  16,  18,  313. 

REPAIBING  LEASE— See  SetOtd  Estates. 

RESPEALS— 

By  L.  &  T.  Act,  7,  151. 

Schedule  of,  151. 
££feot  of  Interpretation  Act  on,  329,  330. 

Implied  repeals,  329,  330. 

REPLEVIN— 

Avowry  or  cognizance  in,  under  1 1  Geo.  II.,  o.  19, 41 1, 412. 
Construction  of  Act  as  to,  411,  412. 
Form  of  pleadings,  411. 
Scope  of  act  as  to,  411,  412. 
What  facts  must  appear  in,  411. 
What  rent  recoverable  under,  412. 
Bond  in.  Form  of,  127,  131,  134,  135,  136,  167. 
Bond  to  prosecute  suit,  under  1 1  Geo.  11.,  c.  19,  412. 
Assignment  of,  412,  413. 
Comparison  with  L.  &  T.  Act,  132,  413. 
Costs  in,  136,  137,  138,  139,  274,  411. 
Damages  in,  138. 
Defined,  126. 

Effect  of  mortgagee  not  defending,  103. 
Effect  of  recovery  in,  109,  131. 
English  laws  and  Statutes  to  apply,  136. 
History,  126. 

In  Courts  of  Petty  Sessions,  137. 
Jurisdiction,  137,  138.  139. 
Power  as  to  damages,  &c.,  138. 
Power  as  to  return  and  sale  of  goods,  139. 
Procedure,  137,  138. 
In  District  Court,  137. 

Jurisdiction,  137,  138,  139,  274. 
Procedure,  129,  130,  137,  138. 

Form  of  judgment,  130,  138,  139. 
Form  of  plaint,  130,  138,  168. 
Not  to  be  joined  with  other  action,  130. 
Power  to  award  damages,  &c.,  138. 
Power  to  order  return  and  sale  of  good8,'^139. 
What  plaint  muRt  contain,  130,  1&. 
In  Supreme  Court,  126,  127,  128,  129. 
Procedure,  127,  128,  129,  135,  136. 
Avowry,  129,  131,  411,  412. 
Form  of  bond,  135,  167,  412. 
Form  of  Precept,  136,  167. 
Joinder  with  other  actions,  129. 
Rule  of  3rd  June,  1904,  128. 

Indorsements  on  writ,  128,  129. 
Precipe,  128. 
Writ,  128. 
Justices  may  grant  and  take  bond,  131,  132. 
Fees  allowed  to,  136. 
When  liable  for  insufficiency,  132. 
Landlord  has  no  lien  on  goods  replevied,  133. 
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REPLEVIN  (continued)— 

May  be  made  until  distress  actually  sold,  116,  126. 

On  claim  by  landlord  when  D.C.  execution,  sale  by  bailiff,  270, 271. 

Pleading  in,  129,  131,  411,  412. 

Precept  of,  form  of,  136,  167. 

Rent  due,  138. 

Return  and  sale  of  goods,  when  ordered,  139. 

Security  by  tenant,  126,  127,  131,  132,  133.     See  also  Securii^, 

In  what  cases  taken,  132. 

Nature  of,  127,  131,  132,  412. 

Sheriffs  liability  in  respect  of,  132,  133. 
Extent  of,  132,  133. 
Sheriff  or  Deputy  or  Justices  may  grant,  126,  131,  132. 

Duties  of  Sheriff,  127,  132,  134,  136. 

Fees,  136. 

In  what  cases  empowered,  126,  127,  131,  132. 

When  acting  ministerially,  127. 
Sureties  to  bond,  131,  132,  133. 

liability  of,  133. 

Power  of  Court  to  relieve,  136. 
Judge  at  chambers,  136. 

Stay  of  proceedings,  136. 
When  it  lies,  126. 

To  recover  specific  chattels,  126. 
Who  may  be  sued  in,  127. 
Who  may  replevy,  126,  127. 
Who  may  take,  126,  131. 

RESCOUS— See  Rescue. 

RESCUE— 141,  142,  383. 

Defences  to  action  for,  141. 
Defined,  142. 

Must  be  seizure  before,  142. 
Recaption  by  landlord,  142. 
When  lawful,  142. 

RETAKING — By  tenant  after  rule  to  give  bail  in  ejectment,  46. 

REVERSION— 

Conveyance  of,  without  attornment,  384,  385. 

Covenant  giving  right  to  purchase  when  does  not  run  with,  27. 

Defined,  49. 

Distress  where  lessee  has  assigned,  102. 

Liability  of  purchaser  of,  for  nuisance,  20. 

Rights  and  liabilities  of  grantees  of,  23,  24,  336. 

Rights  of  person  entitled  to,  where  lease  granted  in  invalid  exeroue  of 

power,  193,  194,  195. 
Right  to  distrain  runs  with,  98,  102,  369. 
Severance  of,  147,  148. 

Apportionment  of,  conditions  on,  147,  148. 

Effect  of,  on  power  of  re-entry,  147,  148. 
Under  11  Geo.  II.,  c.- 19,  when  necessary  in  person  distraining,  3^- 
Where  second  lease  granted  to  take'effect  after  firdt,  102. 

REVIVAL  OF  TENANCY— By  re-entry  after  eviction,  80. 

RULES— 

Judges  of  District  Court  may  make,  130. 
Effect  of,  on  L.  &  T.  Act,  130. 
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RULES  (continued) — 

Judges  of  Supreme  Court  may  make,  48,  40,  129. 

Under  Common  Law  Procedure  Act,  129. 
Effect  on  L.  &  T.  Act,  129. 

Under  L.  &  T.  Act,  48,  49. 
Of  District  Court,  62,  63,  64,  66,  67,  58. 

Nov.,  1905,  56,  66,  67. 
Power  of  Judges  to  make,  under  Forfeiture  of  Leases  Acts,  1901,  187. 

RULES  AND  ORDERS— Made  under  Acts  consolidated  by  L.  &  T.  Act, 
saving  of,  7. 

SALE— 

Action  for,  of  goods  where  no  rent  due,  142, 143, 409, 410. 
Agreement  for,  of  premises  to  lessee,  effect  of,  27,  101. 
Excessive  charges  for,  by  asent  or  bailiff,  an  offence,  143,  144. 
Not  accounting  for,  under  distress,  an  offence,  144. 
Of  distress,  114,  115,  116,  337,  338,  342,  379,  380,  381. 
After  tender  of  rent,  108. 
Damages  for  irregular,  116. 
How  made,  114,  116,  116. 

Best  price  to  be  obtained,  116. 

Condition  not  to  consume  hay  off  premises,  116,  342. 

Damaging  or  improperly  lotting  goods,  116. 

Landlord  or  agent  cannot  buy  at,  116. 

Liability  of  auctioneer  where  goods  illegally  distrained,  117. 

Of  goods  conditionally  exempted,  116. 

Order  of,  116,  119. 

Private  sale  an  irregularity,  117. 

Effect  of  tenant*s  consent  to,  117. 
Remedy  for,  117,  407,  408,  409. 
Section  as  to,  does  not  extend  right  of  distress,  116. 
Lodger's  Goods,  117,  119,  120.  286. 

Where  tenants*  sufficient  to  satisfy  distress,  120. 
On  the  premises,  139,  140,  382,  383. 
Overplus  after,  117,  118. 

Action  for,  by  mortgagee,  118. 
Demand  for,  by  owner,  117,  118. 
Effect  of  garnishee  order  on,  118. 
Under  2  W.  &  M.,  c.  6,  118,  337. 
Where  tenant  missing,  1 18. 
Patented  article,  117. 
Property  remains  in  tenant  until,  117. 
Requisites  of  valid,  115,  116,  383. 
Right  to  enter,  view,  and  remove  goods,  141,  383. 
Until  actual,  goods  may  be  replevied,  116,  126. 
When  off  premises,  duty  of  broker,  118. 
Where  proceeds  insufficient  to  satisfy  rent,  117. 
When  to  be  made,  114,  115,  337,  383. 

Effect  of  holding  goods  more  than  5  days,  115. 
Extension  of  time  for,  115. 

No  bar  to  action  for  excessive  distress,  115. 
Where  lodger's  goods  mixed  with  tenant's,  115. 
Growing  crops,  118,  379,  380,  381. 
Lodger  may  sue  for  earlv  sale,  115,  117,  120. 
Lodger's  goods,  115,  117,  119,  120. 
Meaning  of  five  days,  115. 
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SALE  (ooNnNuxD) — 

Of  goods  after  return  in  replevin,  139. 
Of  goods  in  custody  of  law,  123,  342. 
When  makes  liable  to  distress,  123. 

SCHEDULES— 

To  Forfeiture  of  Leases  Act,  187. 
To  Landlord  and  Tenant  Act,  161. 
To  Real  Property  Act,  304,  306,  306. 

SECOND  DELIVERANCE,  332. 

SECURITY.    See  abo  Bond. 
By  recognizance,  47,  48. 

Where  defendant  stays  ejectment  in  Supreme  Court,  47,  48. 
How  taken,  48. 
Proceedings  on,  48. 
By  tenant  replevying,  114,  127,  131,  132,  412. 
In  what  cases  to  be  taken,  127,  132,  412. 
Liability  of  sheriff  in  respect  of,  132. 
Nature  and  extent  of,  132,  133. 
Liability  of  sureties  to  bond,  133. 
Nature  and  extent  of,  133. 
Stay  of  proceedings  to  action  against,  136. 
By  tenant  to  defend  ejectment  or  other  action,  87. 
Form  of,  88,  161. 
How  approved  and  certified,  88. 

How  relief  obtained  in  case  of  delay,  89. 

Effect  of  relief,  89. 
Cancellation  of  bond,  89. 
Effect  of,  89. 
Condition  to  prosecute  without  delay,  132,  133,  412. 

Action  for  breach  of,  133,  134. 
To  defend  action  for  recovery  of  possession,  60,  87. 

SECURITY  FOR  COSTS— 

By  applicant  for  leave  to  appear  and  defend  ejectment,  31. 
In  ejectment  under  L.  &  T.  Act,  43,  44,  46.    See  Bail,  EjecimeM. 

SEIZURE— 

By  bailiff,  landlord's  liability  for,  112. 

Goods  may  be  impounded  after,  139,  140,  141,  378,  382,  383,  3St 

Must  follow  entry  for  distress,  97. 

Of  fixtures,  what  amounts  to,  122. 

Of  goods  after  removal  from  premises,  368,  377,  378. 

Under  distress,  what  is,  97,  379. 

SERVANT— 

Of  tenant  may  be  served  with  summons  under  Part  IV.  of  L.  &  '^' 

Act,  86,  87. 
When  a  lodger,  286. 

SERVICE— 

Of  demand  of  possession,  41,  43,  44. 

Of  notice  of  assessment  under  Municipalities  Act,  241. 

Of  notice  to  quit,  71. 

Of  notice  to  remedy  breach  of  covenant,  179.    See  also  Nditt* 

Of  order  to  deliver  possession,  when  proof  of,  nunecessaiy,  53. 

Of  summons  in  D.C.  under  L.  &  T.  Act,  66. 
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SERVICE  (ooimNuiD)— 

Of  Bommons  under  Part  IV.  of  L.  A;  T.  Act,  77,  86. 

Mode  of,  86. 

Proof  of,  77,  86. 

Time  for,  86. 

Waiver  of  irregularitiee,  77,  87. 
Of  warrant  to  distrain,  114. 

Of  writ  in  ejectment  under  L.  A;  T.  Act,  33,  35,  36. 
Sffect  of,  34,  36. 

SETTLED  ESTATES— 

Agricultural  lease  of,  197. 

Building  lease  of,  197. 

0>urt  of  Equity  may  authorise  leases  o^  196,  197. 

How  court's  power  exercised,  198. 

Periods  of  leases,  197. 

Terms  and  conditions  imposed,  197,  198. 
Defined,  196. 

Where  undivided  part  settled,  196. 

Where  person  seised  is  infant,  196. 

State  of  facts  at  certain  date,  196. 
Form  of  lease  o^  197,  199,  200. 
Leases  of,  against  whom  valid,  200. 
Lease  of,  by  tenant  for  life,  199. 

Form  of,  199,  200. 

Terms  and  conditions  of,  199,  200. 

Where  settlement  prohibits,  199,  200. 

Without  consent  of  court,  199. 

Terms  and  conditions  imposed  by  Act,  199,  200. 
Special  covenant  in,  197,  200. 

Who  is  tenant  for  life,  199. 
Leases  of,  may  be  authorised  though  declaration  to  contrary  by  set- 

tlor,  200. 
Leases  of,  may  be  surrendered  and  renewed,  198. 
Master's  approval  of  model  lease  of,  199. 
Mineral  lease  of,  197. 

Conditions  of,  197. 
Minerals  may  be  excepted  from,  199. 
Parts  of,  may  be  leased,  198. 
Preliminary  contract  for  lease  of,  198. 
Bent  reserved  in  lease  of,  197,  199,  200. 
Settled  land  defined,  196. 
Settlement  defined,  196. 
Special  covenants  in  leases  of,  197,  200. 
Terms  and  conditions  in  lease  of,  197,  199,  200. 

SETTLEMENT— See  SeUled  EstaUs. 

SEWING  MACHINE— When  exempt  from  distress,  121,  122,  125. 

SHEEP— See  CaUU, 

SHERIFF- 

Appointment  of,  131. 
Deputy,  126,  131. 

Appointment  of,  131. 

Powers  of,  in  replevin,  126,  131,  132. 
Duties  and  powers  of,  under  Sydney  Harbour  Trust  Act,  240. 
Entry  by,  107. 
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SHERIFF   (OONTIKUBD)— 

May  grant  replevin,  114,  126. 

Act8  ministerially,  when,  127. 

Dutie«  of,  127,  131,  132. 

Fees  of,  136. 

Liability  for  losing  bond,  135. 

Security  to  be  taken  by,  132. 

When  security  insufficient,  132,  1 33. 
ReluiquishiDg  possession  of  goods,  123,  339. 

SHOP— 

Ck>venant  not  to  use  premises  as,  under  L.  &  T.  Act,  154. 
Under  R.P.  Act,  317. 
SIGNATURE— 

Of  agreement  within  Statute  of  Frauds,  what  is   sufficient,  353,  960, 

361,  362,  363. 
Of  warrant  of  distress,  1 1 1,  1 12,  1 13. 
"  SIX  MONTHS  "—Meaning  of,  71. 

SMALL  DEBTS  RECOVERY  ACTS— 
Execution,  277. 

Interpleader  by  landlord,  277. 

Landlord's  right  to  rent,  277,  338. 
Judgments  and  orders  of,  when  final  and  conclusive,  251,  276. 
Judgments  not  orders  imder  Justices  Acts,  276,  277. 
Jurisdiction,  274,  275,  276. 

Of  one  Justice,  275. 

Under  Country  Towns  W.  &  S.  Acts,  250,  265,  266. 
Limitation  of  actions  under,  276. 
Rates  for  water  and  sewerage  recoverable  under,  250. 

Nature  of  order  made,  251. 

SOLICITOR— Signature  of  agreement  by,  361,  362.    See  also   Siaivte  of 

Frauds. 
SPECIAL  CASE— Appeal  from  Justices  by,  93. 
SPECIFIC  PERFORMANCE— 

Jurisdiction  in  Equity  to  award  damages,  270. 
Of  agreement  for  lease,  10,  363,  354. 
Of  lease  from  committee  of  insane  person,  208,  209. 
Of  lease  from  year  to  year,  69. 
Principles  upon  which  granted,  353,  354. 

Where  tenant  entitled  to.  Forfeiture  of  Leases  Acts  apply,  183,    189. 
STAMP  DUTY— 

Acts  as  to,  how  construed,  269. 

Giving  unstamped  receipts  a  summary  ofifence,  269. 

Instrument  liable  to,  when  not  evidence,  44,  2iB6,  394. 

Not  on  leases  of  chattels,  268,  269. 

On  acknowledgments  to  agent,  269. 

On  agreement  for  lease,  266. 

On  lease  after,  266. 
On  lease,  amoimt  of,  266,  267,  268,  269. 

Where  contract  for  sale  of  fixtures  included,  268. 

Where  executed  in  duplicate,  268,  302. 

Where  no  rent  stated,  268. 

Where  option  to  purchase,  268. 

Where  several  parcels,  268. 

Where  surety  for  rent,  268. 
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STAMP  DUTY  (oontinubd)— 

On  lease  and  duplicate  under  R.P.  Act,  268,  302. 

On  lease  for  life,  267. 

On  lease,  not  for  covenant  in  further  consideration,  267. 

On  lease  not  for  penal  rent,  267. 

On  lease,  where  consideration  is  produce,  266. 

On  lost  document,  266. 

Payable  on  lease,  266,  267,  268,  269. 

Trial  of  any  cause,  44. 

Quctre  whether  rule  or  summons  by  landlord  for   tenant  to  give 
bail  is,  44. 
Unstamped  documents  inadmissible  in  evidence,  44,  266. 
Where  land  verbally  let  on  terms  of  former  lease,  394. 
Within  what  time  payable,  269. 

Fines  on  default,  269. 

STANDING  CROPS— See  Orounng  crops, 

STATUTE  OF  FRAUDS— 

Agreement  not  to  be  performed  within  a  year  from  making,  353,  3u7. 
Requisites  of  Statute  as  to,  363. 
Scope  of  Statute  as  to,  357. 
Agreement  or  note  in  writing,  353.  357. 
Commencement  of  term,  357. 
Conduct  of  parties  as  affecting,  353,  354. 
Consideration  for,  357. 
Duration  of  term,  358. 
Names  of  parties,  358. 
Nature  of,  357,  368,  369,  360. 
Parol  evidence  as  to,  358,  359,  360. 
Terms  of,  367. 

Extraction  of,  from  correspondence,  348,  358,  359. 

With  third  parties,  369. 
Extraction  of,  from  drafts,  359,  361,  362. 
Signature  of,  363,  360. 
By  agent,  362. 

Authority  of,  362,  363. 
Authority  of,  when  countermanded,  363. 
Must  be  third  party,  362. 
Parol  evidence  as  to,  362. 
By  agent's  clerk,  363. 
By  auctioneer,  362. 
By  company,  234,  363. 
By  party  to  be  charged,  362,  363. 

Effect  of,  362. 
By  solicitor,  361,  362. 
What  is  sufficient,  360,  361,  362,  363. 
Where  by  one  party  only,  362. 
Contract  or  sale  of  lands,  &c.,  352,  354. 
A^eements  collateral  to,  356,  357. 
Effect  of  section  on,  352,  353,  354. 

Where  contract  binding  on  one  party  only,  362. 
Where  contract  collateral,  366. 
Where  contract  executed,  363. 
Where  contract  partly  performed,  353. 
Where  contract  partly  unenforceable,  360. 
Where  used  as  defence  or  to  rebut  defence,  353. 
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STATUTE  OF  FRAUDS  (continued)— 

Contract  or  sale  of  lands,  &c,  (corUinued) — 
Proposal,  359. 

Requisites  of  Statute  as  to  actions  on,  352,  353,  354  ei  seq» 
Scope  of  section  as  to,  354. 
Waiver  of,  360. 
Estates  of  freehold,  347,  348,  349. 

Assignment,  grant,  or  surrender  of,  349. 
Requisites  of  Statute  as  to,  349,  350,  351,  352. 
Instrument  void  under,  when  admissible  in  evidence,  348,  353,  394. 
Interest  in  land,  what  is,  under,  354  et  seq. 
Lands,  tenements,  or  hereditaments,  352,  354. 
Defined,  354. 

What  amounts  to  "  interest  in,"  354  ei  seq. 
Lease,  347,  348,  349,  350,  351,  352. 

Assignment,  grant  or  surrender,  349,  350,  351,  352. 
Requisites  as  to,  349,  352. 

Where  lease  by  parol,  349. 
Surrender  by  act  or  operation  of  law,  349,  352. 
What  amoimts  to  surrender,  350. 
Effect  of,  on  covenants,  307,  341,  352. 
By  parol,  347,  348. 

Assignment,  grant,  or  surrender  of,  349. 

By  sheriff,  349. 
Effect  of  entry  and  payment  of  rent  under,  10,  14,  67,  34S. 
Regulation  of  terms  of  substituted  lease  by,  348. 
Collection  of,  from  correspondence,  348,  358,  359. 
For  seven  years,  from  year  to  year  till  execution,  348. 
New  terms  in,  348,  357. 

Not  exceeding  three  years  and  rent  two-thirds  value,  348,  349. 
From  what  date  time  computed,  349. 
How  proved,  348,  349. 
No  damages  for  not  entering  under,  349. 
Special  terms  in,  349. 
Of  incorporeal  hereditaments,  assignment,  grants  or  surrender  o( 

352. 
Requisites  of  Statute  as  to,  14,  347,  348,  349. 

Effect  of  non-compliance,  347. 
Under  seal,  348,  352,  360. 

Assignment,  grant,  or  surrender  of,  352. 
Signature  of,  348,  360. 
Messuages,  manors,  lands,  tenements  or  hereditaments,  interesta   in, 

347,  349,  354. 
Object  oU  347,  353. 
Relief  against  operation  of,  353,  354. 
Section  1,  how  construed,  347. 
Term  of  years,  347,  348,  349,  352. 

Assignment,  grant,  or  surrender  of,  349,  352. 
Requisites  of  Statute  as  to,  347,  348,  349. 
Uncertain  interest,  349. 

Assignment,  grant,  or  surrender  of,  349. 
Requisites  of  Statute  as  to,  349. 

STATUTES— 

11  Geo.  II.,  0.  19,  applicability  of,  367. 
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STATUTES  (OONTINUBD)— 

English,  passed  before  1828,  327. 

Applicability  of,  327. 

Implied  repeal  by  subsequent  local  enactment,  329. 
English,  relating  to  replevin,  to  apply,  136. 
Of  N.S.W.  relating  to  landlord  and  tenant,  1,  170. 
Preamble  of,  when  considered  in  construction,  330. 

STATUTES  OF  LIAnTATIONS— See  also  Limitation. 
Action  for  rent  where  lease  by  deed,  18,  105,  278. 
Attornment  by  tenant  is  an  entry  within,  386. 
Distress,  18,  105. 

Do  not  apply  to  actions  for  rates,  243. 
Ejectment,  30. 

Encroachments  by  tenants,  12. 

Special  defence  of,  in  D.C.,  57. 

Time  runs  from  taking  possession  under  void  lease,  14. 

Time  runs  only  from  termination  of  lease  though  no  rent   paid, 
18,  105. 
Not  to  run  against  land  under  R.P.  Act,  301. 
Rent- 
Within  what  time  recoverable,  18,  105,  278. 
When  lease  by  deed,  18,  105,  278. 
When  lease  not  by  deed,  18,  105. 
Runs  where  tenancy  at  will  created  after  determination  of  tenancy,  65. 
Special  defence  of,  in  D.G.,  57. 
Tenancy  at  will,  65. 

Cestui  que  tnut  not  under,  65. 

Effect  of  entry  by  landloid  for  repairs,  65. 

Mortgagor  not  under,  65. 

Object  of  section  as  to,  65. 

Statute  runs  though  land  inalienable,  66. 

When  time  runs  as  to,  65. 

Where  entry  and  new  tenancy  created,  65. 
New  tenancy  (][uestion  of  fact,  65. 
Where  new  tenancy  with  third  party,  66. 

Where  landlord  determines  tenancy,  but  tenant  continues  in,  65. 

Where  landlord  expels  tenant  who  re-enters,  65. 
Tenancy  from  year  to  year,  68. 

Non-payment  of  rent  evidence  of  adverse  possession,  68. 

When  time  runs  as  to,  68. 

STAY  OP  PROCEEDINGS— 

In  action  against  surety  to  replevin  bond,  135. 

In  actions,  Ac.,  against  companies,  231. 

Not  granted  where  claimant  in  ejectment  succeeds  at  trial,  47. 

Except  in  certain  cases,  47,  48.    See  Ejectment, 
On  appeal  in  action  for  concealing  goods.  377. 
On  application  by  O.A.  for  leave  to  disclaim,  224. 
On  payment  of  rent,  &c.,  39,  40,  54. 

None  where  t^iant  repossesses  himself  after  re-entry,  41. 
Unless  facts  in  dispute,  41. 
Only  on  breach  of  covenant  to  pay  rent,  40,  41. 
Rule  nisi  for  writ  of  certiorari,  operates  as,  56. 
Rule  nisi  for  writ  of  prohibition  operates  as,  56. 
Who  may  apply  for,5;under  L.  &  T.  Act,  39,  40. 
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STOCK— 

Distress  on,  378,  379,  380. 

On  farm,  under  Bills  of  Sale  Acts,  225. 

SUB-DEMISE— See  Mortgagee. 

SUB-LEASE— 15.    See  also  Lease,  "'  Not  to  assign"  ftc..  Underrate. 
Agreement  as  to  extension  of,  13. 
Under  Liquor  Acts,  not  permitted,  286. 

SUBLET— 

Ck>Tenant  not  to,  15,  22,  318. 

Effect  where  license  given,  145,  146,  147. 

SUBTENANT.    See  also  Lease  "  Not  to  Assign,"  dec,  Under4ea$e. 
Holding  over,  75,  404. 

To  notSy  immediate  landlord  of  summons  under  L.  &  T.  Act,  57,  i 
Penalty  for  not  so  doing,  57. 

SUFFERANCE— See  Tenancy  at  Sufferance. 

SUMMONS— 

Amendment  of,  under  Part  IV.  of  L.  &  T.  Act,  95. 
For  recovery  of  tenement,  49,  56,  59,  60,  77.     See  also  Forms. 
Before  Justices,  59,  60,  77. 

Effect  of  dismissal  of,  85. 
In  D.C.,  49,  56. 

In  Metropolitan  Police  District,  77. 
Misdescription  in,  63,  77. 
Service  of — 

Before  Justices,  77,  86. 
In  D.C.,  56. 
Subtenant  to  notify  tenant  of,  57,  68. 
Penalty  on  failure,  57. 
Right  of  landlord,  58. 
Waiver  of  irregularity,  77,  87. 
Writ  of,  in  replevin,  128,  135,  136. 

SUNDAY— 

Distress  on,  104. 

No  entry  under  warrant  of  possession  on,  84. 

SURETY— 

Covenant  of,  in  lease,  no  extra  stamp  duty,  268. 

Discharge  of,  by  non- performance  of  condition  precedent,  17. 

Distress  at  request  of,  effect  of,  107. 

To  replevin  bond.     See  Security. 
SURRENDER— 

By  act  and  operation  of  law,  349,  352. 

Effect  of,  as  to  fixtures,  26,  27.     See  also  Fixtures. 

Of  lease,  &c..  349.     See  Statute  of  Frauds. 

Of  lease  of  settled  estates,  198.    See  Settled  Estates. 

Of  lease  under  R.P.  Act,  306.     See  also  R.P.  Act. 

Of  lease  under  R.P.  Act  on  Bankruptcy,  320,  321. 

Of  leasehold  by  persons  under  disability,  201. 

Tenancy  terminating  by,  not  within  Part  IV.  of  L.  &  T.  Act,  81. 

What  amounts  to,  81,  350,  351,  352. 

Where  lessee  company  in  liquidation,  234. 

SYDNEY  CORPORATION  ACTS— 

City  Council's  power  of  leasing,  237,  238. 
'  Terms  and  conditions,  237. 
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SYDNEY  CORPORATION  ACTS  (continued)— 

Distress  for  rates,  236. 

Notice  of  encroachment  under,  235. 

Nuisance  arising  from  cesspits,  238. 

Power  of  Coimcil  to  lease  resumed  lands,  238. 

Terms  and  conditions  on,  238. 
Power  of  Council  to  resume  lands,  238. 

Where  lands  are  under  lease,  238. 
Repayment  by  landlord  to  tenant,  235. 
Who  Uable  for  rates,  235. 

SYDNEY  HARBOUR  TRUST  ACTS— 
Commissioners  a  body  corporate,  238. 
Commission's  power  to  renew  leases,  239. 
Commission's  power  to  resume  possession  of  lands,  239,  240. 

Compensation  to  lessees,  240. 

Procedure  to  resume,  240. 
Contracts  by  Commissioners,  how  entered  into,  240. 
Extension  of  power  of  leasing,  241. 

Terms  and  conditions  on,  241. 
Interpretation  of  powers  of  leasing  under  principal  Act,  241. 
Jjands  vested  in  Commissioners,  239. 
Power  of  Commissioners  to  lease  lands,  239,  241. 

Terms  and  conditions,  239,  241. 
Unimproved  value,  defined,  241. 

TAXES— 

Covenant  to  pay.     See  also  Covenants,  Rates,  Land  Tax. 

Under  L.  &  T.  Act,  153. 

Under  R.P.  Act,  313. 
Form  of  covenant  to  pay,  under  L.  &>  T.  Act,  153. 

TAXATION— Of  Bills  for  preparing  deeds  under  L.  &  T.  Act,  8. 

TENANCY— See  also  Lease. 

Arising  from  relation  of  mortgagor  and  mortgagee,  29,  61,  62,  63,  64, 

68,  76,  79,  82. 
Creation  of — 

Assent  of  tenant,  when  necessary,  62,  79. 

By  proviso  in  mortgage,  79. 
Effect  on.  of  distress,  107. 

Nature  of,  after  relief  under  Forfeiture  of  Leases  Act,  182. 
"  Not  to  cease  till  one  month's  notice  given,"  effect  of,  68. 
"  On  "  or  "  from  "  certain  day  commences  on  that  day,  70. 
Periodical — 

Nature  of,  question  of  fact,  62. 

Rent  reserved  index  to,  62. 
Preference  to  old  tenant  under  Lunacy  Act,  208. 
Revived  by  re-entry  after  eviction,  80. 

Under  s.  23  of  L.  &  T.  Act  requires  assent  by  defendant,  62,  79. 
Weekly.     See  Weekly  Tenancy. 
Whether  created  by  agreement  to  work  on  halves  system,  61,  64,  81. 

f  ENANCY  AT  SUFFERANCE— 

Defined,  62. 

Distinguished  from  tenancy  at  will, — for  years,  62. 

How  created,  62. 

Not  within  s.  23  L.  &  T.  Act,  62,  63. 
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TENANCY  AT  WILL— 

Created  under  Statute  of  Frauds,  14,  347,  348. 

Defined,  63. 

Distress,  37L 

From  what  time  Statute  of  Limitations  runs,  65,  66. 

Guests  not  under,  63. 

How  created,  10,  14,  63,  64,  79.  80,  81,  347,  348. 

After  mortgage  by  owner,  63,  64,  82. 

Entry  under  verbal  agreement  for  lease,  10,  14,  63,  347,  34B. 
How  determined,  64,  82. 

Entry,  82. 

Lease  to  third  party,  64,  82. 

Mortgage,  82. 
^lortgagor  and  cestui  que  trutA  not  under,  within  Statute  of  limita- 
tions, 65. 
Not  affected  by  Forfeiture  of  Leases  Act,  183. 
Not  created  by  agreement  to  work  on  halves  system,  64,  81. 
Originally  included  tenancy  from  year  to  year,  66. 
Question  of  fact  for  Justices  whether,  under  L.  &  T.  Act,  64. 
Statute  of  Limitations — 

Effect  of  entey  by  landlord  for  repimrs,  65. 

Effect  of,  where  tenancy  determined  bat  tenant  remains  in,  65. 

When  time  runs  upon  re-entry  of  tenant  alter  expulsion,  65. 

Where  entry  and  new  agreement  created,  66.  j 
Time  for  removal  of  trade  fixtures  under,  26.     _  | 
Under  mortgage  deed,  63,  64. 
Within  s.  23  of  L.  &  T.  Act,  63. 

TENANCY  BY  ATTORN^IENT—  | 

QiLosre  when  created  by  mortgage  deed,  20,  61,  62,  63,  64,  68,  75,  76» 
79,  80,  81.  ^ 

TENANCY  FOR  PART  OF  A  YEAR— See  also  Lease. 
Created  by  agreement,  27. 

Effect  where  annual  rent  reserved,  27,  67. 
Justices  may  decide  nature  of,  61,  62. 
Notice  to  Quit,  72,  73. 

TENANCY  FROM  YEAR  TO  YEAR— 
.A.ttomment.     See  AUommerd. 
Cannot  be  implied  against  Crown,  67. 
Created  after  relief  under  Forfeiture  of  Leases  Act,  182. 
Created  by  entry  under  agreement  for  lease,  10,  14,  67,  74,  348. 
Created  where  annual  rent  reserved,  however  payable,  14, 27,  67. 
Defined,  66. 

Effect  of  agreement  as  to  notice  to  quit,  67. 
Effect  of  non-payment  of  rent  for  twenty  years,  68. 
Enforceable  by  specific  performance,  69. 
How  created,  10,  14,  27,  66,  67. 

By  agreement,  66. 

By  general  letting,  67. 

By  implication,  14,  27,  66. 

Not  by  continuous  occupation  by  corporation,  392. 
Implied,  66,  67. 

Effect  of  indefinite  lease  by  deed,  67. 

Effect  on,  of  power  to  tenant  to  determine  within  jrear,  67. 
Liability  for  use  and  occupation  on  assignment  of,  393. 
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TENANCY  FROM  YEAR  TO  YEAR  (continubd)— 

Liability  to  repair  under,  18.  ' 

Liability  under,  for  waste,  18,  332. 

Nature  of,  66. 

Notice  to  quit,  74.    See  also  Notice  to  Quit. 

Of  land  under  R.P.  Act,  when,  300. 

Originally  tenancy  at  will,  66. 

Presumption  from  yearly  payment  of  rates  and  taxes,  67. 

Right  to  distrain  when  suo-lease  of,  102. 

Two  years  and  so  on  from  year  to  year,  effect  of,  68. 

When  created  by  entry  and  payment  of  rent  under  void  lease,  14,  67, 

348. 

When  not  so  created,  14. 
When  implied,  terms  of,  question  of  fact,  14,  67. 
When  Statute  of  Limitations  runs  as  to,  68. 

TENANT— 4See  also  Occupier, 

Authorised  and  bound  to  fix  closets,  247. 

May  recover  cost  from  owner  or  deduct  from  rent,  247.  [ 

Covenant  by,  to  pay  outgoings,  262,  282. 
Entitled  to  account  of  ssle  of  diistress,  117,  144. 
Fraudulent  or  clandestine  removal  by.    See  Fraudulent,  dfc 
Liability  of,  for  rates  of,  under  Sydney  Corporation  Act,  235. 

Right  of,  to  deduct  payments  for  rates  from^rent,  235. 

Where  distrained  on  for  city  rates,  236,  237. 
Liability  of,  for  waste,  18,  19,  332. 
Liability  of,  to  ^x  closet*  247. 
Liability  of,  to  repair,  18,  19. 

Extent  of,  18,  19. 
Maliciously  damaging  house,  291. 
May  be  peaceably  expelled,  334. 
May  direct  order  of  sale  of  distress,  119. 
Payment  of  rent  by,  after  transfer  of  reversion,  148. 
Rates  for  water  and  sewerage,  when  recoverable  from,  247,  255,  256, 

257. 
Retains  property  in  goods  distrained  till  sale,  117,  370. 
Right  of,  to  recover  sums  paid  for  water  and  sewerage  rates,  &c.,  from 

landlord,  252,  257. 
To  notify  nuisance  arising  from  cesspit,  238. 
When  may  not  distrain  on  imder-tenant,  102. 
Where  closing  order  made  under  Public  Health  Act,  280. 

TENANT  FOR  LIFE— See  also  Setded  Estates. 

Apportionment  of  rent  on  death  of,  172,  174,  397,  398. 
May  lease  on  certain  terms,  without  consent  of  Court,  199. 

Terms  and  conditions  imposed,  199,  200. 
Who  is,  under  Part  IV.  of  No.  17  of  1898,  199. 

TENANT  IN  COMMON— 

Action  for  use  and  occupation  by,  392. 
When  may  distrain,  103. 

TENDER— 

Does  not  dispense  with  proof  of  demand  for  overplus  of  distress,  118. 

Of  amends  under  1 1  Geo.  11.,  c.  19,  409. 

Of  rent  and  costs  before  plaint  in  replevin,  138. 

Of  rent,  by  whom  may  be  made,  108. 


Digitized  by 


Google 


486 

Tender 

TENDER  (OONTINUKD)— 

Of  rent,  effect  of,  on  distrees,  108. 

Of  growing  crops,  382. 
Of  rent,  &c.,  eSect  of  in  ejectment  under  L.  &  T.  Act,  39,  40. 
Of  rent,  to  whom  may  be  made,  108. 
Of  rent,  when  may  be  made,  108. 

TENEMENTS  RECOVERY— 
Before  Justices,  69. 

Against  whom  action  lies,  69  et  aeq. 

Lessee  who  has  given  notice  to  quit,  81. 

Not  applicable  to  purchasers  by  instalments,  76. 

Occupant  under  agreement  to  worl^  on  halves  system,  6I» 
64,81. 

Person  claiming  under  tenant,  60,  75. 

Tenant,  59,  60. 
Agent,  59,  60,  76. 

Defined,  59,  76. 

Holder  of  power  of  attorney  is,  76. 

How  proved,  76,  77. 

Not  infant,  77. 

Unauthorised  letting  by,  76. 

What  sufficient  authority  for,  76,  77. 

When  acting,  prohibition  need  not  call  on  luidlord,  77,  93. 
Appeal  from  Justices,  92.     See  also  Appeal. 
Conduct  of  proceedings  where  no  express  provision,  91. 
Costs,  78,  83,  85,  88,  91,  92. 
Creation  and  expiration    or    determination    of    tenancy,  how 

proved,  77,  78,  79. 
Depositions  to  be  taken,  79. 
District,  60. 

How  proved,  77. 
Estoppel.    See  Estoppel. 
Form  of  adjudication  for,  158,  163. 

In  favour  of  landlord,  158. 

In  favour  of  tenant,  163. 
Summons,  60,  77. 

Misdescription  in,  63,  77. 
Form  of  bond  to  defend  action  and  supersede  execution  of  war- 
rant, 87,  88,  161, 

Memorandum  to  be  written  on  or  annexed  to,  88,  163. 
Form  of  information  for,  60,  167. 
Form  of  summons  for,  157. 

Form  of  warrant  of  possession,  160.     See  also  Forms. 
Jurisdiction,  50,  51,  59,  60v 

Comparison  with  that  of  District  Court,  50,  61,  60. 

In  Court  of  Petty  Sessions  in  district  where   land  situated, 
60,77. 

Mandamus,  61,  93. 

No  limit  as  to  value  of  premises,  60. 

Not  in  case  of  forfeiture  or  termination  by  conditional  liini* 
tation,  61. 

Tenancy  under  void  lease,  61. 

Title  to  land,  60. 

Where  relationship  arises  by  operation  of  law,  61. 
Landlord  defined,  75. 
Order,  77,  78,  83. 
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TENEMENTS  RECOVERY  (continued)— 
Befoce  Justioes  {continued) — 

Power  of  Justices  to  amend,  95. 
Pjrocedure,  69,  76. 

Adjudication  and  order,  77,  78,  83. 
Complaint,  59,  60,  95. 

Amendment  of,  96. 
Conviction,  96. 

Amendment  of,  95. 
Conduct  of  proceedings,  86,  9i. 
Information,  69,  60. 

Amendment  of,  96. 
Landlord  or  agent  to  exhibit  information,  69,  60,  15,  76. 
Notice  to  quit,  59,  60,  69,  71. 

When  to  be  served,  71. 
On  information  exhibited.  Justice  to  issue  summons,  60,  77. 

What  summons  should  contain,  60,  77. 
Postponement  and  suspension  of  proceedings  and  issue  or 

execution  of  warrant,  86,  87. 
Power  of  Justices  to  amend,  95. 
Proof  of  creation  of  tenancy,  77,  78,  79. 
Proof  of  determination  of  tenancy,  77,  78,  81. 
Summons,  59,  60,  77. 
Amendment  of,  96. 
Mode  and  time  of  service  of,  86. 
Waiver  of  irregularities,  77,  87. 
Variance,  how  cured,  95. 
Warrant,  77,  78,  83. 
Amendment  of,  95. 
Effect  of,  78,  83,  84. 
Form  of,  160. 

Postponement  of  issue  of,  86. 
Suspension  of  execution  of,  87. 
To  issue  unless  reasonable  cause  shown,  78,  83. 
What  it  must  contain,  83,  84. 
When  entry  to  be  made  under,  84. 
When  it  may  issue,  84. 
When  second  may  issue  on  same  order,  84. 
When  warrant  becomes  void,  87,  88. 
Where  improperly  obtained  and  executed,  90. 
Where  irregular,  tenant's  remedy,  90. 
Where  technically  deficient,  84. 
Who  may  execute,  78,  84. 
Where  landlord  or  agent  does  not  appear  or  give  proof,  86. 
When  Justices  should  dismiss  information,  85. 
Costs,  85. 

Effect  of  dismissal,  85. 
Where  not  prescribed,  91. 
Summons,  59,  60,  77. 

In  Metropolitan  Police  District,  77. 
On  whom  to  be  served,  86,  87. 
Waiver  of  irregularity  in,  77,  87. 
Tenant  cannot  set  up  right  of  third  party,  79. 
Use  of  Forms  prescribed,  95. 
Departure  from,  95. 
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Tenements 

TENRMBNTS  RECOVERY  (oonwhuid)— 
Before  Juitioes  {continued) — 
Wiwent,  77.  78,  83. 

Form  of,  160. 
What  must  be  proved,  59,  00,  77,  78. 
When  action  lies,  69,  00. 

Ezpiraticm  of  lease,  or  of  notice  to  quit  in  case  of  jestij 

tenancy,  81. 
Not  in  cases  of  surrender,  81. 
Tenancy  expired,  81. 

By  effluxion  of  time,  00,  81. 

By  notice  to  quit,  00,  09,  77,  78,  81.    See  Noike  io  QuiL 
Neglect  or  refusal  to  deliver  up,  81. 
Who  may  proceed,  69,  00,  76. 
Agent,  59,  00,  70. 

Defined,  59,  70. 
Landlord,  00,  75. 
Defined,  75. 
In  Diftrict  Courts,  49. 
For  holding  over,  49. 
Jurisdiction,  49. 

Compared  with  that  of  Justices,  50. 

I^tle  to  land,  50. 
Concurrent  and  alternative  with  that  of  Justices,  50.  51. 
Distinguished  from  ejectment,  61,  53. 
District  Courts  (Amendment)  Act  does  not  apply,  50, 

273. 
No  limit  as  to  value  of  premises,  50. 
Of  nearest  court,  49,  50,  57. 
Qudtre  whether  jury  can  be  obtained,  52. 
Where  tenant  has  given  security  before  Justices     to 
defend  action,  50. 
Order  for  deUvery,  not  conclusive  in  action  for  mesne  profits, 
53. 

Costs,  professional,  not  allowed  unless  claim  ior  rent    or 
mesne  profits,  53. 
How  taxed,  &c.,  53. 
Procedure,  49. 

Defendant  to  show  cause,  52. 

If  order  disobeyed,  53. 

Judgment,  confession  of,  52. 

Judgment,  where  plaintiff's  title  expired,  53. 

On  entry  of  plaint,  49,  52. 

Claim  for  rent  or  mesne  profits,  53. 
Service  of  summons,  50. 
Qucere  whether  jury  can  be  obtained,  52. 
What  plaintiff  must  prove,  49,  52. 
What  the  particulars  must  contain,  52 
For  non-payment  of  rent,  54. 

Effect  of  recovery  under  warrant,  50. 
Jurisdiction,  54. 
Procedure,  54,  55. 
Appeals,  55,  50. 
Entry  of  plaint,  54. 
Issue  of  summons,  54. 
Service,  50,  67. 
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Titie 

TENEMENTS  RECOVERY  (coNTmuBD)— 
In  Bistriot  Courts  {continued) — 

For  non-payment  of  rent  {continued) — 
Procedure  {continued) — 

Order  disobeyed,  warrant  to  issue,  56. 
Authority  of  warranty  57,  58. 
When  entry  to  be  made  under,  57. 
By  whom,  57. 
Currency  of  warrant,  57. 
How  dated,  67. 
Proceedings  to  cease  on  payment  of  rent  and  costs  be- 
fore return  day,  54. 
Time  for  payment,  54. 
Stay  of  proceedings,  54. 
Tenant  not  showing  cause,  order  for  delivery,  6C. 

Order  need  not  be  drawn  up  or  served,  57. 
What  plaintiff  must  prove,  54,  55. 
^Nhea  it  lies,  54. 

Not  affected  by  District  Courts  (Amendment)  Act,   50, 

273. 
Where  rent  payable  does  not  exceed  £200,  54. 

How  rent  computed,  54. 
Where  value  does  not  exceed  £200,  54. 
How  value  computed,  54. 
Who  may  proceed,  49,  54. 
Indemnity  to  persons  acting  under  Part  III.  of  L.  &  T.  Act,  58. 
If  successful,  costs  between  attorney  and  client,  58. 
Pleading  general  issue,  58. 
Warrant  proof  of  court's  authority,  58. 
Landlord  defined,  49. 
Special  defences,  56,  67. 

Sub-tenant  to  notify  immediate  landlord  of    service,    &c.,    of 
summons,  67,  58. 
Penalty  on  failure,  57. 

How  recoverable,  57. 
Rights  of  landlord,  58. 
In  Supreme  Court.    Se^  Ejectment. 

TERM— See  XeoM. 

TERMS  OF  YEARS,  69. 

Under  Statute  of  Frauds.    See  Statute  of  Frauds. 

THEATRE— See  PuUic  Entertainments  Act. 

THINGS  IN  USE— Exempt  from  distress,  123,  125. 

TITLE — ^No  conclusive  admission  of,  by  payment  under  distress,  108. 

TITLE  PARAMOUNT— 

Effect  of,  on  quiet  enjoyment,  21. 
Eviction  by,  79,  148,  393. 

TITLE  TO  FREEHOLD— Small  Debts  Court,  when  no  jurisdiction  as  to, 
276. 

TITLE  TO  LAND— See  also  Tenements  Recovery. 

Arising  under  Local  Government  (Shires)  Act,  246. 

When  District  Courts  may  try  actions  involving,  60,  137,  272* 
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TOLLS  ACTS— 

Leases  of  tolls,  292. 

Provisions  as  to»  292. 

TRADE — Goods  delivwed  to  person  exercising,  when  exempt  from 
tress,  123. 

TRADE  FIXTURES,  24,  26.    See  also  Fixtures. 
TRANSMISSION— See  B.P.  Act, 
TREBLE  COSTS— See  Costs. 
TREBLE  DAMAGES— See  Damages. 

TRESPASS— See  also  Illegal  Distress,  Pleading. 
Ab  initio,  private  sale  of  distress  is  not,  1 17. 
By  distress  after  ejectment,  107. 
By  illecal  sale  of  goods  under  distress,  143. 
Entry  by  rightful  owner  on  person  wrongfully  holding,  not,  334. 
For  holding  distress  more  than  five  days,  1 15. 
Forcibly  expelling  tenant  after  notice,  not,  334. 
Irregular  distress  does  not  make,  ab  initio,  1 10, 407, 408. 
Liability  of  landlord  wrongfully  executing  warrant  of  possession  for* 

57. 
On  distress  when  no  rent  due,  142,  143. 
On  the  case,  142,  143,  407,  408,  410. 

Pleading  general  issue  in  action  for  under  11  Geo.  II.,  c.  19, 409,  410i. 
When  Small  Debts  Court  no  jurisdiction  as  to,  276. 

TRESPASSER  AB  INITIO— See  Distress,  Trespass. 

TRESPASS  ON  THE  CASE— See  Trespass. 

TROVER— 

Does  not  lie  against  stranger  for  taking  impounded  goods,  141. 
Liability  of  auctioneer  for,  117. 

TRUST— Deposit  of  instrument  of,  under  R.P.  Act,  320. 

TRUSTEE— 

Action  for  use  and  occupation  by,  391. 

Effect  of  Statute  of  Limitations  on  estate  of,  65. 

Lease  by,  203. 

Of  lease  of  settled  estates  may  be  appointed,  198. 

Of  public  park  may  lease,  244. 

Of  renewable  leaseholds  may  renew,  203. 

Exception,  203. 
When  money  payable  for  renewal,  203. 

TYPEWRITING  IVLVCHINE— When  exempt  from  distress,  121,  122.  125. 
UNCERTAIN  INTEREST— Under  Statute  of  Frauds,  347,  349. 
UNCERTAINTY— When  lease  void  for,  11,  12,  13,  357,  358. 

UNDER-LEASE— 

Agreement  for,  where  under-lessee  entitled  to  specific  performance, 

183,  189. 
Defined,  15. 
Effect  of,  15. 

Effect  of,  on  power  of  re-entry,  145,  146,  147. 
Effect  on,  of  re-entry  by  head  lessor,  178,  189,  190. 
Form  of,  347. 
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Use 

UNDER-LEASE  (oontinubd)— 
Where  covenants  against — 

Effect  of  Forfeiture  of  Leases  Act,  1901,  184. 
Effect  of  Act  of  1905,  189,  191. 

UNDER-LESSEE— See  also  Belief  against  Forfeiture. 
Is  assignee  under  L.  &  T.  Act,  40. 
Is  tenant  under  L.  &  T.  Act,  34. 

On  what  terms  may  obtain  vesting  order,  221,  22^  223,  224. 
Powers  of  Court  to  protect,  on  forfeiture  of  superior  leases,  189,    190, 

191. 

For  assigning,  191. 

For  bankruiScy,  191. 

For  non-payment  of  rent,  191. 
Terms  imposed  upon  under-lessee,  189.  190,  191. 
Vesting  order  in  favour  of,  222,  224. 

UNDER-TENANT— 

Liable  to  distress  by  original  landlord,  120. 
May  be  lodger,  119,  120. 

UNLAWFUL  DISTRESS— See  lUegal  Distress, 

UNLICENSED  HOUSE— See  PMie  ErUertainmerUs  Act, 

UNOCCUPIED  LANDS— 

Lease  of,  by  Shire  Council,  246. 

Lease  of,  under  Country  Towns  W.  &  S.  Acts,  257. 

Owner  of,  liable  for  rates  where  lessee  not  found,  235,  241,  242. 

USAGE— Onus  of  proof  of,  72,  91. 

USE  AND  OCCUPATION— 

Action  for,  by  mortgagee,  effect  of  R.P.  Act  on,  309,  310. 

Action  for,  when  maintainable,  148,  387,  388  et  seq. 

After  notice  to  quit,  389. 

After  recovery  in  ejectment,  389. 

Amount  recoverable  for,  388,  394. 

At  common  law,  310. 

Effect  of  Bankruptcy  on  action  for,  212,  218,  220. 

Estoppel  in  action  for,  28,  390,  391. 

Evidence  in  action  for,  310,  387,  388,  394. 

Evidence  of  tenancy,  388,  389,  394,  395,  396,  397. 

Form  of  action  for,  387,  388. 

Landlord's  claim  for,  against  receiver,  231. 

Landlord's  right  to  compensation  for,  on  disclaimer  by  O.A.,  218,  220. 

Occupation,  what  amounts  to,  395,  396,  397. 

Constructive,  395,  396. 
Of  furnished  houses,  19,  390,  396. 
Of  incorporeal  hereditaments,  388. 
Orders  as  to,  on  disclaimer  by  O.A.,  218,  220. 
Pleadings  in  action  for,  393. 
Question  of  title  in  action  for,  390. 
Small  Debts  Court  no  jurisdiction  as  to,  276,  390. 
Under  11  Geo.  XL,  c.  19,  387,  388  et  seq. 
Upon  implied  agreement,  388,  389,  390,  395,  396. 
What  rent  recoverable,  387,  388,  394,  395. 
When  tenant  cannot  recover  for,  148. 
Where  lessee  ejected  from  part  of  premises,  148,  389. 
Where  tenant  tortiously  evicted,  148,  389. 
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USE  AND  OCCUPATION  (ooHmnjED)— 
Who  may  be  sued  for,  392. 
Who  may  sue  for,  390. 

USUAL  COVENANTS— 

For  quiet  enjoyment,  16,  21. 

Extent  of,  21. 
How  determined,  16. 
Bun  with  the  land,  16,  19. 
Same  here  as  in  England,  16. 

To  cultivate  aocordSig  to  approved  rules  of  husbandry,  16. 
To  keep  and  deliver  up  in  repair,  18. 
To  pay  rates  and  taxes,  18. 
To  pay  rent,  with  proviso  for  re-^ntry,  16,  17. 
To  permit  landlord  to  enter  and  view  the  state  of  repair,  16,  21. 
To  repair,  18.    See  also  Repair. 
What  are,  16. 

VACANT  POSSESSION,  33,  35. 

VARIANCE— How  cured  under  Part  IV.  of  L.  &  T.  Act,  95. 

VENDOR— 

To  purchaser  by  instalments  when  not  landlord,  76. 
When  may  distrain,  99. 

VESTING;J^0RDER— See,  Bankruptcy.  ,  j 

WAIVER— 

Acceptance  of  rent,  when,  149,  315. 

Of  double  rent,  406. 
Insufficient  distress  not,  of  right  of  re-entry  for  non-payment  of  rent^ 

107. 
Law  as  to,  107,  149. 
What  amounts  to,  107,  149. 
Of  conditions  in  lease,  by  distress,  107,  149. 
Of  contract  under  Statute  of  Frauds,  360. 
Of  excessive  distress,  HI. 
Of  execution,  effect  on  right  to  distrain,  124. 
Of  forfeiture,  restriction  of,  149. 

Of  irregularity  in  summons  to  recover  tenement,  77,  87. 
Restriction  of,  effect  of,  149. 

WARRANT— See  Tenements  Recovery. 

Action  against  Justices,  &c.,  for  issuing,  89. 
Agent  for  distress  to  be  authorised  by.  111. 
Agent  or  bailiff  distraining  without,  penalty,  143. 
Agent  or  bailiff  not  delivering  to  tenant,  penalty,  143. 
Amendment  of,  under  Part  IV.  of  L.  &  T.  Act,  96, 
For  recovery  of  tenement — 

Before  Justices,  78,  83,  84. 

In  D.C.,  63,  56,  57,  58. 
Form  of  bond  to  supersede — See  Forms. 

No  protection  to  landlord  who  has  no  lawful  right  to  possession,  90. 
Of  commitment  under  11  Geo.  11.,  c.  19,  374,  375. 
Of  distress  for  city  rates,  236,  237. 

Powers  under,  237. 
Of  distress  for  rates  under  Municipalities  Act,  242. 

Powers  under,  242. 
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Winding  up 

WARRANT  (oowTiNUKD)—  • 

Of  distress  for  water  and  sewerage  rates,  247. 
Of  distress  for  rent.  111,  112,  166. 
By  attorney,  HI,  112,  113. 

Manager  of  a  company,  1 13. 
By  attorney  duly  constituted.  111,  113. 

Meaning  of,  113. 
Copy  of,  to  DO  served,  113,  114. 

How  served,  113,  114. 
Effect  of  claiming  more  than  rent  in,  112. 
Form  of,  166. 
Signature  of,  111,  112,  113. 

When  cannot  be  disputed,  112,  113. 
Where  person  unable  to  write,  113. 
To  be  in  duplicate,  113,  114. 
Wrong  name  on,  effect  of,  1 12. 
Of  Justice  authorising  distress  for  sums  due  for  gas,  258. 
Of  possession  by  Justices,  form  of,  83.    See  also  Forma, 
Amended,  when  valid,  82,  83,  84. 
To  be  signed  by  majority  of  Justices,  77,  78,  82. 
When  not  so  signed  the  others  may  sign,  82. 
Proof  of  authority  for  acts  done  under  Part  III.  of  L.  &  T.  Act,  68. 
To  give  possession  of  premises  issued  by  District  Court,  53,  56,  57,  58. 

WASTE— ^ 
Actual,  332. 
Defined,  332. 

Fermors  not  to  make,  332. 
In  leases  of  settled  estates,  196,  197,  200. 
Liability  of  tenant  for,  18,  19,  332. 

Where  power  to  make  alterations,  19,  332. 
On  lunatic's  property,  summarily  restrained,  207. 
Permissive,  18,  19,  332. 

Liability  of  tenant  for  years  for,  19. 
Removal  of  Fixtures,  24.     See  also  Fixtures. 
Stay  of  proceedings  in  ejectment  on  seciuity  not  to  commit,  47,  48. 
Voluntary,  18,  19,  332. 

Liability  of  tenant  for  years  for,  19. 

Tenant  from  year  to  year  liable  for,  18. 

WATER  METERS— Not  dUtrainable,  125,  246,  253. 

WEARING  APPAREL— Distrainable,  126. 

WEEK— Meaning  of,  73. 

WEEKLY  TENANCY,  72.    See  also  Tenancy  for  part  of  a  year. 
No  implication  of,  67,  73. 
Notice  to  quit,  72.     See  also  Notice  to  quit. 

Penaltjr  for  holding  over  after,  not  applicable  to,  403,  404. 
Nuisance,  effect  of  on,  73. 

WHARVES— Municipal  Council  may  erect  and  let,  243,  244. 

WIFE — Of  tenant  may  be  served  with  summons  under  Part  IV.  of  L.  &  T. 
Act,  86. 

WILFUL  DEFAULT— When  mortgagee  not  liable  for,  103. 

WILL— See  Tenancy  at  will, 

WINDING  UP— See  Companies, 
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Words 

WORDS— 

"  Agent,"  69,  76,  113,  347,  349.  362,  404,  406. 

"  Agricultural  Produce,"  230. 

"  Annuities,"  171. 

"  Appearance,"  87. 

"  Assignee,"  40. 

"  Assignment,"  15. 

"  Attorney  duly  constituted,"  111,  113. 

"  Attornment,"  386. 

"  Avowant,"  127,  134,  411,  412. 

"  Bill  of  Sale,"  226,  226,  227. 

"  Casual  visitor,"  119. 

"  dear  days,"  64. 

**  Compensation  for  nse  and  occupation  of  the  premises  since  the  date 

of  sequestration,"  220. 
"  Court  of  competent  jurisdiction,"  60,  87. 
"  Covenant,"  16. 

"  Cultivate  "  under  R.P.  Act,  317. 
"  Custody  of  the  hiw,"  123. 
"  Customary  half-year's  notice,"  74. 
"  Default "  under  R.P.  Act,  314. 
"  Demise,"  9. 
"  Distress,"  96. 
"  Dividends,"  171. 
"  Double  costs,"  142. 
"  Double  damages,"  142. 
"  Double  rent,"  402,  403. 
"  Double  the  yearly  value,"  404,  406. 
Effect  of  certain,  in  leases  under  Part  I.,  L.  &  T.  Act,  7. 
"  Eviction,"  148. 

"  Execution  or  other  legs!  process,"  212. 
Feminine  substituted  for  masculine  under  Schedule  C,  L.  Jb  T.  Act, 

162. 
"  Five  days,"  114,  116. 
"  Fixture,"  24. 
"  Furniture,"  119,  121. 
"  Good  cause,"  62. 
"Herein"  substituted  for  "hereinafter,"  in  Schedule  C^  U  A,  T 

Act,  8,  166. 
"  Horticultural  produce,"  230. 
In  blanks  of  Schedule  C,  L.  &  T.  Act,  7,  162. 
"  Insane  person,"  206. 
'*  Land."  42.  69,  297,  347,  364. 
"  Landlord  "— 

Under  Bankniptcy  Act,  213. 

Under  Part  II.  of  L.  &  T.  Act,  30,  42. 

Under  Part  m.  L.  &  T.  Act,  49. 

Under  Part  IV.,  L.  A;  T.  Act,  60,  75. 

Use  of,  does  not  alter  nature  of  holding,  9. 
"  Lands,"  41. 

"  Lands,  tenements,  or  hereditaments,"  347,  349,  362,  3M. 
"  Lawfully  demanded,"  84. 
"  Lease."  69. 

"  Legal  notice  to  quit,"  70. 
"  Lessee  "— 

Under  Forfeittve  of  Leases  Act,  182. 
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WORDS  (ooNTDnriD)— 

•*  Lessee  "  {conttniied)— 

Under  Land  Tax  (Leases)  Act,  205. 

Under  L.  &  T.  Act,  162. 

Under  Liquor  Acts,  288. 

Under  Real  Property  Act,  297. 
"  Lessor,"  152,  182,  288,  297. 
'•  Lessor,"  "  Lessee,"  under  R.P.  Act,  297. 
**  Lessor,"  substitution  of  names  for,  7,  152. 
"  Letting,"  use  of,  does  not  alter  nature  of  holding,  9. 
"  License  to  take  possession  of  personal  chattels,"  225. 
**  Lodger,"  119,  285. 
"  Month,"  71. 

"  Neglects  to  quit  and  deliver  up  possession,"  60,  75. 
*'  No  suflRcient  distress,"  36,  37,  56,  399. 
Of  present  demise,  should  appear  in  lease,  II. 
"  Otherwise  secure,"  139,  140. 
"Overplus,"  117. 
**  Owner,"  262,  264. 
**  Paint  and  paper  inside  every  (third)  year  " — 

Under  L.  &  T.  Act,  163. 

Under  R.P.  Act,  317. 
"  Paint  outside  every  (alternate)  year  " — 

Under  L.  &  T.  Act,  153. 

Under  R.P.  Act,  317. 
"  Person  "  under  Part  IV.  of  L.  &  T.  Act,  69. 
"  Person  claiming  an  interest,"  221,  222. 
"  Person  claiming  xmder  tenant,"  49,  52,  60,  75. 
**  Person  entitled,"  404,  406. 
"  Person  holding  over,"  404,  406. 
"  Person  making  cognizance,"  127,  134. 
"  Personal  chattels,"  225. 
"  Possession  order  and  disposition,"  121,  213. 
"  Poundbreach."  141,  383. 
"  Process,"  104. 

"  Product,"  under  11  Geo.  II.,  c.  19,  380. 
"  Property  burdened  with  onerous  covenants,"  216. 
"  Rack  rent,"  29,  33,  57,  386. 
"  Reasonable  cause,"  78,  82. 
**  Regular  notice  to  quit,"  41,  43,  70. 
"  Rent,"  9,  14,  17,  144,  172. 
"  Rent  in  arrear,"  100. 
"  Rent  payable,"  54. 
"  Rent "  under  Apportionment  Act,  172. 
"  Rent,"  under  Bankruptcy  Act,  213. 
"  Rent,"  use  of,  does  not  alter  nature  of  holding,  9. 
"  Rents,"  172. 
"  Rescous,"  141,  142,  383. 
"  Resumption  of  possession,"  148. 
"  Reversion,"  49. 
"  Settled  estates,"  196. 
"  Settled  land,"  196. 
**  Settlement,"  196. 

**  Six  months  "  distinguished  from  '*  balf-a-year  "71. 
"  Surrender,"  307,  350,  352. 
"  Tenant,"  34. 
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WORDS  (continued)-^  . 

"  Term,"  6^.     / 

**'Terin  of  years  or  atoy  less  estate  or  interest,"  69,  62. 

'*  That  the  lessee  will  not  use  the  premises  as  a  shop." 

Under  L.  &  T.  Act,  164.  - 

Under  R.P.  Act,  317. 
"  Treble  costs,"  142.  ' 

"  Treble  damages,"  33,  142. 

."  Uncertain  Interest  "  under  Statute  of  Frauds,  347,  349. 
"  Underlease,"  16,  189. 
"  Under-lessee,"  34,.  189. 
"  Unimproved  value,"  241,*  263. 
"  Usual  covenant,"  16. 
"  Value,"  64,  372,  373>  404,  406. 
"  Waste,"  18,  Ifi,  332. 
"  Week,^  73. 

**  Will  apply  for  renewal  of  license  "  under  R.P.  Act,  319. 
"  Will  carry  on  the  business  of  a  publican,  and  conduct  the  same  in  i 

orderly  manner,"  under  R.P.  Act,  319. 
"  Will  facilitate  the  transfer  of  license  "  under  R.P.  Act,  319. 
"  Will  fence,"  under  R.P.  Act,  317. 
"  Will  insure  "— 

Under  L.  &  T.  Act,  163. 

Under  R.P.  Act,  316. 
"  WiU  not  carry  on  offensive  trades  "  under  R.P.  Ad,  318. 
**  Will  not  cut  timber,"  under  R.P.  Act,  318. 
"  Will  not  without  leave  assign  or  sub-let " — 

Under  L.  &  T.  Act,  155. 

Under  R.P.  Act,  318. 
**  With  effect  and  without  delay,"  132,  133,  134,  412. 

WRIT  OF  EJECTMENT— See  Ejeetment. 

WRIT  OF  EXECUTION-^ee  Execvium. 

WRIT  OF  SUMMONS— See  also  Summons, 
In  replevin,  128.    See  also  Replevin. 

WRITING— When  lease  must  be  in,  14,  347,  348,  349. 

YEAR  TO  YEAR— See  Tenancy  from  year  to  year. 

YEARLY  TENANCY— See  Tenancy  from  year  to  year. 
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